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EVANSEN  V.  GRANDE  RONDE  LUMBER  CO. 

(149  Pac.  1035.) 

Marter  and  Servant— Employers*  Liability  Act— Prior  SUtute. 

1.  Where  the  administrator  of  a  servant  of  a  lumber  company, 
which  operated  a  railroad,  killed  in  the  course  of  his  employment  on 
defendant's  train,  sued  to  recover  $7,500  damages  for  the  death, 
the  provisions  of  the  Employers'  Liability  Act  (Laws  1911,  p.  16), 
were  thereby  waived,  and  reliance  placed  upon  the  statute  in  force 
prior  to  such  act,  Section  6946,  L.  O.  L.,  regulating  the  liability  of 
railroad  companies  for  injury  to  employees,  thus  rendering  the  de- 
fenses of  assumption  of  risk  and  negligence  of  fellow-servant,  per- 
missible under  such  statute,  available  to  the  defendant  employer. 

Evidence — Opinion — ^Expert — ^Logging  Company  Employee. 

2.  The  superintendent  of  a  logging  company's  railway  was  compe- 
tent to  testify  whether  it  was  necessary  for  members  of  the  crew  of  a 
logging  train  to  travel  over  the  cars  when  in  motion  in  the  discharge 
of  their  duties,  since  men  in  railroad  service  may  express  opinions 
upon  questions  in  relation  thereto,  involving  matters  not  within  the 
knowledge  of  ordinary  jurors. 

[As  to  when  the  opinions  of  nonexperts  are  admissible,  see 
note  in  30  Am.  St.  Bep.  38.] 

Appeal  and  Error — Harmless  Error— Evidence — ^Necessary  Methods 
of  Work. 

3.  In  an  action  against  a  logging  company,  which  operated  a 
logging  railroad,  for  the  death  of  its  servant  on  a  train,  where  de- 
fendant's superintendent  was  allowed  to  testify  that  it  was  not  neces- 
sary for  any  of  the  train  crew  to  travel  over  the  cars  while  in  motion, 
the  admission  of  such  opinion  evidence  was  not  prejudicial  to  plain- 
tiff, since  the  fact  that  the  service,  being  rendered  by  the  servant  in 
traveling  over  the  train  while  in  motion,  could  have  been  performed 
in  a  different  manner  when  the  train  was  at  a  standstill,  did  not  dis- 
prove that  such  servant  followed  the  usual  and  ordinary  course  of  his 
employment  in  so  doing. 

77  Or.— 1  (1) 
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Master  and  Servant — ^Death  of  Senrant— Evidence — ^Negative  Testi- 
mony. 

4.  In  an  action  against  a  logging  company,  operator  of  a  railroad, 
for  the  death  of  a  servant  through  the  breaking  of  a  chain,  securing 
logs  to  a  car  in  motion,  testimony  of  defendant's  logging  and  railway 
superintendent  that,  during  the  12  years  he  had  been  with  defendant, 
he  had  never  known  a  chain  to  break,  except  on  that  one  occasion, 
was  not  inadmissible  under  the  rule  that  the  negative  testimony  of 
a  witness  that  he  did  not  see  an  occurrence  ordinarily  affords  no  evi- 
dence, since  such  rule  has  no  application  to  one  whose  duty,  as  super- 
intendent  of  a  business  or  department  thereof,  is  to  observe  and  note 
the  happening  of  events  tending  to  promote  or  retard  work. 

Appeal  and  Error— PresmnptionB—QnalifLcation  of  Expert. 

5.  In  an  action  against  an  employer  for  death  of  a  servant  by  the 
breaking  of  a  chain  securing  logs  on  a  train,  where  the  defendant 
logging  company's  superintendent  was  allowed  to  give  his  opinion 
in  evidence  as  to  the  strength  of  wire  with  which  broken  chains  were 
repaired,  as  compared  with  the  strength  of  a  link,  and  where,  on  ap- 
peal, the  bill  of  exceptions  set  out  no  testimony  as  to  the  witness' 
qualifications  as  an  expert  on  the  point,  except  that  he  had  had 
many  years'  experience  as  defendant's  superintendent,  the  court  would 
assume  that  he  was  qualified,  and  that  the  jurors  had  no  general  knowl- 
edge of  the  subject  testified  to. 

Master  and  Servant— Bnty  to  Servant — Safe  AppUaaces — ^Long  Use 
of  Implement. 

6.  An  appliance,  such  as  a  chain  used  in  securing  logs  to  a  rail- 
road car,  that  has  been  used  for  a  long  time  in  safety,  may  be  con- 
tinued in  use  without  imputation  of  want  of  care  to  the  employer 
thereby,  if  such  appliance  has  not  become  obviously  dangerous. 

Master  and  Servant— IKity  to  Servant— Inspection  of  Appliance. 

7.  The  purchase,  by  an  employer,  of  chains  to  be  used  by  his  ser- 
vants to  secure  logs  to  a  railroad  car,  from  a  reputable  manufacturer 
of  chains  for  such  purpose,  did  not  relieve  the  employer  of  his  duty 
to  the  servants  of  inspection  by  a  competent  person  as  to  the  fitness 
and  safety  of  the  articles  for  the  use. 

[As  to  duty  of  master  to  inspect  common  or  simple  tools,  see 
note  in  Ann.  Oas.  1912A,  1004.] 

Master  and  Servant — ^Injuries  to  Servant — Soffldency  of  Evidence. 

8.  In  an  action  for  death  of  an  employee  on  a  logging  company's 
traiu,  evidence  Md  suflScient  to  support  finding  that  company  was 
not  negligent  as  charged. 

Death — ^Action— Party  Entitled  to  Sue— Administrator. 

9.  The  administrator  of  a  deceased  employee  is  incompetent  to 
maintain  an  action  against  the  employer  for  damages,  for  the  death, 
when  it  is  alleged  to  have  been  caused  by  such  employer's  negligence. 

From  Union:  Johk  W.  Knowles^  Judge. 
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In  Banc.    Statement  by  Mb.  Chief  Justioe  Moore. 

This  is  an  action  by  P.  Evansen,  as  administrator 
of  the  estate  of  Andrew  BrodresMft,  deceased,  against 
the  Grande  Eonde  Lumber  Company,  a  corporation,  to 
recover  damages  resulting  from  the  death  of  the  plain- 
tiff's  intestate,  which  it  is  alleged  was  caused  by  the 
defendant's  negligence  in  that  there  was  a  failure  to 
provide  a  safe  place  in  which  brakemen,  employed  on 
a  logging  train,  were  required  to  perform  the  services 
demanded  of  them,  in  not  suitably  inspecting  the  cars, 
chains,  fasteners  and  appliances  used  in  connection 
with  the  train,  in  not  keeping  instrumentalities  in 
good  repair,  and  in  not  using  suflScient  chains  upon 
cars  to  hold  logs  safely  thereon,  in  consequence  of 
which  Andrew  BrodresMft  was  thrown  from  a  car  of 
logs  and  instantly  killed,  to  the  damage  of  his  estate  in 
the  sum  of  $7,500.  The  answer  denied  the  negligence 
charged,  and  averred  in  effect  that  the  deceased  was 
an  experienced  brakeman  who  knew  and  assumed  the 
dangers  incident  to  his  employment;  that  the  injury 
resulted  from  an  unavoidable  accident,  unless  it  was 
caused  by  the  contributory  negligence  of  Brodreskif  t ; 
and  that,  if  there  was  any  carelessness  on  the  part  of 
anyone  other  than  the  deceased,  it  was  the  negligence 
of  fellow-servants.  A  demurrer  to  the  answer  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  defense  was  overruled,  whereupon  the  reply  put  in 
issue  the  averments  of  new  matter  in  the  answer. 
Based  upon  the  issues  thus  formed,  the  cause  was 
tried,  resulting  in  a  verdict  and  judgment  for  the  de- 
fendant, and  the  plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  George  T.  Cochran  and  Mr.  Colon  R.  Eherhard. 
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For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Charles  H.  Firm. 

Opinion  by  Mb.  Chief  Justice  Moobb. 

1.  It  is  maintained  that  an  error  was  committed  in 
overruling  the  demurrer.  The  defenses  interposed 
are  allowable,  unless  the  Employer's  Liability  Act  has 
eliminated  them.  When  an  action  is  brought  by  an 
administrator  to  recover  damages  for  the  death  of  his 
intestate,  alleged  to  have  been  caused  by  the  defend- 
ant's negligence,  and  the  amount  of  the  judgment  de- 
manded is  limited  to  $7,500,  it  is  believed  that  the  pro- 
visions of  the  Employer's  Liability  Act  are  thereby 
waived,  and  reliance  is  placed  upon  the  statute  as  it  ex- 
isted prior  to  the  enactment  referred  to,  thus  render- 
ing the  cause  of  action  liable  to  the  defenses  set  up 
herein:  Section  6946,  L.  0.  L.  No  error  was  com- 
mitted as  alleged. 

The  evidence  shows  that  the  defendant  owns  at 
Perry,  Oregon,  a  sawmill,  where  it  manufactures  lum- 
ber from  logs  which  are  cut  in  the  Blue  Mountains  and 
transported  over  the  defendant's  railway  to  Hilgard, 
and  thence  over  the  line  of  the  Oregon- Washington 
Eailway  &  Navigation  Company  to  the  mill.  The 
grade  of  the  defendant's  railway  is  quite  steep  in  some 
places,  and,  in  order  safely  to  transport  logs,  the  flat 
cars  used  for  that  purpose  contain  air-brakes  that  are 
operated  by  the  engineer  in  charge  of  the  locomotive. 
Each  car  has  a  supplemental  reservoir,  called  a  retainer, 
which  when  filled  with  air  from  the  engine,  will  main- 
tain adequate  pressure  upon  the  brakes  from  four  to 
eight  minutes.  The  vehicles  used  for  hauling  logs  are 
flat  cars  usually  longer  than  the  load  transported. 
Near  each  end  of  the  cars  are  placed  iron  cross-bunk- 
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ers,  in  each  end  of  which  are  inserted  short  iron  stand- 
ards. A  derrick  is  generally  employed  to  load  on 
cars  logs,  only  two  of  which,  if  large,  are  placed  in  the 
lower  course,  bnt,  if  smaller  logs  are  taken,  three  are 
then  used.  Across  the  lower  layer  of  logs  on  each  car 
extend  chains,  called  wrappers,  that  are  fastened  to 
clevises  in  the  iron  standards,  and  wooden  wedges  are 
driven  beneath  the  outer  logs  in  order  to  tighten  the 
wrappers  so  as  to  keep  the  load  from  slipping  on  the 
deck  of  the  cars.  When  reaching  the  level,  after  de- 
scending the  mountains  with  a  train-load  of  logs,  it 
was  occasionally  the  practice  of  brakemen  to  pass  over 
cars  and  turn  down  the  retainers,  thereby  allowing  the 
compressed  air  to  escape.  On  December  22,  1913,  as 
a  train  loaded  with  logs,  having  the  locomotive  in  front 
backing,  had  nearly  reached  the  level,  the  engineer, 
glancing  back,  saw  Brodreskift  walking  toward  him 
on  the  top  of  logs,  and  soon  thereafter  the  engineer, 
again  looking  in  that  direction,  observed  logs  falling, 
whereupon  he  immediately  halted  the  train,  and  em- 
ployees going  back  found  Brodreskift  lying  on  the 
ground,  having  sustained  a  fracture  of  the  base  of  the 
skull,  from  the  effects  of  which  he  instantly  died.  It 
was  further  discovered  that  the  wrapping  chain  on  the 
front  end  of  a  car  had  been  broken  about  three  links 
from  the  standard  on  the  right  side,  and  that  the  rear 
standard  on  the  left  side  was  also  broken.  Whether 
Brodreskift  fell  from  the  car,  or  jumped,  or  was 
thrown  off,  is  not  known.  When  found,  he  was  lying 
with  his  head  toward  the  car,  and  about  six  feet  from 
it.  No  fallen  log  was  nearer  than  two  feet  from  him. 
BUs  hat,  however,  was  found  on  the  ground  among  the 
logs.  The  testimony  of  plaintiff's  witnesses  tended 
to  show  that,  at  the  time  Brodreskift  lost  his  life,  he 
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was  employed  by  the  defendant  as  a  brakeman  upon  its 
logging  train,  and  was  performing  his  required  duties 
in  going  over  the  loaded  cars  while  in  motion  to  release 
the  retainers,  thereby  preventing  the  train  from  being 
halted  on  the  level,  when  the  wrapping  chain  broke, 
and  he  was  killed. 

2,  3.  Ed  Bean,  the  superintendent  of  the  defendant's 
logging  department  and  railway,  testified  that  he  had 
charge  of  this  branch  of  the  work;  that  he  was  absent 
from  December  1, 1913,  to  February  1, 1914,  but  before 
leaving  he  had  issued  verbal  rules  and  instructions  to 
the  employees  engaged  in  the  train  service,  which  rules 
were  in  effect  when  he  returned;  that  these  instruc- 
tions were  obeyed ;  and  that  it  was  not  the  duty  of  any 
of  the  train  crew  to  travel  over  the  cars  while  in  mo- 
tion. In  this  connection  he  was  asked:  ** State 
whether  or  not  it  was  necessary  for  them  [referring  to 
members  of  the  train  crew]  to  travel  over  the  cars 
when  they  were  in  motion.''  An  objection,  interposed 
to  this  command  on  the  ground  that  the  answer  sought 
was  incompetent,  irrelevant  and  immaterial,  was  over- 
ruled, and  an  exception  allowed,  whereupon  the  wit- 
ness answered,  **It  was  not";  and  it  is  contended  that 
an  error  was  thereby  committed. 

It  is  argued  that  the  question  to  be  considered  was 
whether  or  not  it  was  the  duty  of  the  deceased  to  pass 
over  loaded  cars  when  they  were  in  motion,  and  that 
in  permitting  Bean,  who  did  not  see  the  accident,  to 
state  upon  oath  that  there  was  no  necessity  for  a 
brakeman  to  travel  over  moving  cars  loaded  with  logs, 
was  allowing  the  witness  to  express  an  opinion  upon 
a  matter  not  requiring  any  particular  skill,  thereby 
disclosing  the  competency  of  the  jury  to  determine  the 
matter.    Did  the  wrapper  chain  break  by  reason  of  the 
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defendant's  negligence!  was  the  principal  issue  to  be 
determined.  After  the  happening  of  almost  any  ac- 
cident, alleged  to  have  been  caused  by  negligence,  it  is 
possible  for  interested  persons  to  testify  that  some 
other  method  of  performing  the  work  in  which  the  ser- 
vant was  engaged  when  he  was  hurt  could  have  been 
pursued ;  and  hence  it  was  unnecessary  for  him  to  have 
taken  the  position  which  he  occupied  at  the  time  he  was 
injured.  It  is  manifest  from  the  testimony  that  in 
order  to  prevent  the  train  from  coming  to  a  standstill 
when  it  reached  the  level,  after  descending  the  moun- 
tain, it  was  expedient,  at  least,  that  the  retainers 
should  be  turned  down  when  the  cars  were  in  motion. 
** Necessity,**  as  the  term  was  used  in  the  question 
complained  of,  evidently  meant  an  inquiry  as  to 
whether  or  not  it  was  indispensable  that  the  retainers 
should  be  turned  down  when  the  cars  were  in  motion, 
or  whether  some  other  method  could  have  been 
adopted  or  some  different  condition  of  the  train  se- 
lected where  the  pressure  upon  the  brakes  could  have 
been  safely  released.  It  is  possible  that  such  service 
could  have  been  performed  in  a  manner  different  from 
that  pursued  by  Brodreskift,  but  because  this  might 
have  been  done  does  not  disprove  the  fact  that  he  fol- 
lowed the  usual  and  ordinary  course  in  discharging  a 
duty. 

Men  engaged  in  the  railroad  service  are  experts  in 
that  branch  of  transportation,  and  may  express  opin- 
ions upon  questions  in  relation  thereto  when  the  in- 
quiry involves  matters  not  within  the  knowledge  of  or- 
dinary jurors:  Lawson,  Ex.  Ev.  (2  ed.),  p.  91. 

In  Galveston  etc.  R.  Co.  v.  Bohan  (Tex.  Civ.  App.), 
47  S.  W.  1052,  1053,  it  was  decided  that  a  witness  who 
was  an  expert  in  the  case  of  railroad  tracks,  and  had 
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had  many  years*  experience  as  section  foreman,  was 
competent  to  testify  as  to  the  necessity  of  a  track 
walker  in  a  particular  freight-yard,  although  he  had 
not  worked  in  such  yard  within  two  years.  In  decid- 
ing that  case,  Mr.  Chief  Justice  Garrett  remarks : 

**The  engineer,  fireman,  brakeman,  conductor,  sec- 
tion foreman  and  experienced  men  in  other  depart- 
ments may  testify  as  to  what  is  usual,  customary  or 
necessary  to  be  done  in  their  special  lines  of  work.'* 

In  Nowell  v.  Wright,  3  Allen  (Mass.),  166  (80  Am. 
Dec.  62),  it  was  ruled  that,  in  receiving  the  opinion  of 
tenders  of  drawbridges  as  to  the  necessity  of  keeping 
the  gates  of  the  bridge  shut  and  hanging  out  lanterns 
while  the  draw  was  open  in  the  night-time,  the  trial 
court  committed  error. 

In  Chicago  etc.  R.  Co.  v.  Cummings,  24  Ind.  App.  192 
(53  N.  E.  1026),  which  was  an  action  to  recover  dam- 
ages caused  by  the  defendant's  alleged  negligence  in 
unnecessarily  sounding  a  locomotive  whistle,  it  was 
held  that  the  opinion  of  an  engineer  that  the  blowing 
of  a  whistle  at  the  time  and  place  mentioned  was  un- 
necessary was  incompetent. 

In  Lane  v.  New  York  etc.  R.  Co.,  93  App.  Div.  40 
(86  N.  Y.  Supp.  947),  in  allowing  an  expert  witness 
to  testify  that  rules  suggested  by  him  were  necessary, 
it  was  determined  that  an  error  had  been  committed, 
and  that  it  was  competent  for  the  jury,  when  all  the  , 
facts  and  circumstances  bearing  upon  the  situation  had 
been  placed  before  them,  to  determine  the  question  for 
themselves. 

In  New  York  Electric  Equipment  Co.  v.  Blair,  79 
Fed.  896  (25  C.  C.  A.  216),  which  was  an  action  to  re- 
cover damages  alleged  to  have  been  caused  by  the  de- 
fendant's negligence  in  hoisting  pipes,  it  was  con- 
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eluded  not  to  be  competent  for  a  witness,  called  as  an 
expert,  to  state  whether  it  was  necessary,  in  the  proper 
performance  of  duty  in  hoisting  pipe,  that  certain 
specified  precautions  should  be  taken,  since  the  ques- 
tion was  one  which  the  jury  could  determine  upon  a 
statement  of  the  facts.  To  the  same  effect,  see,  also, 
Meyers  v.  Highland  M.  Co.,  28  Utah,  96  (77  Pac.  347). 

It  is  quite  probable  that,  if  directly  asked,  Mr.  Bean 
could  have  said  the  retainers  might  have  been  turned 
down  when  the  train  came  to  a  stop  for  that  purpose ; 
but,  however  this  may  be,  the  witness,  as  superintend- 
ent of  the  defendant 's  railway  and  logging  department, 
was  undoubtedly  qualified  to  express  an  opinion,  and, 
having  testified  that  it  was  unnecessary  for  the  brake- 
man  to  pass  over  the  loaded  cars  when  in  motion,  it  is 
not  believed  that  the  answer  to  the  question  objected 
to  prejudiced  the  plaintiff's  rights. 

4.  The  witness  Bean  was  permitted,  over  objection 
and  exception,  to  testify  that  during  the  12  years  he 
had  been  employed  by  the  defendant  he  had  never 
known  a  wrapper  chain  to  be  broken  while  a  train  of 
cars  loaded  with  logs  was  descending  the  mountains, 
except  in  the  particular  instance  when  Brodreskift  was 
injured,  and  it  is  insisted  that  an  error  was  thereby 
committed.  It  is  argued  that  Bean  was  absent  from 
the  logging  camp  about  three  months  during  which 
time  the  injury  complained  of  occurred;  that  it  does 
not  appear  that  he  accompanied  the  train  on  each  trip 
that  was  made ;  and  that  this  species  of  proof  is  an  at- 
tempt to  make  the  superintendent's  lack  of  knowledge 
positive  evidence  of  due  care.  It  must  be  conceded 
that  negative  testimony,  if  permitted  to  be  given  by  a 
person  who  did  not  perceive  a  fact,  the  existence  of 
which  is  the  subject  of  judicial  investigation,  ordinar- 
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ily  affords  no  evidence  that  the  incident  did  not  occur 
as  alleged.  The  testimony  of  a  single  reputable  wit- 
ness, who  states  that  he  saw  a  crime  committed  by  the 
person  charged  therewith,  will  outweigh  the  testimony 
of  a  multitude,  who  may  assert  that  they  did  not  see 
the  person  charged  perpetrate  the  offense.  This  rule 
of  evidence,  however,  can,  upon  principle,  have  no  ap- 
plication to  a  person  whose  duty,  as  superintendent  of 
a  business  enterprise  or  a  department  thereof,  is  to 
observe  and  note  the  happening  of  events  which  tend 
to  promote  or  retard  the  work  in  which  he  is  engaged, 
in  order  that  he  may  guard  against  a  repetition  of  the 
incidents  which  hinder  the  operation. 

It  was  the  particular  province  of  Mr.  Bean  to  know 
whether  or  not  a  wrapper  chain  had  ever  been  broken 
when  a  loaded  train  was  descending  the  mountain,  and 
his  testimony  on  that  subject  was  proper,  assuming,  as 
we  must,  that  ample  opportunity  was  given  for  cross- 
examination  as  to  his  means  of  acquiring  the  informa- 
tion of  which  he  testified. 

5.  The  testimony  received  tended  to  show  that,  in 
loading  logs  after  the  lower  layer  had  been  placed  on 
the  cars  and  secured  by  wrappers,  other  logs  put  on 
the  top  of  the  load  would  be  dropped  some  distance, 
occasionally  breaking  the  chains,  which  fractures  were 
temporarily  repaired  at  the  logging  camps  by  impro- 
vised links  made  of  baling  wire.  In  referring  to  such 
repairs,  Mr.  Bean  was  asked :  **  And  what  was  the  rela- 
tive strength  of  that  mass  of  baling  wire  between  the 
links  in  comparison  with  the  link!**  An  objection  to 
the  inquiry  made  on  the  ground  that  it  was  incompe- 
tent, irrelevant  and  immaterial,  and  that  the  witness 
was  not  shown  to  be  qualified  to  answer  the  question, 
was  overruled,  and  the  superintendent  replied:  **It 
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made  it  stronger  than  the  link.  * '  It  is  maintained  that 
the  answer  given  interfered  with  the  province  of  the 
jury,  and  was  erroneous. 

The  bill  of  exceptions  does  not  purport  to  set  out 
any  of  the  testimony  tending  to  show  what  Mr.  Bean 's 
qualifications  as  an  expert  were,  except  that  he  had 
many  years'  experience  as  the  defendant's  superin- 
tendent. From  this  circumstance  alone,  and  in  the  ab- 
sence of  any  testimony  on  the  subject,  it  will  be  taken 
for  granted  that  he  was  competent  and  qualified  to 
state  the  relative  strength  of  the  wire  link,  and  that 
ordinary  jurors  had  no  general  knowledge  of  the  sub- 
ject. 

6.  George  Stoddard,  the  defendant's  general  man- 
ager, in  referring  to  the  chains  used  as  wrappers,  was 
permitted,  over  objection  and  exception,  in  answer  to 
the  question,  ** Where  did  you  get  them!"  to  say: 

**They  come  through  the  Marshall- Wells  Hardware 
Company  of  Portland. 

*'Q.  What  are  these  chains  called  in  commerce  t 

*'A.  American  steel-proof  test-proof  chains. 

*'Q.  Do  you  know  whether  they  are  blacksmith-made 
or  factory-made  T 

**A.  I  suppose  factory-made.  •  • 

**Q.  Now,  then,  you  may  state  from  your  knowledge 
whether  these  chains  come  from  a  reputable  factory 
for  making  chains  of  that  character. 

*^A.  Yes,  they  do." 

Based  on  this  and  other  testimony  the  court  charged 
the  jury  as  follows : 

**I  instruct  you  that  it  is  the  master's  duty  to  exer- 
cise reasonable  care  only.  It  is  not  suflScient  to  show 
that  defendant  might  have  had  better  or  safer  machin- 
ery or  methods  than  the  ones  it  uses,  nor  was  he  bound 
to  adopt  every  latest  improvement.  It  is  a  well-set- 
tled rule  that,  when  an  appliance  has  been  in  daily  use 
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for  a  long  time  and  proved  safe,  (and)  its  use  may  con- 
tinue without  the  imputation  of  want  of  care.  So  that 
if  you  find  from  the  testimony  that  the  chains  used  by 
defendant  in  this  case  in  binding  its  logs  on  its  cars 
broke  at  time  of  such  accident,  and  that  the  same 
caused  the  death  of  Andrew  Brodreskift,  and  you  fur- 
ther find  that  such  chain  was  purchased  of  a  reputable 
manufacturer,  manufactured  for  the  purposes  defend- 
ant used  same,  and  that  such  breakage  was  from  some 
hidden  defect  which  was  undiscoverable  by  ordinary 
inspection,  then  the  defendant  was  not  guilty  of  neg- 
ligence, and  your  verdict  should  be  for  defendant.** 

An  exception  having  been  taken  to  this  instruction, 
it  is  contended  that  an  error  was  committed  in  giving 
it.  An  examination  of  the  language  employed  will 
show  that  if  the  word  **and,**  indicated  by  parenthe- 
ses, be  retained,  a  part  of  the  sentence  was  evidently 
omitted  by  the  official  reporter.  If,  however,  the  sten- 
ographer inadvertently  included  that  word  the  re- 
maining part  of  that  sentence,  *4ts  use  may  continue 
without  the  imputation  of  want  of  care,  *  *  as  a  declara- 
tion of  a  legal  principle,  is  not  universally  true.  A 
chain  may  have  been  in  daily  use  for  a  long  time  and 
proved  safe,  and  yet  such  employment  so  impaired  its 
strength  that  a  continuation  of  the  use  would  become 
extremely  dangerous.  The  idea  undertaken  to  be  ex- 
pressed by  the  language  referred  to  was  evidently  ob- 
tained from  the  case  of  Sappenfield  v.  Main  St.  etc. 
R.  R.  Co.,  91  Cal.  48,  57  (27  Pac.  590,  592),  where  it 
is  said : 

**It  is  a  well-settled  rule  that  when  an  appliance  or 
machine,  not  obviously  dangerous,  has  been  in  daily 
use  for  a  long  time,  and  has  uniformly  proved  safe  and 
efficient,  its  use  may  be  continued  without  the  imputa- 
tion of  imprudence  or  carelessness.*' 
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The  rule  thus  referred  to  may  be  controlling  in  some 
cases,  but  the  omission  from  the  instruction  challenged 
of  the  phrase  **not  obviously  dangerous,*'  as  set  forth 
in  a  part  of  the  opinion  quoted,  renders  the  charge 
complained  of  inapplicable.  It  is  possible  that  a  care- 
ful examination  of  the  links  would  have  disclosed  that 
nse  had  not  worn  them,  and  for  that  reason  the  chain 
was  not  obviously  dangerous.  But,  however  this  may 
be,  the  part  of  the  charge  to  which  attention  has  been 
called  did  not  correctly  state  the  law. 

7.  The  purchase  of  a  chain  from  a  reputable  man- 
ufacturer who  makes  such  instrumentalities  for  the 
purpose  for  which  it  was  used  by  the  defendant  did 
not  avoid  the  necessity  of  a  careful  examination  of 
each  link  by  some  person  competent  to  judge  of  its 
fitness  for  the  utmost  strain  that  was  likely  to  be 
placed  upon  the  chain:  Morton  v.  Detroit  etc.  R.  Co., 
81  Mich.  423,  433  (46  N.  W.  111). 

The  instruction  complained  of,  and  many  other  al- 
leged errors  that  have  been  assigned,  have  been  care- 
fully considered ;  but  when  viewed  in  connection  with 
the  entire  testimony,  instructions,  etc.,  which  are  at- 
tached to  and  made  a  part  of  the  bill  of  exceptions,  it 
is  believed  that  no  prejudicial  error  was  committed  at 
the  trial. 

8.  No  person  saw  Andrew  Brodreskift  when  he  was 
hurt,  and,  as  he  instantly  died,  it  was  impossible  for 
plaintiff's  counsel  accurately  to  determine  the  proxi- 
mate cause  of  his  injury.  A  careful  examination  of 
the  entire  testimony  convinces  us  that,  notwithstand- 
ing the  matters  referred  to  as  alleged  errors,  the  jury 
properly  determined  that  the  defendant  was  not  negli- 
gent, as  averred  in  the  complaint 
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9.  Since  this  opinion  was  written,  the  case  of  Niemi 
V.  Stanley  Smith  Lumber  Co.,  post,  p.  221  (149  Pac. 
1033),  has  been  decided  on  rehearing,  holding  an  ad- 
ministrator an  incompetent  party  to  maintain  an  action 
to  recover  damages  for  the  death  of  his  intestate,  when 
alleged  to  have  been  caused  by  the  negligence  of  his 
employer. 

Observing  the  rule  established  in  that  case,  we  con- 
clude that  the  plaintiff  herein  was  not  entitled  to  main- 
tain this  action,  and  as  to  him  the  judgment  must  be 
and  is  affirmed.  Aefibm£D« 


Argued  June  10,  affirmed  July  6,  1915. 

McKAY  V.  McKAY. 

(149  Pac.  1032.) 

Divorce — Custody  of  Cliild— Relative  Means  of  Parenta. 

1.  Where  both  parents  were  proper  persons  for  the  custody  of 
their  child,  the  fact  that  the  father  was  better  able  financially  to 
raise  the  child  than  the  mother,  who  was  obliged  to  work  to  earn  a 
living,  was  not  ground  to  give  him  the  custody  of  such  child,  a 
daughter,  as  against  the  mother,  successful  in  her  suit  for  divorce; 
since  nothing  prevented  the  father  from  contributing  more  to  the 
maintenance  of  the  child  than  the  amount  directed  by  the  decree,  if 
his  means  permitted. 

[As  to  liability  of  father  for  the  support  of  children  after  di- 
vorce decree  awarding  custody  to  another,  but  not  providing  for 
maintenance,  see  note  in  Ann.  Cas.  1913C,  296.] 

Divorce — Custody  of  Child — ^Modiflcation  of  Decree. 

2.  When  a  change  in  a  decree  of  the  Circuit  Court  in  a  divorce  suit 
as  to  the  custody  of  the  child  becomes  justifiable  in  the  future,  the 
decree  may  be  modified. 

From  Crook:  William  L.  Bbadshaw,  Judge. 

Department  2.     Statement  by  Mb.  Justice  Harris. 

Alice  McKay  and  Donald  McKay  were  husband  and 
wife,  and  Dorothy  McKay,  aged  about  11  years,  is 
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their  daughter.  The  plaintiff  commenced  a  suit  for  a 
divorce.  A  trial  resulted  in  a  decree  which  grants  a 
divorce  to  plaintiff,  awards  to  her  the  custody  of  the 
child,  and  requires  the  father  to  pay  to  the  clerk  of 
the  court  the  sum  of  $20  each  month  for  the  care  and 
maintenance  of  the  daughter.  Donald  McKay  ap- 
pealed. Affibmbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  H.  Wilson. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  M.  R.  Elliott. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

The  defendant  appealed  from  the  entire  decree,  but 
the  controversy  now  chiefly  concerns  the  custody  of 
the  child.  The  appellant  says  in  his  printed  brief  that 
*4f  the  child  were  a  boy  this  appeal  would  not  have 
been  taken.*'  Although  the  oral  arguments  were  di- 
rected almost  exclusively  to  a  consideration  of  the  wel- 
fare of  Dorothy  McKay,  nevertheless  the  evidence  has 
been  examined  with  care,  and  the  conclusion  is  that 
the  trial  court  did  not  make  a  mistake  in  granting  the 
plaintiff  a  divorce. 

Each  parent  desires  the  custody  of  the  daughter; 
and  it  may  fairly  be  assumed  that  each  would  try  to 
raise  the  child  properly.  The  father  resides  on  a  ranch 
about  3%  miles  from  school.  He  raises  stock,  and  of 
necessity  is  absent  from  his  home  much  of  the  time. 
At  present  none  but  men  reside  with  defendant.  He 
says  that  if  the  custody  of  his  daughter  is  granted  to 
him  he  would  engage  the  services  of  some  married 
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woman  and  her  husband,  so  that  Dorothy  would  have 
the  companionship  of  a  woman. 

1.  The  plaintiff  works  in  a  hotel,  but  she  is  near  a 
school.  The  mother  is  obliged  to  work  and  earn  a 
livelihood  and  it  is  argued  that  the  father  should  have 
the  custody  of  the  daughter  because  he  is  better  able 
financially  to  raise  the  child.  No  obstacle  interposes, 
however,  to  prevent  the  father  from  contributing  more 
than  the  decree  directs  for  the  maintenance  of  the  child 
if  his  means  will  permit,  even  though  the  mother  re- 
tains the  custody  of  Dorothy. 

2.  It  is  not  necessary  to  relate  all  the  evidence.  It  is 
enough  to  say  that,  except  in  very  rare  cases,  the  in- 
stincts of  motherhood  can  be  relied  upon  to  give  to  a 
daughter  of  tender  years  a  measure  of  loving  care  and 
attention  which  no  other  person  can  equal.  The 
proper  place  for  this  little  girl  is  with  her  mother. 
Presumably  the  trial  judge  knows  the  parties,  and,  in 
his  opinion,  the  welfare  of  the  daughter  demanded  that 
she  remain  with  the  mother  for  the  present  at  least. 
There  is  nothing  to  prevent  the  Circuit  Court  from 
modifying  the  decree  so  far  as  it  affects  the  custody  of 
the  child  if  a  change  should  be  justified  at  any  time  in 
the  future:  Gibbons  v.  Gibbons,  75  Or.  500  (147  Pac. 
530). 

The  decree  is  affirmed.  Affirmed. 

Mr.  Chief  Justice  Moobe,  Mb.  Justice  Eakin  and 
Mr.  Justice  Bean  concur. 
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Argued  Jane  25,  affirmed  July  6,  1915. 

SMITH  V.  NATIONAL  SURETY  CO. 

(149  Pac.  1040.) 

Pleading — Complaint — Sufficiency. 

1.  When  not  attacked  by  demurrer  or  motion  as  not  stating  the 
cause  of  action,  every  reasonable  intendment  will  be  invoked  to  sus- 
tain the  complaint  after  verdict. 

Larceny — Offenses — WhaX  Constitutes. 

2.  Consent  of  the  owner,  obtained  by  fraud,  to  the  taking  of  his 
property  does  not  prevent  the  taking  from  being  larceny. 

[As  to  what  constitutes  larceny,  see  notes  in  67  Am.  Dec.  271; 
88  Am.  St.  Bep.  559.] 

Insurance — Theft  Insurance — Complaint — Sufficiency. 

3.  A  policy  was  conditioned  for  protection  against  direct  loss  by 
burglary,  theft  or  larceny  of  any  property  described  in  the  schedule, 
occasioned  by  its  felonious  abstraction  from  the  interior  of  the  prem- 
ises occupied  by  the  insured.  A  complaint  averred  that  while  the 
policy  was  in  force  there  was  taken  from  insured's  apartment,  with- 
out her  consent,  by  one  B.,  who  surreptitiously  and  fraudulently  ob- 
tained access  to  the  apartment,  jewelry  of  a  value  greater  than  $1,500, 
none  of  which  had  been  recovered.  It  appeared  that  B.  by  misrepre- 
sentations acquired  possession  of  the  property,  which  he  never  re- 
turned. Held,  that  the  complaint  was  sufficient  to  state  a  cause  of 
action,  there  being  under  Section  799,  L.  0.  L.,  a  presumption  of  own- 
ership from  insured's  possession  and  the  complaint  charging  larceny, 
burglary  or  theft  rather  than  the  obtaining  of  the  property  under 
false  pretenses. 

Evidence — ^Documentary  Evidence— Parol  Evidence  to  Vary. 

4.  A  statement  of  loss  furnished  to  the  insurer  may  be  explained 
by  parol  evidence,  where  it  was  not  one  which  was  necessary  to  be 
in  writing. 

Appeal  and  Error — ^Review— Harmless  Error. 

5.  The  admission  of  corroborative  evidence  which  had  no  sub- 
stantial influence  on  the  determination  was  harmless. 


Insurance — ^Tlieft  Insurance — ^Actions — Evidence. 

6.  In  an  action  on  a  theft  policy  to  recover  the  value  of  jewels 
which  were  obtained  from  plaintiff  by  fraud,  evidence  of  her  reason 
for  surrendering  possession  of  the  jewels  was  admissible  to  show  that 
the  property  was  really  stolen. 

From  Multnomah:  Gustav  Anderson,  Judge. 

77  Or.— a 
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Department  1.    Statement  by  Mb.  Justice  Benson. 

This  is  an  action  by  Bessie  Smith  against  the 
National  Surety  Company,  a  corporation,  to  recover 
upon  what  is  known  as  a  ** burglary**  insurance  policy. 
From  the  record  in  the  case  it  appears  that  in  Janu- 
ary, 1914,  the  plaintiff,  who  was  living  in  the  Stelwyn 
Apartments,  Portland,  Oregon,  was  the  holder  of 
such  a  policy  from  the  defendant  corporation  for  the 
protection  of  certain  jewelry  and  precious  stones.  A 
man  by  the  name  of  Boaz,  an  ex-convict,  having 
learned  that  plaintiff  *s  husband  was  out  of  town, 
called  upon  her  at  her  apartments,  and,  representing 
that  he  was  a  detective  of  the  city  police  force,  stated 
that  she  was  wanted  as  a  witness  in  a  criminal  charge 
against  a  man  charged  with  forging  her  husband's 
name  to  a  check  for  a  large  sum  of  money,  and  de- 
manded that  she  should  give  bail  for  her  appearance 
at  the  trial.  She  explained  that  she  did  not  have  the 
money  required  for  such  purpose,  and  Boaz  suggested 
that  she  might  let  him  take  her  jewelry  as  a  pledge 
for  her  appearance.  She  thereupon  went  into  her 
bedroom  and  brought  out  her  jewel  case,  from  which 
he  helped  himself  to  a  quantity  of  valuable  orna- 
ments of  an  aggregate  value  exceeding  $1,500.  The 
valuables  were  never  recovered,  and  this  action  fol- 
lowed. By  stipulation  it  was  tried  by  the  court  with- 
out a  jury,  and  judgment  was  entered  in  favor  of 
plaintiff,  from  which  this  appeal  is  taken. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names 
of  Messrs.  Griffith,  Letter  &  Allen  and  Mr.  T.  S.  Rob- 
inson, with  an  oral  argument  by  Mr.  Harrison  Allen. 
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For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Charles  E.  S.  Wood,  Mr.  Prescott  W.  Cooktng- 
ham  and  Messrs.  Montague  &  Hunt,  with  oral  argu- 
ments by  Mr.  Wood  and  Mr.  Cookingham. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

The  principal  assignment  of  error  consists  in  de- 
fendant 's  contention  that  the  complaint  does  not  state 
facts  su£Scient  to  constitute  a  cause  of  action,  in  that  it 
does  not  allege  burglary,  theft  or  larceny,  and  that 
there  is  no  allegation  of  ownership  of  the  property 
taken.  The  portion  of  the  complaint  which  is  material 
in  this  discussion  reads  as  follows : 

**  Thereafter,  and  while  said  policy  of  insurance  was 

in  full  force  and  effect,  to  wit,  the day  of  January, 

1914,  there  was  surreptitiously  and  feloniously  taken 
from  the  apartment  of  the  plaintiff  in  the  said  Stelwyn 
Apartments,  Washington  and  St.  Clair  Streets,  Port- 
land, Oregon,  without  the  plaintiff's  consent,  by  one 
George  Boaz,  who  surreptitiously  and  fraudulently 
obtained  access  to  said  apartment,  jewelry  and  pre- 
cious stones  of  a  value  greater  than  $1,500,  none  of 
which  has  been  recovered,  and  plaintiff  thereby  has 
suffered,  and  still  suffers,  a  loss  greater  than  $1,500.*' 

There  was  no  motion  or  demurrer  attacking  this 
complaint,  and  defendant,  answering,  admits  its  in- 
corporation and  the  execution  of  the  insurance  con- 
tract, and  denies  generally  the  other  allegations. 

1-3.  There  is  a  marked  difference  in  the  exactness 
required  in  pleading  the  elements  of  crime  in  an  indict- 
ment upon  the  one  hand,  and  stating  a  cause  of  action 
in  a  civil  case  upon  the  other.  Again,  in  determining 
the  sufficiency  of  a  complaint  in  a  civil  cause,  there 
is  a  distinct  difference  in  the  conclusions  reached  upon 
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demurrer  as  compared  with  the  consideration  of  the 
same  pleading  after  verdict. 

**When  a  complaint  has  not  been  attacked  by  mo- 
tion or  demurrer,  and  it  contains  allegations  from 
which  a  fact  necessary  to  be  alleged  may  be  inferred, 
it  will  be  held  good  after  verdict,  although  it  would 
have  been  bad  on  demurrer,  and  every  reasonable  in- 
ference or  intendment  will  be  invoked  to  support  a 
complaint  after  verdict '\*  Weishaar  v.  Pendleton,  73 
Or.  190  (144  Pac.  401),  and  cases  there  cited. 

This  doctrine,  of  course,  is  not  quoted  as  in  any 
sense  applicable  to  indictments.  The  complaint  in 
the  case  at  bar  alleges  that  the  chattels  were  taken 
from  her  apartments  feloniously  and  without  her  con- 
sent, and  that  she  has  suffered  damage  thereby  in  a 
sum  greater  than  $1,500.  From  these  allegations  it 
may  easily  be  inferred  that  the  goods  were  stoW,  and 
that  she  was  the  owner  of  the  articles  taken,  ^spe- 
cially since  possession  raises  a  presumption  of  owi^er- 
ship:  Section  799,  L.  0.  L.  Counsel  for  appellaijit 
contends  that  the  crime  committed  was  neither  bui^ 
glary,  larceny  nor  theft,  but  rather  obtaining  personal  ^^ 
property  by  false  pretenses.  However,  the  great  v 
weight  of  authority  is  against  this  contention,  as  is 
said  in  25  Cyc.  40: 

**If  the  consent  of  the  owner  to  the  taking  is  ob- 
tained by  fraud,  it  will  not  prevent  the  taking  from 
being  larceny.  If  one  obtains  possession  of  goods 
from  the  owner  or  possessor  by  fraud,  with  intent  to 
steal,  the  taking  is  larceny,  as  is  now  held  in  every 
jurisdiction.*' 

This  doctrine  has  been  sustained  by  this  court  in  the 
cases  of  State  v.  Ryan,  47  Or.  338  (82  Pac.  703,  1 
L.  R.  A.  (N.  S.)  862) ;  State  v.  Meldrum,  41  Or.  380 
(70  Pac.  526).    It  will  be  observed  that  the  language  of 


\ 
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the  complaint,  as  to  form,  follows  quite  closely  the 

phraseology  of  the  insurance  policy  from  which  we 

quote : 

*'For  direct  loss  by  burlary,  theft  or  larceny  of 
any  property  described  in  the  schedule  hereinafter 
contained  and  stated  to  be  insured  hereunder,  occa- 
sioned by  its  felonious  abstraction  from  the  interior 
of  the  house,  building,  flat,  apartment  or  rooms  ac- 
tually occupied  by  the  assured.*^ 

We,  therefore,  conclude  that,  while  the  complaint  is 
not  artistically  framed  and  would  doubtless  be  vulner- 
able to  demurrer,  it  contains  a  defective  statement  of 
a  good  cause  of  action,  and,  after  verdict,  is  sufficient. 

4.  The  next  assignment  of  error  relates  to  the  ad- 
mission of  the  parol  testimony  of  plaintiff  in  explana- 
tion of  certain  alleged  errors  in  her  written  statement 
of  the  loss  to  the  agent  of  defendant.  This  statement 
was  simply  evidence  of  a  sort  which  is  not  necessarily 
in  writing,  and  is  subject  to  correction  or  explanation 
as  ahy  other  testimony,  and  the  trial  court  properly 
admitted  it, 

5.  As  regards  the  testimony  of  witness  Garrison, 
while  it  was  possibly  hearsay  and  therefore  inadmis- 
sible, nevertheless  it  was  simply  corroborative  of  un- 
contradicted testimony,  having  no  substantial  influ- 
ence upon  the  determination  of  the  cause,  and  was 
therefore  harmless. 

6.  Defendant  also  contends  that   the  court   erred 

in  permitting  the  plaintiff  to  answer  the  following 

question : 

**I  will  ask  you  to  state  now,  in  going  and  getting 
this  jewelry  after  protesting  that  you  did  not  see  why 
you  should,  whether  you  acted  willingly,  or  what  was 
the  influencing  motive  that  induced  you  to  get  the 
jewelry/* 
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We  think  that  it  was  competent  for  the  plaintiff  to 
testify  as  to  the  intent  or  motive  which  prompted  her 
to  get  out  her  property  in  response  to  the  demand  of 
Boaz :  16  Cyc.  1187,  and  cases  there  cited. 

There  being  no  substantial  error  disclosed  in  the 
record,  it  follows  that  the  judgment  of  the  trial  court 
must  be  affirmed,  and  it  is  so  ordered.        Affibmed. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  McBbidb  and 
Mb.  Justice  Bubnett  concur. 


Argned  June  25,  reversed  July  6,  1915. 

MAEKS  V.   COLUMBIA  COUNTY  LUMBER  CO. 

(149  Pac.  1041.) 

Anlmalw — ^Injury  hj  Vldoiis  Horse — Evldeiice— Snbseqaent  Acts  Show- 
ing DispositioiL 

1.  In  an  action  by  a  servant  for  injuries  alleged  to  result  from  the 
viciousness  of  a  horse  given  him  to  drive,  evidence  of  conduct  of  the 
horse  subsequent  to  the  accident  was  admissible  to  show  its  disposi- 
tion. 

[As  to  liability  for  injuries  by  and  to  animals,  see  notes  in 
16  Am.  St.  Bep.  631;  36  Am.  St.  Bep.  831.] 

Evidence — Opinion  Evidence — ^Acts  and  Issues. 

2.  In  an  action  by  a  servant  for  injuries  from  the  alleged  vicious- 
ness of  a  horse  given  him  to  drive,  opinion  evidence  that  the  horse 
was  not  a  safe  one  for  the  work  was  wrongfully  admitted;  that  being 
a  question  for  the  jury. 

Evidence — Opinion  Evidence — ^Disposition  of  AnlmaL 

3.  The  habits,  characteristics  and  disposition  of  the  horse  are  mat- 
ters of  such  common  knowledge  that  it  would  not  require  expert  tes- 
timony to  determine  whether  a  horse  was  safe  for  certain  work. 

[Admissibility  of  evidence  of  peaceable  disposition  of  animal 
in  action  for  injuries  caused  by  it,  see  note  in  Ann.  Oas.  1914B» 
1276.] 
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Master  and  Servant— Evidence— Condition  Subsequent  to  Accident. 

4.  Evidence  of  condition  of  places  and  ways  a  few  days  after  the 
accident  was  admissible  in  connection  with  a  showing  that  the  situa- 
tion had  remained  unchanged. 


Svidence— Declarations  of  Servant — ^Antbority  to  Bind  Master. 

5.  Merely  evidence  that  declarant  was  a  foreman  in  charge  of 
laborers  engaged  in  handling  lumber  and  piling  it  in  the  yard  and 
dock  did  not  show  authority  on  his  part  to  admit  liability  of  his  mas- 
ter; and  it  was  error  to  admit  evidence  that,  several  days  after  the 
accident,  he  stated  that  it  was  his  fault,  in  that  he  did  not  warn  the 
man. 

Master  and  Servant— Assumption  of  Bisk— Employeni'  Idabillty  Act. 

6.  The  Employers*  Liability  Act  (Laws  1911,  p.  16)  abrogates  the 
doctrine  of  assumption  of  risk  in  actions  coming  within  its  scope. 

Master  and  Servant — Safe  Places  and  Appliances— Vidonsnees  of 
Horse. 

7.  Where  an  animal  is  used  by  an  employer  to  carry  on  work  under 
his  direction,  he  is  bound  to  use  reasonable  diligence  to  provide  a 
safe  animal,  and  is  bound  by  what  he  knew  or  with  reasonable  dili- 
gence might  have  known  as  to  the  docility  of  the  animal. 

Master  and  Servant— Personal  Injuries— Vicionsness  of  Horse — Ques- 
tion for  Jury. 

8.  Evidence  that  a  horse  had  been  in  use  about  the  plant  for  some 
time,  and  that  the  foreman  in  charge  had  ample  opportunity  to  ob- 
serve his  conduct  when  the  plaintiff  was  hurt  as  well  as  on  former 
occasions,  was  sufficient  to  carry  to  the  jury  the  question  whether  the 
master  knew,  or  with  reasonable  diligence  should  have  known,  the 
nature  of  the  horse. 

From  Columbia :  James  W.  Campbell,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bubnbtt. 

This  is  an  action  by  J.  F.  Marks  against  the  Colum- 
bia County  Lumber  Company,  a  corporation. 

The  substance  of  the  complaint  is  that  the  plaintiff 
was  engaged  in  the  employ  of  the  defendant  as  a  com- 
mon laborer  handling  lumber  about  its  sawmill  in 
Columbia  County ;  that  on  January  12,  1914,  by  direc- 
tion of  the  foreman  of  the  lumber-yard,  to  whose  or- 
ders the  plaintiff  was  subject,  the  latter  was  sent  to 
drive  a  horse  owned  by  the  defendant  and  used  to  haul 
trucks  loaded  with  lumber  to  be  piled  on  and  about 
a  dock  upon  the  Columbia  Eiver  for  shipment.    The 
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plaintiff  alleges  that  the  horse  furnished  was  dan- 
gerous, unruly  and  wholly  unsuited  for  the  work ;  that 
the  trucks  had  but  two  wheels,  which  were  in  the  cen- 
ter thereof,  and  were  also  dangerous  and  difficult  to 
handle;  that  he  was  inexperienced  in  that  kind  of 
work ;  that  the  passageways  through  which  he  was  re- 
quired to  haul  the  trucks  were  narrow  and  piled  high 
with  lumber  on  each  side,  making  it  difficult  to  drive 
through  them  with  the  trucks  in  safety,  or  without 
collision  or  accident.  The  plaintiff  avers  that  the  de- 
fendant knew,  or  might  with  reasonable  diligence  have 
known,  about  the  disposition  of  the  horse,  the  danger 
and  unsuitableness  of  the  trucks,  and  the  alleys  in 
which  they  were  required  to  be  operated.  The  par- 
ticular grievance  of  which  complaint  is  made  is  that, 
while  plaintiff  was  driving  through  one  of  the  narrow 
passages  with  the  horse  hitched  to  a  truck-load  of  lum- 
ber, the  animal  became  unmanageable  and  got  beyond 
the  control  of  the  plaintiff,  so  that  the  load  caught  the 
plaintiff  with  great  violence  and  jammed  his  shoulder 
against  the  adjacent  lumber,  whereby  his  collar-bone 
was  dislocated  from  his  shoulder  blade,  and  he  was 
otherwise  hurt,  to  his  great  damage.  The  defendant 
denies  the  complaint  in  important  particulars,  notably 
with  reference  to  the  vicious  nature  of  the  horse,  the 
unsuitableness  of  the  trucks,  and  the  inconvenience  of 
the  alleys.  The  defendant  also  alleges  that  the  plain- 
tiff knew  all  about  the  situation  and  assumed  the  risks 
of  the  work  mentioned;  that  the  horse  was  tractable 
and  well  suited  for  the  purpose;  and  that  the  injury 
sustained  by  the  plaintiff  was  due  to  his  own  negli- 
gence. The  answer  was  fraversed  by  the  reply  in  all 
material  particulars.    A  jury  trial  resulted  in  a  judg- 
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ment  for  the  plaintiflf,  from  which  the  defendant  ap- 
peals. Bevebsed  and  Remanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Crawford  £  Eakin  and  Mr.  George  McBride, 
with  an  oral  argument  by  Mr.  Thomas  H.  Crawford. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Glen  R.  MetsTcer  and  Mr.  Edmund  B.  Tongue,  with 
an  oral  argument  by  Mr.  Tongue. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1.  The  first  assignment  of  error  is  to  the  effect  that 
the  court  erred  in  permitting  several  witnesses  to  tes- 
tify about  the  acts  and  conduct  of  the  horse  in  ques- 
tion after  the  accident  happened.  In  treating  of  this 
subject,  the  rule  is  thus  stated  in  Kennon  v.  Gilmer, 
131  U.  S.  22,  25  (33  L.  Ed.  110,  9  Sup.  Ct.  Rep.  696, 
697)  : 

'*But  evidence  of  subsequent  misbehavior  of  th« 
horse  might  properly  be  admitted,  in  connection  with 
evidence  of  his  misbehavior  at  and  before  the  time  of 
the  accident,  as  tending  to  prove  a  vicious  disposition 
and  fixed  habit,  and  to  support  the  plaintiff's  allega- 
tion that  the  horse  was  not  safe  and  well  broken.  The 
length  of  time  afterward  to  which  such  evidence  may 
extend  is  largely  within  the  discretion  of  the  judge 
presiding  at  the  trial." 

There  is  ample  testimony  in  the  record  on  the  sub- 
ject of  the  misbehavior  of  the  horse  at  the  time  of  the 
accident.  There  is  other  evidence  tending  to  show 
that  on  previous  occasions  he  was  hard-mouthed,  high- 
spirited,  difficult  to  control,  and  that  he  moved  sud- 
denly or  stopped  suddenly  apparently  as  the  whim 
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suited  him.  The  defendant  argues  that  it  is  a  well- 
known  fact  that  a  horse  having  run  away  once  will 
ever  afterward  do  the  like  if  he  has  the  opportunity, 
although  previously  he  had  been  well  broken  and  not 
addicted  to  that  habit.  This  objection  goes  merely  to 
the  weight  of  the  testimony,  for,  on  the  other  hand, 
a  horse  having  vicious  habits,  like  a  person,  will  mani- 
fest them  repeatedly,  and  it  would  be  competent  to 
prove  this  general  disposition  by  the  conduct  of  the 
horse  both  before  and  after  the  occurrence  in  question. 

2,  3.  The  next  assignment  is  that  the  court  erred  in 
permitting  different  witnesses  to  testify  that  in  their 
opinion  the  horse  in  question  was  not  a  safe  one  for 
the  work.  The  object  of  opinion  or  expert  testimony 
is  to  enlighten  the  minds  of  jurors  on  questions  of  fact 
involving  special  skill  and  knowledge  as  to  matters  not 
within  the  comprehension  of  ordinary  jurors;  but  it 
can  never  be  left  to  an  expert  to  give  his  opinion  on 
the  ultimate  question  to  be  determined.  In  this  in- 
stance, whether  or  not  the  horse  was  a  safe  instrumen- 
tality with  which  to  perform  the  labor  required  of  the 
plaintiff  was  for  the  determination  of  the  jury  and 
not  for  the  decision  of  any  expert.  Moreover,  the 
habits,  characteristics  and  disposition  of  the  well- 
known  domestic  animal,  the  horse,  is  a  matter  of  such 
common  knowledge  that  it  would  not  require  the  testi- 
mony of  an  expert  to  determine  whether  he  was  safe 
or  not,  even  if  that  were  a  permissible  field  of  expert 
inquiry. 

4.  Another  assignment  of  error  is  to  the  effect  that 
the  court  was  mistaken  in  allowing  witnesses  to  testify 
about  the  condition  of  the  millyard,  docks  and  passage- 
ways a  few  days  after  the  accident.  Abstractly  con- 
sidered, this  might  be  error,  but,  taken  in  connection 
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with  the  declarations  of  other  witnesses  tending  to 
show  that  the  situation  in  that  respect  was  the  same 
as  when  the  accident  happened,  we  think  the  testimony 
complained  of  was  admissible. 

5.  Another  objection  to  the  conrt  *s  rulings  is,  in  sub- 
stance, that,  over  the  objection  of  the  defendant,  the 
court  permitted  hearsay  evidence  to  be  given  of  the 
statement  made  by  the  foreman  of  the  yard  concern- 
ing the  casualty  several  days  after  it  happened.  The 
testimony  in  question  was  that  of  a  witness  who  spoke 
of  an  occurrence  which  took  place  about  a  week  after 
the  accident  to  the  plaintiff,  and  related  a  conversation 
with  the  yard  foreman  to  this  effect :  The  foreman  di- 
rected the  witness  to  drive  the  horse,  and,  as  the  wit- 
ness states,  said : 

*' Another  thing,  I  want  to  warn  you.  We  had  a 
man  get  hurt  here  a  day  or  two  ago,  and  you  want  to 
watch  this  horse.  Be  good  to  him,  as  you  can.  I 
guess  it  was  my  fault.    I  didn't  warn  the  man.*' 

All  the.  evidence  shows  about  the  relation  existing 
between  the  foreman  and  the  defendant  is  that  the 
former  was  in  charge  of  the  laborers  engaged  in  hand- 
ling the  limaber  and  piling  it  in  the  yard  and  dock. 
There  is  no  testimony  whatever  in  the  record  indicat- 
ing that  he  had  any  authority  to  admit  the  liability 
of  the  defendant  after  the  injury  to  the  plaintiff,  or  to 
make  any  statement  concerning  a  past  transaction  in 
any  way  binding  the  company.  The  rule  against  such 
evidence  has  been  settled  in  this  state  by  the  cases  of 
Alden  v.  Grande  Ronde  Lbr.  Co.,  46  Or.  593  (81  Pac. 
385) ;  Wade  v.  Amalgamated  Sugar  Co.,  65  Or.  488 
(132  Pac.  710) ;  Parker  v.  Smith  Limber  Co.,  70  Or. 
41  (138  Pac.  1061). 
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A  similar  error  is  assigned  respecting  the  state- 
ments of  physicians  whom  plaintiff  consulted  in  regard 
to  the  nature  of  his  injuries.  The  record,  however, 
shows  that  in  some  instances  the  testimony  about  the 
declarations  of  the  medical  men  was  excluded  on  the 
objection  of  the  defendant;  and  in  the  remaining  in- 
stances on  that  point  it  went  in  without  opposition. 
While  it  may  be  said  that  narrations  to  the  jury  of 
what  the  physicians  said  were  purely  hearsay,  the  bill 
of  exceptions  does  not  present  a  situation  in  which 
we  can  exclude  them. 

6.  It  is  also  argued  that  the  testimony  was  clear  to 
the  effect  that  the  plaintiff  knew,  or  by  the  exercise 
of  reasonable  diligence  should  have  known,  all  the 
hazards  and  dangers  attendant  upon  the  employment 
in  which  he  was  engaged  at  the  time  he  was  hurt,  and 
that  consequently  he  assumed  the  risk.  The  com- 
plaint, however,  in  our  judgment,  states  a  cause  of 
action,  within  the  scope  and  meaning  of  what  is  known 
as  the  Employers'  Liability  Act,  in  that  it  says  the 
'*  performance  of  the  work  or  services  was  dangerous 
and  likely  to  result  in  injury  to  the  plaintiff/'  That 
statute  requires  that: 

**  Generally,  all  owners,  contractors,  or  subcontrac- 
tors, and  other  persons  having  charge  of,  or  respon- 
sible for,  any  work  involving  a  risk  or  danger  to  the 
employees  or  the  public,  shall  use  every  device,  care 
and  precaution  which  it  is  practicable  to  use  for  the 
protection  and  safety  of  life  and  limb,  limited  only  by 
the  necessity  for  preserving  the  efficiency  of  the  struc- 
ture, machine,  or  other  apparatus  or  device,  and  with- 
out regard  to  the  additional  cost  of  suitable  material 
or  safety  appliance  and  devices." 

We  have  frequently  held  that,  because  this  is  a 
criminal  statute  visiting  a  penalty  upon  owners  and 
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others  for  a  violation  of  its  provisions,  the  doctrine 
of  assumption  of  risk  by  the  employee  is  abrogated  in 
actions  coming  within  its  scope,  for  the  reason  that  it 
will  not  be  presumed  that  one  party  to  the  contract 
will  be  bound  by  the  action  or  nonaction  of  the  other 
involving  a  violation  of  public  law  by  the  latter :  Hill 
V.  Saugested,  53  Or.  178  (98  Pac.  524,  22  L.  E.  A. 
(N.  S.)  634,  note) ;  Love  v.  Chambers  Lhr.  Co.,  64  Or. 
129  (129  Pac.  492) ;  Dorn  v.  Clarke-Woodward  Drug 
Co.,  65  Or.  516  (133  Pac.  351) ;  Dunn  v.  Orchard  Land 
Co.,  68  Or.  97  (136  Pac.  872);  Schaller  v.  Pacific 
Brick  Co.,  70  Or.  557  (139  Pac.  913) ;  Heiser  v.  Shasta 
Water  Co.,  71  Or.  566  (143  Pac.  917). 

7,  8.  It  is  further  argued  as  a  ground  for  reversing 
the  judgment  of  the  court  on  the  motion  for  a  nonsuit 
that  *'the  owner  of  a  domestic  animal  is  not  liable  for 
injuries  inflicted  by  such  animal,  unless  such  owner 
had  knowledge  of  the  vicious  disposition  or  bad  char- 
acter of  such  animal.  ^^  As  we  understand  the  authori- 
ties, the  rule  is  that  where  an  animal  is  used  by  an 
employer  as  a  means  for  carrying  on  a  work  under  the 
directions  of  the  employer,  the  latter  is  bound  to  use 
reasonable  diligence  to  provide  a  safe  animal,  the  same 
as  any  other  instrumentality  for  performing  the  labor, 
and  that,  as  to  the  docility  of  the  animal,  the  employer 
is  bound  by  what  he  actually  knew  or  with  reasonable 
diligence  might  have  known.  The  doctrine  is  exempli- 
fied in  the  case  of  Arkansas  Smokeless  Coal  Co.  v.  Pip- 
pins, 92  Ark.  138  (122  S.  W.  113,  19  Ann.  Cas.  861, 
and  note).  In  the  instant  case  there  was  testimony  to 
the  effect  that  the  horse  had  been  in  use  about  the 
plant  of  the  defendant  for  some  time,  and  that  the 
foreman  in  charge  of  the  work  had  ample  opportunity 
to  observe  his  conduct,  not  only  when  the  plaintiff  was 
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hurt,  but  on  former  occasions.  This  was  sufficient  to 
carry  the  case  to  the  jury  on  the  question  of  whether 
the  defendant  knew,  or  with  reasonable  diligence  ought 
to  have  known,  the  true  nature  of  the  animal  in 
question. 

For  the  errors  assigned,  where  the  court  allowed  the 
declarations  of  the  foreman  concerning  past  transac- 
tions to  go  to  the  jury  as  binding  the  company,  and  for 
permitting  so-called  experts  to  give  their  opinion 
about  whether  the  horse  was  safe  for  the  purpose  or 
not,  the  judgment  must  be  reversed  and  the  cause  re- 
manded to  the  Circuit  Court  for  further  proceedings. 

Bevebsed  and  Bemanded. 

Mb.  Chief  Justice  Moore,  Mb.  Justice  Bean  and 
Mb.  Justice  Benson  concur. 


Argned  June  23,  affirmed  July  6,  1915. 

BABTON  V.  SCHOOL  DISTBICT  NO.  2. 

(150  Pac.  251.) 

Scboola  and  School  Districts — Contract  of  Hiring— VaUdity. 

1.  Under  Laws  of  1913,  pages  301,  304,  Sections  7,  17,  providing 
that  the  school  board  may  hire  teachers,  and  that  any  duty  imposed 
on  the  board  as  a  body  must  be  performed  at  a  regular  or  special 
meeting,  and  that  the  consent  to  any  particular  measure  obtained  of 
individual  members  when  not  in  session  is  not  an  act  of  the  board, 
a  contract  of  hiring  is  not  made  out  where  the  minutes  show  that  the 
board  at  a  meeting  made  a  selection  of  plaintiff  as  a  teacher,  but  the 
contract  was  prepared  by  the  clerk  and  signed  by  the  members  in- 
dividually after  adjournment. 

[As  to  right  of  school  teacher  to  compensation  as  dependent 
on  validity  of  contract  or  appointment,  see  note  in  Ann.  Cas. 
19130,  372.] 

Oorporations — ^Powers — ^Mode  of  Exercising. 

2.  Where  power  is  given  a  corporation  to  do  an  act,  and  the  par- 
ticular method  of  its  exercise  pointed  out,  the  mode  is  the  measure 
of  the  power. 
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From  Klamath :  Hbnby  L.  Bensoist,  Judge. 

Department  1,    Statement  by  Mb.  Justice  McBrtoe. 

This  is  an  action  by  T.  A.  Barton  against  School  Dis- 
trict No.  2  in  Klamath  County,  to  recover  for  an 
alleged  breach  of  contract  of  hiring.  The  facts  are  as 
follows:  At  an  adjourned  meeting  of  the  directors  of 
School  District  No.  2,  which  met  for  the  purpose  of 
selecting  teachers  for  the  ensuing  school  year,  the 
minutes  kept  by  the  clerk  show  that  the  following  pro- 
ceedings were  had : 

"Bonanza,  Oregon,  June  28,  1913. 
**The  board  of  directors  of  School  District  No.  2, 
Klamath  County,  met  in  the  school  building  in  said 
district  to-day.  AH  directors  were  present :  J.  M.  Ber- 
tholf  in  the  chair;  D.  G.  Horn,  secretary  of  the  meet- 
ing. The  matter  of  district  clerk's  bond  was  taken 
up  and  bond  was  presented  in  the  sum  of  one  thousand 
dollars,  signed  by  D.  G.  Horn,  principal,  John  S.  Horn 
and  Jacob  Eueck,  as  sureties ;  and  it  appearing  to  be 
suflBcient  the  board  accepted  the  same.  It  was  decided 
that  school  begin  on  Monday,  September  1,  1913,  and 
that  the  length  of  the  term  be  nine  months.  The  mat- 
ter of  hiring  teachers,  coming  up  for  consideration, 
resulted  in  the  selection  of  the  following  teachers: 
Primary  grade,  Miss  Grace  Lytle;  intermediate.  Miss 
Irma  Taylor,  with  second  choice,  Mildred  Ober;  sev- 
enth and  eighth  grades.  Miss  Gertrude  Stewart ;  prin- 
cipal, T.  A.  Barton — and  Director  L.  D.  Burk  voting 
'No,'  upon  the  selection  of  T.  A.  Barton  as  principal. 
Upon  motion  duly  made  and  put  the  meeting  ad- 
journed. 

**D.  G.  Horn, 

'  *  Secretary. 

'*J.  M.  Bertholf, 
'* Chairman  of  the  Meeting.'* 

It  appeared  from  the  testimony  that  the  clerk  was 
directed  to  prepare  contracts.    No  blank  forms  being 
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available,  they  were  not  filled  out  or  signed  by  the  di- 
rectors while  the  board  was  in  session,  but  were  pre- 
pared several  days  afterward ;  and  the  one  relating  to 
the  hiring  of  plaintiff  was  signed  in  triplicate  by  two 
of  the  directors,  each  signing  at  a  different  time  and 
place.  The  copies  of  the  contract  were  then  for- 
warded to  plaintiff  at  Eugene,  Oregon,  and  were  by 
him  signed,  after  which  one  was  returned  to  the  clerk 
of  the  district  and  by  him  filed,  another  sent  to  the 
county  superintendent,  and  the  third  retained  by  plain- 
tiff. Subsequently,  and  shortly  before  the  time  for  the 
fall  term  of  school  to  begin,  a  change  having  taken 
place  in  the  personnel  of  the  directorate,  the  new 
board,  on  August  19,  1913,  made  an  order  canceling 
the  contract  of  the  plaintiff  **for  the  reason  that  said 
contract  was  not  legally  entered  into  at  a  legally  called 
meeting,  and  was  not  legally  executed,  and  was  not  the 
action  of  the  board,  but  the  action  of  individuals,"  of 
which  resolution  plaintiff  was  duly  notified  by  the 
clerk.  Upon  the  day  fixed  for  the  beginning  of  the 
fall  term,  plaintiff  appeared  at  the  school  and  offered 
to  teach,  but  his  services  were  refused ;  another  teacher 
having  been  employed.  Whereupon  he  brought  this 
action  for  breach  of  contract.  Upon  the  trial  plain- 
tiff offered  to  show  by  oral  testimony  that,  at  the  meet- 
ing of  the  board  at  which  he  was  selected  as  a  teacher, 
an  oral  resolution  was  passed  fixing  his  compensation 
at  $100  per  month,  but  that  the  clerk  omitted  to  enter 
it  of  record.  This  testimony  was  rejected  by  the 
court,  and  an  exception  allowed.  At  the  conclusion  of 
plaintiff's  evidence  the  court,  upon  motion  of  defend- 
ant, ordered  a  nonsuit,  and  from  that  judgment  plain- 
tiff appeals.  Affirmed. 
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For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  OneUl  <&  Manning,  with  an  oral  argument  by 
Mr.  H.  M.  Mwnning. 

* 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Kuykendall  &  Ferguson,  with  an  oral  argu- 
ment by  Mr.  Delmon  V.  Kuykendall. 

Mb.  Justice  McBbidb  delivered  the  opinion  of  the 
court. 

1.  This  appeal  presents  two  questions.  The  first  re- 
lates to  the  manner  in  which  the  alleged  contract  was 
executed,  and  the  second  to  the  ruling  of  the  court  ex- 
cluding parol  testimony  as  to  matters  occurring  when 
plaintiff  was  selected  as  a  teacher.  The  following  sec- 
tions of  Chapter  172,  Laws  of  1913,  control  the  subject 
now  to  be  discussed : 

**The  board  at  a  general  or  special  meeting  called 
for  that  purpose,  shall  hire  teachers,  and  shall  make 
contracts  with  such  teachers  which  shall  specify  the 
wages,  number  of  months  to  be  taught,  and  time  em- 
ployment is  to  begin,  as  agreed  upon  by  the  parties, 
and  shall  file  such  contracts  in  the  office  of  the  dis- 
trict clerk.  No  contract  shall  be  made  with  any 
teacher  who  is  related  by  blood  or  marriage  within 
the  third  degree  to  any  member  of  the  school  board 
without  the  concurrence  of  all  the  members  of  the 
board,  by  a  vote  duly  entered  on  the  clerk's  records  of 
proceedings.  Unless  otherwise  provided  in  the  teach- 
ers' contract,  it  shall  be  understood  that  the  branches 
provided  for  in  the  state  course  for  the  first  eight 
grades  shall  be  taught  excepting  school  law  and  theory 
and  practice  of  teaching.  *  *  Any  duty  imposed  upon 
the  board  as  a  body  must  be  performed  at  a  regular 
or  special  meeting,  and  must  be  made  a  matter  of 
record.  The  consent  to  any  particular  measure  ob- 
tained of  individual  members  when  not  in  session  is 

77  Or.— 8 
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not  an  act  of  the  board,  and  is  not  binding  upon  the 
district.  If  a  contract  is  made  without  authority  of 
the  board,  the  individual  making  such  contract  shall  be 
personally  liable, '  * 

We  think  a  fair  construction  of  these  two  sections 
indicates  that  the  amount  of  salary  to  be  paid  shall  be 
fixed  by  resolution,  and  that  the  written  contract,  when 
prepared,  shall  be  considered  and  executed  by  the  di- 
rectors at  a  meeting  of  the  board.  The  district  is 
entitled  to  have  the  judgment  of  the  board,  as  such, 
not  only  upon  the  fitness  of  the  persons  selected,  but 
upon  the  form,  substance  and  sufficiency  of  the  con- 
tract which  constitutes  the  final  act  of  hiring  and 
makes  the  transaction  complete.  The  teacher  is  not 
hired  when  he  is  designated  by  the  board  as  the  proper 
person  to  be  contracted  with,  nor  until  a  written  con- 
tract considered  by  the  board  and  found  sufficient  is 
signed  and  filed  with  the  clerk.  The  selection  is 
merely  preliminary  to  the  final  contract.  It  points  out 
the  persons  to  be  contracted  with,  and  nothing  more. 
That  such  was  the  actual  intention  of  the  directors 
here  is  indicated  by  the  fact  that  in  one  instance  the 
record  shows  that  a  certain  person  was  designated  as 
a  teacher,  with  a  second  choice,  thus:  ** Intermediate 
(grade)  Miss  Irma  Taylor,  with  second  choice,  Mil- 
dred Ober.*'  It  is  plain  that  neither  of  these  persons 
could  have  claimed  that  she  had  been  **  hired '^  by 
reason  of  this  resolution.  The  selection  of  all  the 
teachers  was  tentative  and  dependent  upon  their  sign- 
ing and  accepting  a  written  contract  approved  by  the 
board.  We  think  it  important  that  the  board,  as  such, 
should  meet  and  discuss  the  form  and  substance  of  a 
contract  before  signing  it,  and  that  a  signing  by  indi-. 
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vidual  directors  at  different  times  and  places  is  insufl&- 
cient  to  bind  the  district. 

2.  It  is  a  principle  settled  by  numerous  decisions 
that  where  a  power  is  given  to  a  corporation  to  do  an 
act,  and  the  particular  method  by  which  that  power  is 
to  be  exercised  is  pointed  out  by  statute,  the  mode  is 
the  measure  of  the  power.  Here  the  power  or  duty 
to  employ  teachers  is  prescribed,  and  the  particular 
method  by  which  that  power  shall  be  executed  is  also 
pointed  out,  and  not  only  is  this  the  case,  but  the  stat- 
ute adds  the  mandatory  words : 

*'Any  duty  imposed  upon  the  board  as  a  body  must 
be  performed  at  a  regular  or  special  meeting,  and  must 
be  made  a  matter  of  record.  ^ ' 

It  was  the  duty  of  the  board  to  hire  the  teachers  and 
to  enter  into  and  sign  contracts.  This  duty  they  at- 
tempted to  perform  and  finish  outside  of  a  regular 
or  special  meeting,  and  their  action  was  void  and 
amounted  only  to  a  personal  contract  of  the  directors 
signing.  As  tending  to  support  plaintiff's  contention, 
his  counsel  cite  School  District  v.  Allen,  83  Ark.  491 
(104  S.  W.  172) ;  Faulk  v.  McCartney,  42  Kan.  695  (22 
Pac.  712) ;  Brown  v.  School  District,  1  Kan.  App.  530 
(40  Pac.  826) ;  Holloway  v.  Ogden  School  District,  62 
Mich.  153  (28  N.  W.  764) ;  Dolan  v.  Joint  School  Dis- 
trict, 80  Wis.  155  (49  N.  W.  960) ;  Splaine  v.  School 
District,  20  Wash.  74  (54  Pac.  766).  But  an  examina- 
tion of  these  cases  shows  that  they  were  rendered 
either  under  statutes  widely  different  from  ours,  or 
that  the  services  of  the  teacher  had  been  actually  ac- 
cepted and  rendered,  in  which  case  the  irregularities 
had  been  waived.  So  here,  if  the  plaintiff  had  been 
permitted,  without  objection,  to  enter  upon  the  per- 
formance of  his  duties,  the  district  could  not  escape 
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paying  him  for  his  services  upon  that  pretext :  StoiU 
V.  Yamhill  County,  31  Or.  314  (51  Pac.  442),  approved 
in  Baker  County  v.  Huntington,  46  Or.  275,  280  (79 
Pac.  187),  seems  to  support  plaintiff's  contention  that, 
in  cases  of  this  character,  oral  evidence  is  admissible 
to  supply  an  omission  in  the  records  of  the  board ;  but, 
in  view  of  the  fact  that  there  was  no  valid  execution 
of  the  contract  of  hiring,  this  question  becomes  im- 
material. 
The  judgment  is  affirmed.  Appibmbd. 

Mb.  Chxep  Justice  Moobe^  Mb.  Justice  Bubnett  and 
Mb.  Justice  Habbis  concur. 


Argued  June  24,  affirmed  July  6,  1915. 

FRANCISCOVICH  v.  WALTON. 

(150  Pac.  261.) 

Eyidence— Judicial  Notice — ^Facts  of  Oommon  EInowledge. 

1.  The  court  will  take  judicial  notice  of  the  fact  that  Bulgaria 
is  an  independent  kingdom,  and  that  a  subject  thereof  is  not  a  national 
of  Russia. 

Treaties— Chronnds  of  OWgation. 

2.  The  fact  that,  as  a  matter  of  comity,  Bussian  consular  officers 
look  after  the  welfare  of  Bulgarian  subjects  in  the  United  States 
does  not  give  Bulgaria  any  treaty  rights  enjoyed  by  Russia,  Bulgaria 
having  no  treaty  with  the  United  States  or  consular  representative. 

Executors  and  AdmislstratorB— Appointment— Irregularity— Bight  to 
Object. 

3.  The  appointment  of  a  stranger  as  administrator  of  a  decedent, 
leaving  a  wife  and  heirs  at  law  in  a  foreign  country,  made  within 
30  days  after  decedent's  death  and  within  the  time  which  the  widow, 
heirs  at  law  and  creditors  have  a  prior  right  to  apply  for  appointment, 
is  technically  irregular,  and  will  be  revoked  on  application  of  any 
of  those  having  a  prior  right,  but  another  stranger  may  not  maintain 
a  petition  to  revoke  the  appointment  and  obtain  his  own  appointment. 

[As  to  grounds  for  removal  of  administrators,  see  note  in  138 
Am.  St.  Bep.  525.] 
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Death— Executon  and  Administrators— Actions— EmidoyerB'  Lia1)ilit7 
Act— I'ersous  HuviUed  to  Sue. 

4.  An  administrator  may  not  settle  a  claim  under  the  Employers' 
Liability  Act  (Laws  1911,  p.  16)  for  the  death  of  his  intestate,  or 
sue  therefor,  but  that  right  is  vested  by  law  in  the  surviving  widow 
of  decedent. 

From  Clatsop :  James  A.  Eakin,  Judge. 

Department  1.    Statement  by  Mb.  Justice  McBbidb. 

This  is  a  proceeding  to  review  the  action  of  the 
County  Court  of  Clatsop  County  in  removing  plaintiff 
as  administrator  of  the  estate  of  Dan  Valchanoff,  de- 
ceased, and  appointing  defendant,  James  Walton,  Jr., 
in  his  place.  The  record  discloses  that  on  May  16, 
1914,  Dan  Valchanoff  was  killed  in  an  accident;  that 
on  the  20th  day  of  the  same  month  plaintiff  filed  a  peti- 
tion in  regular  form  setting  forth  the  fact  of  the  death 
of  the  deceased,  that  his  wife  and  heirs  resided  at 
Kirilovo,  in  the  kingdom  of  Bulgaria,  and  that  peti- 
tioner was  a  friend  of  deceased,  who  it  was  alleged 
had  wages  due  him  in  Clatsop  County  to  the  amount 
of  $40,  money  loaned  out  in  said  county  in  the  sum  of 
$105,  and  a  claim  for  personal  injuries  of  about  $1,500. 
He  was  thereupon  appointed  administrator  of  the  es- 
tate, and  gave  bond  and  qualified  as  such.  Thereafter, 
on  the  28th  of  May,  1914,  defendant  in  this  suit  filed 
a  petition,  the  material  portion  of  which  is  as  follows : 

**The  petition  of  James  Walton,  Jr.,  respectfully 
shows :  That  he  is  a  resident  and  inhabitant  of  Mult- 
nomah County,  Oregon,  and  the  specifically  designated 
attorney  and  representative  of  Hon.  Ambrose  Gherini, 
Russian  vice-consul  of  the  imperial  Russian  consulate, 
of  San  Francisco,  California,  which  consulate  has  ju- 
risdiction of  the  state  of  Oregon  in  consular  matters. 
That  the  aforesaid  Russian  consulate  has  under  its 
jurisdiction  nationals,  not  only  Russian,  but  also  Bul- 
garian,  Roumanian,  Montenegrin  and  Servian*    That 
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Dan  Valchanoflf  died  in  Clatsop  County,  Oregon,  on  or 
about  the  14th  day  of  May,  1914,  and  at  the  time  of 
his  death  was  a  resident  and  inhabitant  of  said  Clatsop 
County,  and  that  he  left  an  estate  in  said  Clatsop 
County  consisting  of  personal  property,  the  exact 
value  of  which  your  petitioner  is  not  at  this  time  able 
to  give,  but  upon  information  and  belief  reports  that 
the  same  consists  of  wages  due  and  accounts  receiv- 
able in  the  amount  of  $145,  and  an  unliquidated  claim 
for  his  wrongful  killing,  the  value  of  which  is  indefi- 
nite and  uncertain.  That  as  far  as  your  petitioner 
has  been  able  to  learn  the  heirs  of  the  deceased  con- 
sist of  a  father,  a  mother,  and  a  wife,  residing  at 
Kirilovo,  Bulgaria,  which  fact  has  been  by  your  peti- 
tioner communicated  to  the  Russian  consulate,  that 
the  said  heirs  may  receive  knowledge  and  information 
of  the  demise  of  the  deceased  in  conformance  with  the 
spirit  and  intent  of  the  treaty  existing  between  the 
United  States  of  America  and  the  empire  of  Russia. 
That  the  modus  vivendi  between  the  United  States  of 
America  and  the  empire  of  Russia  is  based  upon  the 
most  favored  nation  clause  treatment,  and,  by  virtue 
of  the  aforesaid,  the  empire  of  Russia  relies  upon  the 
consular  convention  of  1911  between  the  United  States 
and  Sweden,  to  wit,  and  especially  article  XIV  thereof, 
under  and  by  virtue  of  which  the  consul-general,  con- 
sul, vice-consul  general,  or  vice-consul,  or,  in  his  ab- 
sence, the  representatives  of  the  aforesaid,  shall  have 
the  right  to  be  appointed  as  administrator  in  the  case 
of  the  death  of  any  citizen  of  Sweden  in  the  United 
States  not  having  in  the  country  of  his  decease  any 
known  heirs  or  testamentary  executors  by  him  ap- 
pointed, etc.  That  said  article  XIV  also  provides 
inter  alia  that  the  competent  local  authorities  shall  at 
once  inform  the  nearest  consular  oflSce  of  the  nation 
to  which  the  deceased  belongs  of  the  circumstances, 
in  order  that  the  necessary  information  may  be  imme- 
diately forwarded  to  the  parties  interested.  That 
under  and  by  virtue  of  the  aforesaid  modus  vivendi 
of  the  favored  nation  clause  and  the  aforesaid  cousu- 
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lar  convention  the  aforesaid  oflBcials  of  the  Russian 
consulate,  or  in  their  absence  their  representative,  has 
the  exclusive  right  to  be  appointed  administrator  of 
the  aforesaid  estate  of  Dan  Valchanoff,  for  the  reason 
that  he  died  in  the  United  States  of  America  leaving 
no  heirs  or  executors  by  him  appointed  in  this  the  said 
United  States  of  America.  That  heretofore  and  pre- 
vious to  the  expiration  of  30  days  from  the  time  of  the 
death  of  the  deceased  one  Francisco vich,  petitioning 
as  a  friend  of  the  deceased,  has  been  appointed  by 
this  court  as  administrator  of  this  estate,  to  which  ap- 
pointment your  petitioner  specifically  and  generally 
objects,  for  the  reason  that  your  petitioner,  as  the  rep- 
resentative of  the  Russian  vice-consul,  has  a  prior  and 
the  exclusive  right  to  receive  letters  of  administra- 
tion by  reason  of  the  facts  aforesaid.  That  the  Rus- 
sian consulate  is  better  qualified  to  care  for  the  inter- 
ests of  its  deceased  nationals,  and  that,  therefore,  in 
addition  to  the  legal  authority  which  the  consular  office 
has  to  name  the  administrator,  it  is  just,  proper,  equi- 
table, and  reasonable  that  the  said  consulate  should 
supervise  the  administration  of  the  estate  of  the  afore- 
said deceased.  Wherefore  your  petitioner  prays  that 
letters  of  administration  heretofore  granted  to  the 
aforesaid  Martin  Franciscovich  may  be  revoked,  an 
nulled,  and  set  aside;  and  your  petitioner  further 
shows  that  he  is  a  fit,  competent  and  proper  person  to 
receive  letters  of  administration  in  the  aforesaid  es- 
tate, and  therefore  prays  that  letters  of  administra- 
tion may  be  issued  to  him  upon  his  subscribing  to^  the 
oath  of  office  as  required  by  law  and  filing  a  good  and 

sufficient  bond  in  the  sum  of  $ ,  which  bond  shall 

be  subject  to  the  approval  of  this  court/' 

Thereupon  after  hearing  argument  of  counsel,  the 
County  Court  removed  plaintiff  and  appointed  defend- 
ant as  administrator,  giving  as  a  reason  therefor: 

**That  the  deceased  Valchanoff  is  a  national  of  the 
imperial  Russian  empire,  and  that  under  the  treaty 
existing  between  the  United  States  of  America  and  the 
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-I  ' 

jiforesaid  imperial  Russian  empire  the  consular  offi- 
cers of  the  latter  nation  are  entitled  to  preference  in 
the  matter  of  naming  the  administrator. '' 

The  plaintiff  thereafter  sued  out  a  writ  of  review 
to  the  Circuit  Court,  where  the  order  of  the  County 
Court  was  reversed,  from  which  ruling  defendant  ap- 
peals. Apfibmbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  James  Walton,  Mr.  George  R.  Alexander  and  Mr. 
Ambrose  Ghermi,  with  an  oral  argument  by  Mr. 
Walton. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  George  C.  Fulton  and  Mr.  Clarence  J.  Curtis,  with 
an  oral  argument  by  Mr.  Fulton. 

Mb.  Justice  McBbidb  delivered  the  opinion  of  the 
court. 

1,  2.  The  petition  of  defendant  for  letters  of  ad- 
ministration makes  no  charge  of  maladministration 
against  plaintiff,  but  is  based  upon  the  assumption 
that  petitioner,  as  a  representative  of  the  Russian  vice- 
consul,  had  a  prior  and  exclusive  right  to  receive  let- 
ters of  administration  upon  the  estate  of  deceased. 
The  County  Court,  proceeding  upon  the  same  theory, 
removed  plaintiff  and  appointed  defendant.  Since  the 
abrogation  of  the  treaty  with  Russia  in  1911,  we  are 
unaware  of  any  arrangement  with  that  power  whereby 
its  subjects  or  consuls  are  entitled  to  invoke  the  most- 
favored  nation  clause  in  their  intercourse  with  the 
United  States.  The  theory  of  defendant,  originally, 
seems  to  have  been  that  a  Bulgarian  subject  is  a 
national  of  Russia ;  that  Russia  has  a  right  under  the 
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most-favored  nation  clause  of  its  treaty  or  convention 
with  the  United  States  to  avail  itself  of  the  treaty  be- 
tween the  United  States  and  Sweden  (37  Stat.  1479), 
which  gave  to  consular  officers  of  that  kingdom  a  prior 
right  in  certain  instances  to  have  themselves,  or  their 
representatives,  appointed  administrators  of  their  de- 
ceased nationals  sojourning  in  the  United  States.  We 
take  judicial  notice  of  the  fact  that  Bulgaria  is  an  in- 
dependent kingdom,  and  that  a  subject  thereof  is  not 
a  national  of  Eussia.  Therefore,  while  it  may  be  true 
that,  as  a  matter  of  comity,  Russian  consular  officers 
have  looked  after  the  welfare  of  Bulgarian  subjects 
in  this  country,  Bulgaria  not  having  any  treaty  with 
or  consular  representative  here,  this  fact  does  not  give 
Bulgaria  any  treaty  or  convention  rights  which  are 
enjoyed  by  Eussia.  In  fact,  any  right  in  that  behalf 
was  expressly  waived  by  counsel  upon  the  argument 
here,  so  that  the  case  stands  upon  the  same  footing 
as  though  defendant  had  made  the  application  upon 
his  own  initiative. 

3.  The  appointment  of  plaintiflf  was  technically  ir- 
regular, because  made  within  30  days  after  the  death 
of  deceased,  within  which  time  the  widow,  heirs  at  law, 
and  creditors  of  the  estate  had  a  prior  right  to  apply. 
Had  any  qualified  member  of  any  of  these  classes  ap- 
plied it  would  have  been  the  duty  of  the  court  to  revoke 
the  appointment  of  plaintiflf  and  appoint  the  party  so 
applying;  but  defendant  did  not  show  any  right  or 
qualification  superior  to  plaintiflf,  and  it  was  an  abuse 
of  the  court's  discretion  to  revoke  one  irregular  ap- 
pointment in  order  to  make  another  equally  irregular. 
As  remarked  by  Justice  Beak,  in  Cusick  v.  Hammer, 
25  Or.  473  (36Pac.  525): 
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'*When  the  regularity  of  an  appointment  already 
made  is  attacked,  and  sought  to  be  revoked  because  is- 
sued to  the  wrong  member  of  a  class  entitled  to  ad- 
minister, the  petitioner  must  affirmatively  show  in  an 
issuable  form  facts  which,  if  true,  give  him  the  prefer- 
ence under  the  law. '  ^ 

The  defendant's  petition  disclosed  the  fact  that  he 
had  no  legal  standing  to  contest  plaintiff's  appoint- 
ment. 

4.  While  outside  of  the  case,  though  suggested  on 
the  argument,  it  may  not  be  improper  to  say  that  it 
appears  that  the  chief  asset  of  the  estate  is  an  unliqui- 
dated claim  for  damages  arising  out  of  the  death  of 
deceased,  as  a  result  of  personal  injuries.  If  these 
injuries  arose  under  circumstances  cognizable  under 
the  provisions  of  the  Employers'  Liability  Act,  the 
administrator  would  have  no  right  to  settle  the  claim 
or  even  to  bring  an  action  upon  it;  that  right  being 
vested  by  law  in  the  widow. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affibmed. 

Mb.  Chief  Justice  Moore,  Mb.  Justice  Burnett  and 
Mb.  Justice  Benson  concur. 


Argued  May  25,  reversed  June  8,  rehearing  denied  July  13,  1915. 

NEER  V.  SALEM. 

(149  Pac.  470.) 

Municipal  Corporations — Public  Improvements — ^Assessment  of  Benefits 
— Refund — Parties  Entitled. 

1.  Plaintiff  sold  land  to  S.,  agreeing  that  if  a  sewer  assessment 
should  be  declared  valid  he  would  pay  it.  The  assessment  was  paid 
by  plaintiff.  The  assessment  on  another  sewer  district  having  been 
declared  invalid,  throwing  the  cost  on  the  whole  city,  and  thus  im- 
posing an  unjust  burden  on  the  property  in  plaintiff's  district,  a  char- 
ter provision  was  adopted  authorizing  the  city  to  pay  the  assessment 
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on  both  districts  and  to  refund  any  special  assessment  paid,  and  pro- 
viding for  repayment  to  all  property  owners  who  had  theretofore  paid 
inch  sums  as  might  have  been  paid  on  account  of  such  special  assess- 
ments levied  against  property  to  which  such  persons  held  the  record 
legal  title  on  a  specified  date  subsequent  to  plaintifTs  conveyance. 
An  ordinance  was  also  adopted  providing  for  the  repayment  to  all 
property  owners  who  had  paid  by  themselves  or  their  grantors  any 
special  assessment.  The  city  refunded  to  S.  the  amount  paid  by 
plaintiff.  Held,  that  plaintiff  was  not  entitled  to  a  refund  of  the 
amount  paid  by  him,  as  the  charter  and  ordinance  confined  the  right 
to  refund  to  those  holding  the  title  on  the  date  specified,  and,  in  view 
of  the  fact  that  S.'s  property  would  be  burdened  with  the  increased 
general  taxation,  this  plan  of  refunding  did  not  seem  to  be  inequitable, 
and  certainly  was  not  so  inequitable  as  to  render  it  obnoxious  to  law. 

Monidpal  Corporations — ^Public  ImproTements — ^Assessment  of  Bene- 
fits—Refund — Parties  Entitled. 
2.     The  changed  method  of  paying  for  the  sewer  did  not  in  itself, 
irrespective  of  the  ordinance,  entitle  plaintiff  to  recover  back  the 
amount  paid  by  him. 

[As  to  meaning  of  "local  improvement"  for  which  special  as- 
sessment may  be  levied,  see  note  in  Ann.  Cas.  1914B,  542.] 

From  Marion :  Pebcy  E.  Kelly,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  McBbidb. 

This  is  an  action  by  James  R.  Neer  against  the  City 
of  Salem  to  recover  the  sum  of  $318.97,  paid  by  plain- 
tiff as  a  sewer  assessment  upon  his  property  in  Salem. 
The  facts  are  as  follows :  In  1911,  a  sewer  assessment 
was  duly  levied  upon  certain  lots  of  plaintiff  in  North 
Salem.  The  general  area  of  the  proposed  improve- 
ment included  a  large  part  of  what  is  known  as  North 
Salem.  Tlie  validity  of  the  assessment  was  contested 
by  plaintiff  and  a  large  number  of  other  citizens,  but 
was  finally  declared  valid  by  this  court.  Before  this 
decision  was  rendered  and  on  July  5,  1911,  plaintiff 
sold  his  property  to  Hattie  P.  Stith  for  the  sum  of 
$3,500,  giving  a  warranty  deed  therefor  and  agreeing 
with  her  that  if  the  assessment  should  be  declared 
valid  he  would  pay  it  so  as  to  give  her  a  clear  title. 
On  April  5,  1912,  and  after  the  assessment  had  been 
declared  valid,  plaintiff  paid  the  assessment  and  took 
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a  receipt  therefor.  Subsequently,  a  large  sewer  as- 
sessment for  the  South  Salem  sewer  district  having 
been  declared  invalid  after  the  improvement  had  been 
completed,  the  cost  of  the  latter  improvement,  amount- 
ing to  about  $180,000,  was  thrown  upon  the  taxpayers 
of  the  whole  city,  whereby  the  property  holders  of  the 
North  Salem  district  were  placed  in  a  situation  where 
they  not  only  had  to  bear  the  whole  expense  of  con- 
structing their  own  sewers,  but  also  of  contributing 
ratably  to  the  construction  of  the  sewer  system  of 
South  Salem.  To  remedy  this  manifest  injustice,  the 
city  passed  by  the  initiative  a  charter  providing  for 
the  issuance  and  sale  of  bonds  to  pay  for  both  improve- 
ments and  for  refunding  sums  already  paid  on  either. 
That  portion  of  the  charter  bearing  upon  this  subject 
is  as  follows : 

*'The  City  of  Salem  shall  have  full  power  and  au- 
thority to  issue  and  sell  its  general  obligation  bonds 
for  meeting  the  cost  and  expense  incident  to  the  lay- 
ing down  and  constructing  of  any  and  all  public  sewers 
and  drains  heretofore  laid  or  constructed  within  or 
without  the  corporate  linlits  of  the  city,  and  for  the 
purpose  of  paying  and  redeeming  any  and  all  bonds, 
warrants,  or  other  evidences  of  indebtedness  hereto- 
fore issued  by  the  city  in  the  construction  of  any  and 
all  public  sewers  or  drains  heretofore  laid,  built,  or 
constructed  and  for  the  payment  or  refund  of  any  and 
all  public  sewer  or  drainage  bonds  or  warrants  now 
outstanding  against  said  city,  and  for  the  payment  and 
refunding  of  any  special  assessment  levied  and  paid 
by  any  person,  firm,  association,  or  corporation  on 
account  of  the  laying  and  construction  of  any  such 
public  sewers  or  drains.  *  *  The  common  council  shall 
repay  out  of  the  funds  derived  from  the  sale  of  said 
bonds  to  all  property  owners  who  have  heretofore  paid 
into  the  city  treasury  by  themselves  or  their  grantors, 
such  sum  or  sums  as  may  have  been  from  time  to  time 
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paid  by  themselves  or  their  grantors,  together  with 
interest,  thereon  at  6  per  cent  per  annum  from  the 
date  of  payment  as  entered  in  the  docket  of  city  liens 
to  the  date  of  sale  of  said  bonds,  on  account  of  the  spe- 
cial assessments  levied  against  any  property  to  which 
said  person  held  the  record  legal  title  on  December  2, 
1912,  the  date  of  the  adoption  of  Section  52  under  the 
initiative  laws.  The  remainder  of  such  funds  shall  be 
applied  to  the  payment  and  redemption  of  any  bonds, 
warrants,  notes,  or  other  evidences  of  indebtedness 
outstanding  against  the  City  of  Salem  on  account  of 
the  construction  of  any  of  the  sewers  and  drains  men- 
tioned in  subdivision  or  paragraph  c  of  this  section. '  ^ 

There  was  also  passed  at  the  same  time  an  ordi- 
nance, Section  4  of  which  is  as  follows : 

"Out  of  the  moneys  derived  from  the  sale  of  said 
bonds,  there  shall  be  repaid  to  all  property  owners 
entitled  thereto,  who  have  heretofore  paid  into  the  city 
treasury,  by  themselves  or  their  grantors,  such  sum  or 
sums  as  may  have  been  from  time  to  time  paid  by 
them  or  their  grantors  on  account  of  special  assess- 
ments levied  for  the  construction  of  any  of  said  sewers 
or  drains,  together  with  interest  thereon,  at  six  (6) 
per  centum  per  annum  from  the  date  of  payment  as 
entered  in  the  docket  of  city  liens  to  the  date  of  sale 
of  the  bonds  provided  for  under  Section  52  of  the  char- 
ter, as  amended  at  this  election,  and  this  ordinance. ' ' 

On  December  30,  1913,  Hattie  P.  Stith,  the  grantee 
of  plaintiff,  applied  to  have  the  amount  paid  by  plain- 
tiff refunded  to  her.  Her  application  complied  tech- 
nically with  every  requirement  of  the  charter  and  ordi- 
nance, and  the  money  was  paid  to  her.  Plaintiff, 
claiming  that  he  was  the  person  entitled  to  the  refund, 
brought  this  action  against  the  city,  and  upon  trial  in 
the  court  below  received  judgment,  from  which  de- 
fendant appeals.  Bevebsed. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  William  H.  Trindle,  City  Attorney,  Mr.  Harold 
D.  Roberts  and  Mr.  Rollin  K.  Page,  with  oral  argu- 
ments by  Mr.  Trindle  and  Mr.  Roberts. 

For  respondent  tliere  was  a  brief  over  the  name  of 
Messrs.  McNary,  Smith  <&  Shields,  with  an  oral  argu- 
ment by  Mr.  Roy  F.  Shields. 

Mb.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

1.  The  refunding  provisions  of  the  charter  and 
ordinance  do  not  include  plaintiff.  They  expressly 
confine  the  right  to  receive  the  refund  to  persons  hold- 
ing *Hhe  record  legal  title  on  December  2,  1912,''  at 
which  date,  and  for  a  long  time  previous  thereto,  the 
record  legal  title  was  in  plaintiff's  grantee,  Hattie  P. 
Stith.  With  the  equity  of  this  plan  of  refunding  we 
have  nothing  to  do,  although  as  a  general  rule  it  would 
seem  to  be  as  fair  as  any  that  could  be  devised.  The 
sewer  assessments  were  not  a  personal  charge  against 
the  property  owners,  but  against  the  lots  affected  by  it 
when  the  change  was  made,  so  that  instead  of  each  lot 
being  liable  for  its  proportionate  share  of  the  $180,000, 
or  thereabouts,  which  was  the  cost  of  the  improvement, 
each  lot  was  subjected  to  its  proportionate  share  of  tax- 
ation to  pay  the  interest  and  finally  the  principal  of  the 
$480,000  bond  issue  provided  to  pay  for  all  street  im- 
provements in  the  city.  We  have  no  means  of  de- 
termining whether  or  not  the  property  is  less  burdened 
by  the  latter  method  than  the  former,  as  that  involves 
speculation  as  to  the  amount  of  taxable  property  in 
the  city  other  than  land,  the  future  growth  of  the 
municipality,  and  other  factors  in  the  problem  not 
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before  us.  The  idea  of  the  framers  of  the  charter 
probably  was  that,  as  the  land  would  doubtless  have  to 
bear  a  great  portion  of  the  burden  of  taxation  under 
t^ie  bonding  scheme,  it  would  be  more  equitable  to 
return  the  amounts  already  paid  in  to  the  then  owners 
of  the  land,  than  to  others  who  had  disposed  of  their 
landed  interests.  That  the  plan  will  work  out  exact 
justice  in  every  instance  is  not  to  be  expected,  but  that 
it  will  as  nearly  approximate  justice  as  any  other  that 
could  have  been  devised  is  very  probable. 

Let  us  adopt  plaintiff's  view  and  apply  it  to  Mrs. 
Stith's  situation.  She  bought  this  property  with  an 
assessment  upon  it,  the  validity  of  which  was  in  con- 
troversy. Plaintiff  was  so  confident  the  assessment 
would  be  declared  invalid  that  he  was  willing  to  take 
$3,600  and  assume  the  risk  of  paying  it.  He  got  his 
price,  lost  the  suit,  and  paid  the  assessment.  Now,  if 
the  money  so  paid  is  refunded  to  him,  Mrs.  Stith's 
property  must  respond  in  increased  general  taxation 
every  year  until  the  bonds  which  take  the  place  of  the 
original  assessment,  together  with  their  annual  in- 
terest, are  discharged.  It  will  therefore  be  seen  that 
there  is  nothing  so  inequitable  about  the  method  de- 
vised by  the  city  as  to  render  it  obnoxious  to  law. 
Authorities  have  been  cited  to  the  effect  that  a  right 
to  a  refund  does  not  run  with  the  land  and  will  not 
pass  with  a  conveyance  thereof.  Borton  v.  City  of 
Portland,  62  Or.  544  (125  Pac.  847),  Smith  v.  City  of 
Minneapolis,  95  Minn.  431  (104  N.  W.  227),  and 
Bernays  v.  Wurmh,  4  Mo.  App.  231,  are  cases  relied 
upon ;  but  an  examination  shows  that  the  holding  was 
made  by  reason  of  the  wording  of  the  ordinances  under 
which  the  cases  arose.  Thus  in  Bcrton  v.  City  of  Port- 
land the  ordinance  provided  for  a  refund  to  ''persons 
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who  have  paid  the  assessments/'  In  Smith  v.  City  of 
Minneapolis  the  city  ordered  an  improvement  and  col- 
lected from  plaintiff's  grantor  an  assessment  against 
his  lot  to  pay  for  it.  Subsequent  to  the  purchase  by 
Smith  of  the  lot  so  assessed,  the  improvement  was 
abandoned  and  the  amount  of  the  assessment  refunded 
to  plaintiff's  grantor.  Whereupon  Smith  sued  the 
city  to  recover  the  amount  of  the  assessment.  It  was 
held  that  as  he  had  not  paid  the  money,  and  no  im- 
provement had  been  made,  he  was  not  entitled  to  re- 
cover, and  that  the  right  to  recover  the  refund  did  not 
run  with  the  land.  In  Bernays  v.  Wurmb  the  refund 
was  authorized  to  be  paid  to  *'the  persons  who  had 
paid  the  taxes, "  and  it  was  held  that  a  grantee  who  pur- 
chased subsequent  to  the  payment  by  his  grantor  was 
not  entitled  to  the  refund.  It  will  be  seen  from  the 
foregoing  cases  that  the  assertion  by  the  courts  that 
the  right  to  the  money  refunded  does  not  follow  the 
title,  but  belongs  to  the  person  who  paid  the  taxes,  is 
not  a  statement  of  a  general  principle  of  law,  but 
is  based  upon  the  express  or  implied  terms  of  the 
particular  statute  or  ordinance  there  being  considered. 
2.  Counsel  for  plaintiff  also  contend  that  plaintiff 
is  entitled  to  recover  back  the  amount  of  the  assess- 
ment irrespective  of  the  ordinance,  because  the  method 
of  paying  for  the  improvement  has  been  changed ;  but 
no  case  has  been  cited,  and  we  believe  none  exists, 
where  this  doctrine  has  been  sanctioned  by  any  court. 
The  cases  cited  to  sustain  this  contention  are :  Biker  v. 
Mayor  of  Jersey  City,  38  N.  J.  Law,  225  (20  Am.  Rep. 
386);  City  v.  HUl,  39  N.  J.  Law,  555;  McConville  v. 
St.  Paul,  75  Minn.  383  (77  N.  W.  993,  74  Am.  St  Rep. 
508,  43  L.  R.  A.  584) ;  and  Sam.  Antonio  v.  Walker  (Tex. 
Civ.  App.),  56  S.  W.  952.    The  two  New  Jersey  cases 
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are  to  the  effect  that,  where  assessments  have  been 
voluntarily  paid  upon  a  levy  afterward  declared  in- 
valid by  the  courts,  the  money  so  paid  may  be  recov- 
ered back.    The  Minnesota  case  holds: 

**  Where  a  municipal  corporation  has,  after  the  com- 
mencement of  a  street  improvement  and  after  the 
collection  of  a  special  assessment  therefor,  wholly 
abandoned  such  improvement,  a  person,  whose  prop- 
erty has  not  been  benefited  in  any  manner  by  the  work 
already  done,  and  who  has,  by  judicial  proceedings, 
been  compelled  to  pay  the  full  amount  of  his  assess- 
ment, is  entitled  to  recover  from  the  city  the  amount 
paid  by  him,  with  interest,  as  upon  a  failure  of  con- 
sideration.'* 

This  case  appears  to  state  clearly  the  conditions  of 
a  recovery. 

The  case  at  bar  may  be  distinguished  in  this:  (1) 
The  assessment  here  was  finally  declared  legal  by  the 
highest  tribunal,  whereas  in  the  case  cited  the  assess- 
ment proceedings  were  by  stipulation  of  the  parties 
declared  null  and  void.  (2)  In  the  case  at  bar  the 
improvement  had  been  completed  and  the  plaintiff's 
property  had  received  the  benefit  of  it  before  he  sold 
to  Mrs.  Stith,  while  in  the  case  cited  the  improvement 
had  not  been  completed  and  plaintiff's  property  had 
received  no  benefit ;  and,  benefit  to  the  property  being 
the  consideration,  such  consideration  failed. 

While  there  is  testimony  that  nothing  was  added  to 
the  purchase  price  on  account  of  the  assessment,  the 
same  witness  also  testifies  that  there  was  am  agreement 
at  the  time  of  the  purchase  that  if  it  was  adjudged  legal 
plaintiff  should  pay  it,  so  that  the  lien  was  considered 
and  entered  into  the  contract  of  purchase ;  and  it  would 
seem  highly  improbable  that  Mrs.  Stith  would  have 
taken  the  property  at  the  price  she  paid  with  a  stipula- 
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tion  that  she  should  pay  the  assessment  if  it  should  be 
adjudged  legal.  There  would  be  little  justice  or  equity 
in  compelling  her  to  pay  it  indirectly  by  increased 
taxation  on  her  property  merely  because  the  city  had 
changed  the  method  of  paying  for  the  improvement. 

Considering  the  whole  case  made  by  plaintiff,  we 
conclude  that  he  has  shown  no  right  to  recover  either 
under  the  charter  and  ordinance  or  otherwise ;  and  the 
judgment  is  reversed,  and  the  cause  remanded,  with 
directions  to  enter  judgment  for  defendant. 

Bevebsed.    Bbheabino  Denied. 

Mb.  Chief  Justice  Moore  and  Mr.  Justice  Burnett 
took  no  part  in  the  consideration  of  this  case. 


Behearing  granted  November  14,  1914,  reargued  February  15,  former 

opinion  sustained  July  13,  1915. 

(See  72  Or.  330.) 

MATLOCK  V.  MATLOCK 

(150  Pac.  261.) 

From  Lane :  Lawrence  T.  Harris,  Judge. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  J.  M.  Pipes,  Mr.  Lark  Bilyeu  and  Messrs.  Woodcock 
d  Smith,  with  oral  arguments  by  Mr.  Pipes  and  Mr. 
Bilyeu. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  W.  H.  Wilson  and  Messrs.  Thompson  <&  Hardy, 
with  oral  arguments  by  Mr.  Wilson  and  Mr.  C.  A. 
Hardy. 
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Department  1.    Opinion  Pbb  Cubiam. 

A  rehearing  of  this  cause  was  granted,  but  upon  a 
reconsideration  of  the  question  involved  we  conclude 
the  former  opinion  should  be  adhered  to ;  and  it  is  so 
ordered.  Fobmee  Opinion  Sustained. 

Mb.  Justice  Habbis  took  no  part  in  the  consideration 
of  this  cause. 


Argued  June  6,  affirmed  July  13,  1915. 

HARVEY  V.  COBBETT.* 

(150  Pac.  263.) 

Master  and  Servant — Safety  Devices — Statutory  Beqoirements. 

1.  Substitutes  for  safety  appliances  not  within  the  substantial  spe- 
eification  of  the  Employers*  Liability  Act  (Laws  1911,  p.  16)  do  not 
take  the  place  of  devices  specifically  named,  and  devices  or  things 
required  by  a  city  ordinance  will  not  serve  as  a  substitute  for  those 
required  by  the  act. 

liiaster  and  Servant — Safety  Appliances — Statntory  Beqnlrements. 

2.  Where  it  did  not  appear  that  "tie-in"  ropes  used  to  keep  a  stag- 
ing from  swaying  could  not  be  so  arranged  as  not  to  injure  the  wood- 
work of  the  building,  the  fact  that  such  woodwork  is  injured  does  not 
excuse  noncompliance  with  the  statute  requiring  such  "tie-in"  ropes. 

Master  and  Servant — Independent  Contractors — ^Wbo  are. 

3.  Where  a  contract  provided  that  a  construction  company  should 
be  paid  a  commission  as  the  owner's  agent  in  constructing  a  building 
according  to  plans  and  specifications,  that  the  principal  should  pay 
for  all  material,  but  the  agent  might  contract  in  the  name  of  the 
principal  for  labor  and  material,  such  contracts  to  be  submitted  to  the 
principal  for  approval,  and  that  the  owners  had  a  right  to  employ  a 
person  to  inspect  any  work  or  materials  in  the  manner  of  construction, 
the  construction  company  employed  was  not  an  independent  con- 
tractor. 

[As  to  duty  and  liability  of  person  furnishing  appliances  for 
use  by  servant  of  another  for  injury  to  such  servant,  see  note  in 
Ann.  Gas.  1913C,  754.] 


*A8  to  who  are  independent  contractors^  see  notes  in  65  L.  B.  A. 
445;  17  la.  B.  A.  (N.  S.)  371.  Bkfobteb. 
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Master  and  Servant — ^'^dependent  Contractoxa*'— Wlio  axe. 

4.  Under  Employers'  Liability  Act  (Laws  1911,  p.  17),  Section  2, 
providing  that  the  manager,  superintendent  or  foreman,  or  other  per- 
son in  charge  of  the  construction  shall  be  held  to  be  the  agent  of 
the  employer  in  all  suits  for  damages  by  an  employee,  where  a  contract 
for  the  construction  of  a  building  provided  that  the  work  should  be 
overseen  by  a  firm  of  architects,  such  architects  were  not  independent 
contractors. 

Master  and  Sexrant — Safety  Appliances — Statutory  Beqolrements. 

5.  The  Employers'  Liability  Act  provides  that,  when  any  staging 
is  used  in  the  construction  of  a  building  at  a  certain  height,  it  must 
be  fastened  with  lash  ropes  to  keep  it  from  swaying,  and  the  scaffold 
must  also  be  provided  with  a  guard-rail.  While  plaintiff  was  engaged 
at  work  upon  a  scaffold,  the  supporting  ropes  slipped,  and  he  fell  to 
the  ground  and  was  injured.  The  lash  ropes  which  had  previously 
been  used  were  ordered  taken  off  by  defendant's  superintendent.  Held 
that,  the  furnishing  of  tie  ropes  being  a  nondelegable  duty,  defendants 
were  liable. 

Master  and  Servant — ^Assumption  of  Bisk— Employers'  Id&bility  Act. 

6.  Assumption  of  risk  constitutes  no  defense  under  the  Employers' 
Liability  Act. 

From  Multnomah :  Henby  McGinn,  Judge. 

Department  2.    Statement  by  Mr.  Justice  Eakin. 

This  is  an  action  by  J.  A.  Harvey  against  Henry 
Ladd  Corbett,  Elliott  R.  Corbett  and  Hamilton  F.  Cor- 
bett,  William  B.  Patterson,  Albert  E.  Doyle  and  J. 
George  Beach,  partners  as  Patterson,  Doyle  &  Beach, 
and  John  Doe  Frenell,  to  recover  damages  for  per- 
sonal injuries  received  on  May  18,  1912,  while  work- 
ing on  the  Lipman-Wolfe  ten-story  building  in  Port- 
land, Oregon.  The  Corbetts  were  the  owners  of  the 
building,  and  the  Hurley-Mason  Company,  a  corpora- 
tion, was  constructing  it.  At  the  time  of  the  accident 
the  skeleton  work  on  the  structure  had  been  completed, 
and  the  constructors  were  in  the  act  of  washing  oflf  the 
outside  and  cleaning  the  premises  by  '*  washing  down 
and  pointing  up,**  the  latter  being  done  by  inserting 
into  the  seams  a  soft  material  sometimes  called  putty. 
In  placing  the  terra-cotta  and  constructing  the  build- 
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ing  the  face  of  it  became  tarnished  and  soiled.  The 
plaintiff  had  worked  thereon  for  some  five  months  lay- 
ing terra-cotta,  and  for  two  weeks  prior  to  the  accident 
had  worked  at  washing  down  and  pointing  up  the  face 
of  the  building.  This  work  was  being  done  on  a  scaf- 
fold about  20  feet  long  which  was  hung  from  the 
top  of  the  structure  and  swung  by  means  of  a  block 
and  tackle  fastened  at  each  end.  The  ends  of  the 
ropes  used  were  woven  through  two  holes  in  the  bot- 
tom of  the  staging,  which,  when  near  the  top  of  the 
building,  the  weight  of  the  long  ropes  would  hold  with- 
out other  fastening.  Two  men,  the  plaintiff  and  a 
fellow-workman,  got  on  the  staging  after  it  was  put  in 
place  and  began  to  perform  the  work  stated  as  the 
scaffold  was  lowered.  In  doing  this  the  employees 
had  a  trowel,  two  buckets  of  water,  two  of  acid,  and 
one  of  putty  on  the  scaffolding,  each  holding  about  five 
gallons.  The  plaintiff  was  an  experienced  bricklayer, 
and  had  done  this  kind  of  work  for  some  fifteen  years. 
He  and  his  coworker  had  started  from  the  top  of  the 
building,  and  on  the  day  of  the  accident  had  reached 
the  bottom  of  the  fifth  floor.  It  appears  that  on  the 
previous  evening  when  they  quit  work  they  fastened 
the  rope  at  the  end  of  the  scaffold.  On  the  next  morn- 
ing after  they  had  worked  about  30  minutes  plaintiff's 
fellow-worker,  one  Tower,  stated  that  he  was  ready  to 
lower  down,  and  asked  Harvey  if  he  were  ready,  to 
which  plaintiff  replied  that  he  had  one  more  block  to 
finish  and  for  him  to  wait  a  minute.  Just  as  Harvey 
in  his  work  pushed  against  the  building,  his  fellow- 
workman  having  perhaps  lowered  his  own  end  of  the 
staging  about  8  inches,  the  scaffolding  swung  out 
from  the  structure,  the  rope  slipped,  plaintiff's  end 
of  the  staging  dropped  to  an  angle  of  about  45  de- 
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grees,  and  he  fell  to  the  covering  about  8  feet  above 
the  sidewalk  and  was  injured.  The  plaintiff  alleges 
that  the  scaffolding  was  extremely  heavy,  and  on  ac- 
count of  such  extra  weight  more  dangerous  than  an 
ordinary  one  of  the  same  size;  that  defendant  failed 
and  neglected  to  provide  any  fastening  to  keep  the 
staging  from  swaying,  and  that  thereby  it  was  so 
swung  that  plaintiff  and  his  coworker  attached  to  it 
certain  lash  or  * '  tying-in ' '  ropes  by  which  the  scaffold- 
ing was  tied  against  the  side  of  the  building  so  that  it 
could  not  swing  out;  that  these  ropes  were  tied  to 
certain  water  or  steam  pipes  in  the  interior,  and  while 
the  staging  was  so  securely  fastened  the  defendants 
Patterson,  Doyle  &  Beach,  through  the  defendant 
Frenell,  commanded  and  directed  plaintiff  and  his  co- 
worker to  loosen  and  remove  the  ropes  and  prevented 
them  from  using  the  same ;  that  thereby  the  swinging 
scaffold  was  left  without  any  lash  ropes,  and  plaintiff 
was  compelled  to  use  the  same  when  not  rendered 
stable,  not  secured  from  swaying,  and  not  provided 
with  a  sufficient  safety  rail  or  other  device  so  as  to 
prevent  any  person  from  falling  therefrom;  that  such 
precautions  could  have  been  taken  without  interfering 
with  the  efficiency  of  the  scaffolding  or  the  discharge 
of  the  duties  of  the  employees ;  that  the  scaffold  was 
defective,  insufficient  and  in  a  dangerous  condition. 
The  answer  of  the  Corbetts  asserts,  in  effect,  that  at 
the  time  of  the  injury  plaintiff  was  solely  in  the  employ 
of  the  Hurley-Mason  Company,  the  contractor;  that 
there  was  no  privity  of  contract  between  the  owners 
and  plaintiff,  and  that  the  company  had  no  control 
over  him  and  had  nothing  to  do  with  the  scaffolding; 
that  the  injury  was  caused  wholly  by  plaintiff  *s  own 
carelessness  in  not  keeping  the  ropes  in  a  proper  posi- 
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tion;  that  on  August  6,  1912,  plaintiflf  brought  an  ac- 
tion in  the  Circuit  Court  against  Hurley-Mason  Com- 
pany for  damages  for  said  injuries,  which  proceeding 
was  removed  to  the  federal  court,  where  the  cause  was 
tried,  a  verdict  directed,  and  a  judgment  rendered  in 
favor  of  the  defendant  Hurley-Mason  Company;  that 
the  scaffolding  in  question  was  constructed  according 
to  an  ordinance  of  the  City  of  Portland.  The  answer 
of  the  other  defendants  is  of  much  the  same  general 
tenor.  There  was  a  verdict  and  judgment  for  plain- 
tiff.   Defendants,  except  Frenell,  appealed. 

Affirmed. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Senn,  EkwcUl  <&  Recken,  with  an  oral  argu- 
ment by  Mr.  Frank  S.  Senn. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Littlefield  S  Smith,  with  an  oral  argument  by 
Mr.  Isham  N.  Smith. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  action  is  brought  under  the  Employers'  Lia- 
bility Act.  As  we  understand  the  law,  the  guard-rail, 
which  it  is  alleged  the  defendant  failed  to  furnish,  is 
required  for  protection  generally  and  in  case  of  a  mis- 
step or  accident.  It  is  unnecessary  to  conjecture  as  to 
how  many  times  or  under  what  circumstances  the  same 
would  have  been  of  service.  The  jury  may  have  rea- 
sonably believed  from  the  evidence  that,  if  there  had 
been  a  hand-rail  available  when  plaintiff  put  up  his 
hands  and  found  nothing  but  a  smooth  wall,  that  he 
would  have  caught  hold  of  it,  saved  himself  from  a  fall, 
and  prevented  the  injury.  There  was  testimony  to 
support  such  a  belief.    The  statute  also  requires  stag- 
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ing  when  more  than  20  feet  from  the  ground  or 
floor  to  ''be  secured  from  swaying.'*  It  is  shown  by 
the  evidence  that  in  the  use  of  a  movable  scaffolding 
like  the  one  employed  at  the  time  of  the  accident  it  is 
customary  to  fasten  the  same  to  a  building  by  **tying- 
in''  ropes  or  wire.  The  act  makes  a  definite  command, 
both  in  regard  to  securing  the  scaffold  from  swinging 
and  providing  an  efficient  safety-rail.  Therefore  the 
failure  to  observe  the  mandate  of  the  law  on  the  part 
of  the  owners,  contractors  or  subcontractors,  and 
other  persons  having  charge  of,  or  responsible  for,  the 
work,  renders  the  persons  responsible  therefor  liable 
for  any  injury  caused  by  such  neglect.  The  primary 
purpose  of  staying  such  a  ''boat,'*  as  it  is  called  by 
the  employees,  is  to  prevent  its  swaying.  The  man- 
ifest increase  in  the  danger  that  might  be  caused  by  a 
staging  swaying,  whether  tending  to  precipitate  a  fall 
or  rendering  the  fastenings  of  the  structure  insecure 
by  wearing  or  becoming  displaced,  is  not  specified  in 
the  act  and  need  not  be  detailed.  Suffice  it  to  say  that 
the  requirements  of  the  statute  should  be  obeyed. 

1.  Substitutes  not  coming  within  the  substantial 
specifications  of  the  law  do  not  take  the  place  of  de- 
vices specifically  named  in  the  act,  nor  excuse  a  non- 
compliance therewith:  McClaugherty  v.  Rogue  River 
Elec.  Co.,  73  Or.  135  (140  Pac.  64).  The  jury  evidently 
concluded  that  one  or  both  of  the  devices  called  for  in 
the  statute  would  have  prevented  the  catastrophe,  and 
that  the  want  thereof  was  the  proximate  cause  of  the 
injury.  The  evidence  warrants  such  a  conclusion.  It 
is  appropriate  for  the  city  to  ordain  for  the  safety  of 
workmen,  and  any  rule  so  made  not  in  conflict  with  the 
state  law  should  be  heeded  {Kalich  v.  Knapp,  73  Or. 
558  (142  Pac.  594) ;  but  certain  devices  or  things  re- 


July,  1915.]  Habvey  v.  Corbbtt.  57 


quired  by  the  city  ordinance  would  not  serve  as  a  sub- 
stitute for  those  which  are  distinctly  directed  to  be 
provided  by  the  act.  There  was  therefore  no  error  in 
the  holding  of  the  trial  court  that  the  statute  controls. 

Counsel  for  defendant  requested  the  court  to 
charge  the  jury  as  follows  : 

''I  instruct  you,  if  the  scaffold  upon  which  the  plain- 
tiff was  working  was  constructed  in  accordance  with 
an  ordinance  of  the  City  of  Portland  which  was  in  full 
force  and  eifect  at  the  time  the  plaintiff  received  his  in- 
jury, there  was  no  negligence  in  so  constructing  said 
scaffold. '* 

This  requested  instruction,  in  effect,  would  inform 
the  jury  that,  if  the  ordinance  was  complied  with,  the 
lack  of  a  safety  rail  or  fastening  to  prevent  the  scaf- 
folding from  swaying  would  not  be  material.  Such  is 
not  the  statutory  mandate.  This  is  not  purely  a 
local  matter  for  the  city  to  legislate  upon  under  the 
Constitution.  It  is,  however,  a  proper  subject  for 
the  exercise  of  the  police  power  of  the  state  by  the 
lawmakers.  The  statute  says  that  such  a  structure, 
when  at  a  certain  height,  shall  be  '*  provided  with  a 
strong  and  eflScient  safety  rail  or  other  contrivance  so 
as  to  prevent  any  person  from  falling  therefrom. '*  It 
does  not  direct  that  one  side  or  one  end  or  any  special 
part  of  the  staging  should  be  so  guarded,  but  that  there 
should  be  some  contrivance  *'so  as  to  prevent,''  etc. 
As  to  where  the  safety  rail  should  be  placed  must 
necessarily  depend  upon  the  circumstances  or  condi- 
tions. When  a  staging  is  fastened  to  the  side  of  a 
building,  it  is  obvious  that  the  structure  would  serve 
as  such  guard  upon  one  side.  The  law  does  not  seem 
to  contemplate  that  the  building  would  answer  for  that 
purpose  under  all  conditions. 
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2.  It  is  the  position  of  defendant  that  the  tie-in  rope 
Trhich  fastened  the  staging  damaged  the  woodwork  on 
the  inside  of  the  building,  and  that  it  was  therefore 
proper  for  the  architect  to  discontinue  such  process. 
It  does  not  appear  but  that  some  precaution  could  have 
been  practicably  taken  by  tying  the  rope  so  as  to  pre- 
vent any  injury  to  the  building,  and  such  circumstances 
do  not  render  a  compliance  with  the  statute  unneces- 
sary. 

3.  We  come  next  to  the  very  important  investiga- 
tion as  to  the  liability  of  the  Corbetts.  It  is  the  con- 
tention of  the  defendants  that  the  Hurley-Mason  Com- 
pany was  an  independent  contractor,  and  that  it,  and 
not  the  owners,  was  responsible  for  the  details  of  the 
work  and  had  full  control  of  the  employees.  We  have 
only  to  apply  the  plain  provisions  of  the  statute.  The 
language  of  the  text- writers  and  courts  in  other  cases 
is  helpful.  The  pertinent  inquiries  are :  Who  had  the 
right  to  control  the  servants!  Was  Hurley-Mason 
Company  acting  merely  by  the  authority  of  the  owners! 
Or,  in  the  language  of  the  statute,  who  was  the  real 
employer  of  the  plaintiff  at  the  time  of  the  injury! 
We  considered  a  similar  question  in  Dalrymple  v. 
Covey  Motor  Car  Compa/ny,  66  Or.  533  (135  Pac.  91, 
48  L.  E.  A.  (N.  S.)  424). 

Under  the  contract  between  the  Corbetts  and  the 
Hurley-Mason  Company,  which  is  in  evidence,  it  ap- 
pears, in  substance,  that  the  owners  contemplated  the 
erection  of  a  building  at  an  estimated  cost  of  $600,000, 
and  that  the  Hurley-Mason  Company  was  employed, 
with  its  plant  or  equipment,  by  the  Corbetts  for  the 
full  compensation  of  $20,000  as  commission,  as  their 
agent  to  construct  the  building  according  to  the  plans 
and  specifications.  In  the  contract  it  was  provided, 
among  other  things,  that : 


July,  1915.]  Harvey  v.  Corbett.  59 

**The  principal  shall  pay  for  all  material  used  and 
all  labor  performed  in  the  construction  of  the  building, 
•  •  but  the  agent  shall  have  the  right  to  enter  into 
contracts  for  and  on  behalf  of  the  principal  and  in  its 
name  for  the  purchase  of  all  necessary  material  and 
the  hiring  of  necessary  labor/' 

All  contracts,  except  as  to  minor  matters,  were  to  be 
submitted  to  the  principal  for  approval.  Hurley- 
Mason  Company  is  distinctly  referred  to  as  the  agent 
of  the  owners.  If  the  cost  of  the  building  proved  to 
be  above  the  estimate,  it  did  not  aif  ect  the  commission, 
and  if  it  was  built  for  less  all  rebates  and  discounts 
obtained  by  Hurley-Mason  Company  inured  to  the 
benefit  of  the  owners.  They  had  the  right  to  employ  a 
person  for  the  inspection  of  any  work  or  materials 
and  the  manner  of  conducting  the  business  relative  to 
the  construction.  The  authority  of  the  owners,  acting 
through  their  chosen  supervisor,  was  paramount  to 
that  of  Hurley-Mason  Company.  This  authority  the 
owners  exercised  when  their  servant  ordered  the  fast- 
ening of  the  scaffolding  taken  away  from  the  building. 
The  Hurley-Mason  Company,  as  designated  in  the  con- 
tract, was,  in  fact,  the  agent  of  the  owners  in  the  work 
of  construction.  Its  authority,  it  is  true,  was  great, 
but  it  was  all  derived  from  the  Corbetts.  The  com- 
pany was  employed  to  construct  the  building  as  such 
agent,  and  was  to  be  paid  for  its  skill,  judgment  and 
experience.  It  was  not  an  independent  contractor.  It 
would  not  change  the  effect  of  the  contract  if  it  were 
to  be  paid  a  salary  by  the  month  or  year,  instead  of  a 
conunission. 

In  1  Labatt's  Master  and  Servant,  page  126,  the 
author  states: 

'*A  provision  in  an  agreement  which  confers  upon 
the  superior  employer  the  right  of  controlling  the  con- 
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tractor  himself  in  respect  to  the  details  of  the  work 
must  necessarily  imply  that  he  is  to  retain  the  right 
of  controlling  to  the  same  extent  the  servants,  who  are 
the  instruments  through  which  the  contractor  per- 
forms the  work ;  otherwise  such  a  provision  would  be 
meaningless  and  ineifectual.*' 

See,  also,  Atlantic  Transport  Co.  v.  Coneys,  82  Fed. 
177  (28  C.  C.  A.  388). 

In  Oregon  Fisheries  Co.  v.  Elmore  Packing  Co.,  69 
Or.  340  (138  Pac.  862),  this  court  quotes  from  26  Cyc. 
966,  as  follows : 

*'The  relation  of  master  and  servant  exists  when- 
ever the  employer  retains  the  right  to  direct  the  man- 
ner in  which  the  business  shall  be  done,  as  well  as  the 
result  to  be  accomplished ;  or,  in  other  words,  not  only 
what  shall  be  done,  but  how  it  shall  be  done.'* 

See,  also,  Swackhamer  v.  Johnson,  39  Or.  383,  387 
(65  Pac.  91,  54  L.  R.  A.  625) ;  Giaconi  v.  City  of  As- 
toria, 60  Or.  36  (113  Pac.  855,  118  Pac.  180) ;  Ackles 
V.  Pac.  Bridge  Co.,  66  Or.  110  (133  Pac.  781) ;  Lawtonv. 
Morgan,  Fliedner  S  Boyce,  66  Or.  292  (131  Pac.  314, 
134  Pac.  1037) ;  Tamm  v.  Sauset,  67  Or.  292  (135  Pac. 
868) ;  Winniford  v.  MacLeod,  68  Or.  301  (136  Pac.  25) ; 
Lintner  v.  Wiles,  70  Or.  350  (141  Pac.  871) ;  Fisher  v. 
Portland  By.,  L.  &  P.  Co.,  74  Or.  229  (143  Pac.  993) ; 
Bihert  v.  Giebisch,  74  Or.  64  (144  Pac.  1184) ;  Cockran 
V.  Bice,  26  S.  D.  393  (128  N.  W.  583,  Ann.  Gas.  1913B, 
574) ;  Hoag  v.  Oregon-Wash.  Corp.,  75  On  588  (147 
Pac.  756,  760). 

4.  5.  There  was  evidence  in  the  case  at  bar  from 
which  the  jury  might  reasonably  find,  and  it  appears 
that  they  did  find,  that  Harvey  was  injured  by  reason 
of  the  interference  with  the  manner  of  using  the  in- 
strumentality which  the  Hurley-Mason  Company  sup- 
plied, necessary  for  preventing  the  staging  from  sway- 


July,  1915.]  Haevey  v.  Corbbtt.  61 

ing.  The  furnishing  of  this  device  was  a  nondelegable 
duty  of  the  master.  The  order  to  take  away  the  lash 
ropes  was  given  by  Frenell,  the  personal  represen- 
tative of  Patterson,  Doyle  &  Beach,  architects,  the 
servants  of  the  Corbetts.  They  were  not  independent 
contractors. 
Section  2  of  the  act  declares : 

*'The  manager,  superintendent,  foreman  or  other 
person  in  charge  or  control  of  the  construction  or 
works  or  operation,  or  any  part  thereof,  shall  be  held 
to  be  the  agent  of  the  employer  in  all  suits  for  damages 
for  death  or  injury  suffered  by  an  employee.  *  * 

This  section  is  applicable  to  the  Corbetts.  This 
phase  of  the  case  has  been  heretofore  fully  discussed. 
In  Lawton  v.  Morgan,  Fliedner  S  Boyce,  66  Or.  292 
(131  Pac.  314,  134  Pac.  1037),  on  petition  for  rehear- 
ing, Mr.  Chief  Justice  McBride,  in  a  terse  discussion 
of  the  law,  at  page  300  of  66  Or.,  at  page  1037  of  134 
Pac,  uses  the  following  language : 

**The  plain  intent  of  the  law  is  to  give  the  injured 
employee  a  remedy  against  his  employer.'' 

Again  on  the  same  page  it  is  stated : 

**Now,  plaintiff  was  not  employed  by  defendants; 
neither  had  they  any  authority  over  him;  and  we 
would  be  compelled  to  read  something  into  the  law  that 
is  not  written  there  to  hold  them  liable. ' ' 

The  first  part  of  the  above  quotation  is  particularly 
applicable  to  the  Corbetts,  and  the  last  to  the  Hurley- 
Mason  Company,  which  was  not  responsible  for  the 
order  to  remove  the  fastening  of  the  staging.  No 
representative  of  that  company  had  anything  to  do 
with  taking  away  the  same.  Patterson,  Doyle  &  Beach, 
through  Frenell,  ordered  the  rope  which  prevented  the 
scaffolding  from  swaying  to  be  removed,  and  the  jury 
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by  their  verdict  found  them  to  be  delinquent  in  this 
respect.  Under  the  ruling  in  Hoag  v.  Oregon-Wash. 
Corp.,  75  Or.  588  (147  Pac.  756,  760),  they  violated 
their  duty  and  are  responsible  therefor.  There  was 
no  error  in  denying  defendants '  motions  for  a  directed 
verdict.  Counsel  for  defendants  saved  the  rights  of 
their  clients  by  appropriate  motions  for  a  nonsuit 
made  at  the  proper  time,  but  there  was  no  error  in 
denying  the  same. 

6.  A  careful  consideration  of  the  charge  given  to 
the  jury  leads  us  to  believe  that  the  case  was  fairly 
submitted  under  the  Employers '  Liability  Act.  After 
reading  the  statute  the  trial  judge  plainly  explained 
the  application  thereof.  It  is  settled  that  under  the 
above  statute  assumption  of  risk  is  not  a  defense. 

It  follows,  therefore,  that  the  judgment  must  be 
affirmed  as  to  the  Corbetts  and  Patterson,  Doyle  & 
Beach,  and  it  is  so  ordered.  Affirmed. 

Mr.  Chief  Justice  Moore,  Me.  Justice  Eakin  and 
Mr.  Justice  Harris  concur. 


Argued  June  29,  affirmed  July  13,  1915. 

SOUTHERN  PAC.  CO.  v.  SIEMENS. 

(150  Pac.  290.) 

Mandamtis— Demurrer — Condusioiis. 

1.  On  petition  for  mandamus  to  compel  a  county  treasurer  to  ac- 
cept the  cash,  and  county  warrants  tendered  in  payment  of  taxes,  a 
defense  in  an  answer  admitting  the  tender  and  refusal  and  asserting 
that  the  warrants  were  issued  in  an  attempt  to  create  a  voluntary 
indebtedness  in  excess  of  the  constitutional  limitation,  and  the  pen- 
dency of  a  suit  in  equity  in  the  Circuit  Court  of  the  county  and  in 
the  United  States  District  Court  involving  the  warrants,  was  not 
good  as  against  a  demurrer,  because  it  rested  largely  upon  legal  con-, 
elusions. 

[As  to  duties  the  performance  of  which  may  be  compelled  by 
mandamuSf  see  note  in  125  Am.  St.  Bep.  492.] 
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Mand&iima— Defects — Cure  by  SnlMequent  Pleading. 

2.  An  alternative  writ  of  mandamiis  to  compel  a  county  treasurer 
to  accept  the  cash  and  county  warrants  tendered  in  payment  of  taxes 
or  to  show  cause  for  his  refusal  was  not  insufficient  as  not  alleging 
that  the  money  and  warrants,  tendered  before  the  commencement  of 
the  proceeding,  had  been  brought  in  the  court,  where  the  answer 
specifically  admitted  defendant's  refusal  to  accept  the  tender,  and 
admitted  by  failure  to  deny  the  averment  of  the  petition  and  of  the 
alternative  writ  that  plaintiff  was  still  ready  and  willing  to  make  such 
tender  and  continued  to  make  it. 

MapdaumB — ^Demurrer— Admissions. 

3.  In  such  case,  the  same  allegation  as  to  tender  made  in  the  writ 
was  admitted  by  the  demurrer  thereto. 

Tender — ^Payment  into  Court — ^Tazes. 

4.  Where  the  county  treasurer,  defending  a  mandamus  proceeding 
to  compel  him  to  accept  cash  and  county  warrants  in  payment  of 
taxes,  admitted  that  the  pleadings  showed  a  tender,  ability,  and 
willingness  to  pay,  a  continuance  of  the  offer,  and  a  refusal  to  accept, 
he  could  not  complain  that  the  writ  did  not  allege  that  plaintiff  per- 
formed the  futile  act  of  bringing  the  money  and  warrants  into  court. 

[As  to  mandamus  to  review  decision  of  tax  official,  see  note  in 
Ann.  Cas.  1912B,  786.] 

Mandamns — ^Effect  of  Pending  Salt — Questions  Involyed. 

5.  Mandamus  to  compel  a  county  treasurer  to  accept  money  and 
county  warrants,  previously  issued  to  plaintiff  for  the  amount  of  plain- 
tiff's overpayment  of  taxes,  in  payment  of  taxes  for  the  following 
year,  was  not  abated  by  suits  in  equity  pending  in  the  state  Circuit 
Court  and  in  the  United  States  District  Court  to  enjoin  the  payment 
of  the  warrants  on  the  theory  that  they  were  void  because  represent- 
ing an  indebtedness  in  excess  of  the  constitutional  limitation,  since 
there  was  a  difference  in  the  character  of  the  relief  asked  for  and 
obtainable  in  the  suits  and  that  relief  sought  by  m/indamus,  and  since 
the  suits  would  not  completely  adjudicate  the  questions  involved. 

Counties — ''Debt" — Warrants — Constitutional  Limitation. 

6.  Warrants  issued  by  the  proper  county  authorities  for  the  amount 
of  an  overpayment  of  taxes  do  not  represent  "debts"  or  liabilities, 
within  Article  XI,  Section  10,  of  the  Constitution,  declaring  that  no 
county  shall  create  any  debts  or  liabilities  which  shall  singly  or  in  the 
aggregate  exceed  $5,000,  except  to  suppress  insurrection  or  to  repel  in- 
vasion, and  were  valid. 

From  KHamath :  Henby  L.  Benson,  Judge. 

Department  2.    Statement  by  Mb,  Justice  Habbis. 

This  is  a  proceeding  by  mandamus  in  which  the  South- 
em  Pacific  Company,  a  corporation,  is  plaintiff,  and 
J.  W.   Siemens,   as   County  Treasurer  of  Klamath 


64  Southern  Pac.  Co.  v,  Siemens.  [77  Or. 


County,  Oregon,  is  defendant.    The  facts  are  as  fol- 
lows: 

The  plaintiff  owns  in  Klamath  County  a  large 
amount  of  taxable  property  of  which  only  a  small  part 
is  personalty;  the  remainder  being  realty.  The  true 
amount  of  the  taxes  to  be  collected  for  the  year  1912 
on  account  of  the  personal  property  owned  by  the 
plaintiff  was  $179.95.  In  the  preparation  of  the  rolls 
for  the  sheriff  and  tax  collector,  the  assessor  had  omit- 
ted a  decimal  point  in  the  valuation  of  the  personal 
property.  The  omission  of  the  decimal  point  had  the 
effect  of  increasing  the  taxes  on  the  personalty  ap- 
proximately 100  times  more  than  the  correct  amount. 
After  the  tax-rolls  had  been  placed  in  the  hands  of  the 
sheriff,  who  was  then  the  tax  collector,  the  plaintiff 
paid  to  that  officer  $17,454.99,  being  the  full  amount 
of  the  taxes  appearing  against  the  personal  property 
of  plaintiff,  less  a  rebate  of  3  per  cent  allowed  by  law. 
The  error  made  by  the  assessor  was  overlooked  by 
the  sheriff  and  was  not  discovered  by  the  plaintiff  un- 
til about  a  month  after  payment,  whereupon  demand 
was  made  for  a  return  of  the  difference  between  $17,- 
454.99,  the  sum  paid,  and  $179.95,  the  correct  amount. 
Having  expended  the  money,  the  proper  authorities  of 
Klamath  County  directed  the  issuance  of  warrants  for 
the  amount  of  the  overpayment,  and  accordingly,  on 
July  24,  1913,  three  county  warrants  for  $5,000  each 
and  one  for  $2,280.45  were  issued  to  the  plaintiff. 

For  the  purpose  of  enjoining  the  payment  of  the 
warrants  held  by  the  Southern  Pacific  Company  and 
others,  a  suit  in  equity  was  commenced  in  the  Circuit 
Court  for  Klamath  County  on  November  17,  1913,  by 
Henry  Rabbes,  as  plaintiff,  against  C.  C.  Low,  Sheriff, 
J.  W.  Siemens,  Treasurer,  the  Southern  Pacific  Com- 
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pany,  and  others.  The  complaint  filed  by  Henry  Eab- 
bes  avers  that  at  all  times  since  January  31,  1911,  the 
outstanding  voluntary  indebtedness  of  Klamath 
County  exceeded  $5,000,  in  violation  of  Section  10  of 
Article  XI  of  the  state  Constitution ;  that  the  warrants 
issued  to  the  Southern  Pacific  Company  represented  a 
part  of  the  unlawful  indebtedness,  and  on  that  account 
are  unconstitutional  and  void ;  and  that  the  warrants 
will  be  paid,  unless  the  county  officers  are  enjoined. 

On  March  2, 1914,  the  Weyerhaeuser  Land  Company, 
a  corporation,  and  others,  commenced  a  suit  in  equity 
in  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon  against  J.  W.  Siemens,  as  Treasurer  of 
Klamath  County,  and  others,  for  the  purpose  of  pre- 
venting the  pajTnent  of  the  warrants  held  by  the  South- 
ern Pacific  Company  and  others ;  it  being  alleged  in  the 
petition  that  the  voluntary  indebtedness  exceeded 
$5,000,'  in  violation  of  the  state  Constitution,  and  that 
the  warrants  held  by  the  Southern  Pacific  Company 
were  a  part  of  the  prohibited  indebtedness. 

The  taxes  levied  against  the  entire  property  of  the 
plaintiif  for  the  year  1913  and  payable  in  1914  aggre- 
gated $23,193.14.  On  March  30,  1914,  the  -plaintiff  at- 
tempted to  pay  its  taxes  then  due  by  tendering  to  the 
defendant  J.  W.  Siemens,  as  County  Treasurer  of 
Klamath  County,  upon  whom  had  been  imposed  the 
duties  of  tax  collector  (Laws  1913,  c.  184),  the  sum  of 
$12,793.24  in  cash  and  two  of  the  heretofore  mentioned 
$5,000  warrants  upon  which  $400  was  due  as  interest, 
making  a  total  tender  of  the  full  amount  of  the  taxes. 
The  offer  was  refused,  and,  upon  the  petition  of  plain- 
tiff on  March  31, 1914,  a  writ  of  mandamus  was  directed 
to  the  defendant  commanding  him  to  dccept  the  cash 
and  warrants  tendered  or  to  show  cause  for  his  refusal. 

77  Or.— « 
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A  demurrer  to  the  writ  having  been  overruled,  the  de- 
fendant filed  a  plea  in  abatement  showing  the  pendency 
of  the  suit  in  equity  wherein  Henry  Rabbes  is  plaintiff 
and  J.  W.  Siemens,  Treasurer,  the  Southern  Pacific 
Company,  and  others,  are  defendants.  The  plea  avers 
that  the  parties  appearing  in  the  writ  of  mandamus 
are  also  parties  to  the  suit  in  equity ;  that  the  warrants 
held  by  the  Southern  Pacific  Company  are  involved  in 
both  proceedings ;  and  that  a  determination  of  the  suit 
in  equity  would  be  decisive  of  the  present  controversy. 
A  demurrer  to  the  plea  in  abatement  having  been 
sustained,  the  defendant  interposed  an  answer  admit- 
ting the  tender  and  refusal  to  accept  the  cash  and  war- 
rants in  payment  of  the  taxes  levied  against  the  prop- 
erty of  plaintiff  and  asserting  three  separate  defenses, 
the  first  of  which  was  based  upon  the  claim  that  the 
warrants  held  and  offered  by  the  plaintiff  were  issued 
in  an  attempt  to  create  a  voluntary  indebtedness  in  ex- 
cess of  the  constitutional  limitation;  the  pendency  of 
the  suit  in  equity  commenced  by  Henry  Rabbes  in  the 
Circuit  Court  of  Klamath  County  is  invoked  as  a  sec- 
ond defense;  and  the  existence  of  the  undetermined 
suit  in  the  District  Court  of  the  United  States  for  the 
District  of  Oregon  is  relied  upon  as  the  third  defense. 
A  demurrer  to  the  answer  was  sustained,  and,  the  de- 
fendant declining  to  plead  further,  a  judgment  was 
rendered  commanding  an  acceptance  of  the  cash  and 
warrants  by  the  county  treasurer,  who  thereupon  ap- 
pealed. Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Kuykendall  <&  Ferguson,  with  an  oral  argu- 
ment by  Mr.  Delmon  B.  Kuykendall. 
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For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Ben  C.  Dey,  Mr.  William  D.  Fenton  and  Messrs. 
Stone  d  Gale,  with  an  oral  argument  by  Mr.  Dey. 

Mb.  Justice  Harris  delivered  the  opinion  of  the 
court. 

1.  The  first  affirmative  defense  appearing  in  the 
answer  was  vulnerable  when  assailed  by  demurrer  be- 
cause the  defense  rested  largely  upon  legal  conclu- 
sions: O'Hara  v.  Parker,  27  Or.  156  (39  Pac.  1004). 

2.  The  defendant  argues  that  the  alternative  writ  is 
not  sufficient  because  it  fails  to  allege  that  the  money 
and  warrants  tendered  before  the  commencement  of 
the  mandamus  proceeding  had  been  brought  into  court. 
It  must  be  remembered,  however,  that  the  answer  spe- 
cifically admits  that  the  defendant  refused  to  accept  the 

tender  made  by  the  plaintiff;  and,  furthermore,  the 
answer  does  not  deny,  and  therefore  admits,  the  aver- 
ment appearing  in  both  the  petition  and  alternative 
writ  that  the  plaintiff  *'is  still  able,  ready  and  willing 
to  make  said  tender,  and  continues  to  make  the  same.'* 
The  question  presented  here  does  not  involve  the  con- 
sideration of  Section  574,  L.  0.  L.,  which  permits  a 
tenderer  in  certain  cases  to  evade  liability  for  costs 
by  bringing  the  amount  of  the  tender  into  court  and 
is  not  analogous  to  cases  construing  that  section,  like 
Jacobs  V.  Or  en,  30  Or.  593  (48  Pac.  431);  McGee  v. 
Beckley,  54  Or.  250  (102  Pac.  303, 103  Pac.  61) ;  Ander- 
son  V.  Griffith,  51  Or.  116  (93  Pac.  934).  The  present 
controversy  is  likewise  distinguishable  from  suits  re- 
quiring the  doing  of  equity  before  equitable  relief  can 
be  asked  for,  as  where  a  complainant  concedes  that  he 
is  justly  liable  for  a  certain  sum  but  seeks  to  avoid  pay- 
ment of  all  in  excess  of  that  sum :  Welch  v.  Astoria,  26 
Or.  89  (37  Pac.  66) ;  Hamblin  Real  Est.  Co.  v.  Astoria, 
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26  Or.  599  (40  Pac.  230).  The  sole  purpose  of  plain- 
tiff is  to  compel  the  defendant  to  accept  the  money  and 
warrants  tendered,  while  the  single  design  of  defend- 
ant, evidenced  by  his  resistance  to  the  utmost,  is  to 
thwart  the  expressed  desire  of  plaintiff.  The  defend- 
ant not  only  admits  the  tender,  the  ability,  and  willing- 
ness  of  plaintiff  to  pay  and  the  continuance  of  the  offer, 
but  he  also  in  effect  declares  that  he  will  not  accept  the 
tender,  unless  compelled  to  do  so  by  a  final  judgment  of 
the  court. 

3,  4.  The  demurrer  admits  every  fact  pleaded  in  the 
writ,  and  therefore  whether  the  question  of  tender  is 
determined  on  the  writ  and  demurrer  thereto  or  on  the 
writ  and  answer  the  admissions  made  by  the  defendant 
are  the  same ;  and  when  he  concedes  that  the  pleadings 
show  a  tender,  ability  and  willingness  to  pay,  a  continu- 
ance of  the  offer,  and  at  all  times  a  refusal  to  accept, 
he  cannot  complain  because  the  writ  does  not  allege 
that  the  plaintiff  performed  the  futile  act  of  bringing 
the  monev  and  warrants  into  court.  Idle  ceremonies 
and  vain  things  are  not  required  by  the  law :  Eldriedge 
V.  Hoefer,  52  Or.  241  (93  Pac.  246,  94  Pac.  563) ;  Lives- 
ley  V.  Krehs  Hop  Co.,  57  Or.  352  (97  Pac.  718, 107  Pac. 
460, 112  Pac.  1) ;  Whitney  Co.,  Limited,  v.  Smith,  63  Or. 
187  (126  Pac.  1000).  A  judgment  for  the  plaintiff  only 
affirms  its  right  to  pay  and  commands  the  defendant 
to  accept  the  pajTuent  when  the  money  and  warrants 
are  proffered.  The  judgment  does  not  by  its  own  force 
satisfy  and  cancel  any  indebtedness,  but  it  merely  de- 
fines a  right  which  the  plaintiff  may  exercise  and  a 
duty  which  the  defendant  must  perform  when  the 
former  makes  use  of  the  defined  right. 

5.  The  remaining  assignment  of  error  arises  out  of 
the  ruling  of  the  trial  judge  who  held  that  the  litiga- 
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tion  pending  in  the  Circuit  Court  for  Klamath  County 
and  in  the  District  Court  of  the  United  States  for  the 
District  of  Oregon  did  not  necessarily  abate  the  man- 
damus proceeding.  The  suits  in  equity  were  prose- 
cuted on  the  theory  that  the  warrants  held  by  plaintiff 
and  others  are  unconstitutional  and  void.  The  answer 
of  defendant,  in  the  mandamus  proceeding,  although 
not  sufficient  because  pleading  conclusions  of  law,  seeks 
to  question  the  validity  of  the  warrants,  and  therefore 
the  legality  of  the  paper  issued  by  the  county  is  a  ques- 
tion which  could  be  involved  in  the  instant  case  and  is 
involved  in  the  suits  in  equity.  Decrees  in  the  suits 
in  equity  declaring  the  validity  of  the  warrants  would 
afford  some  of  the  relief,  but  not  all,  sought  by  the 
writ  of  mandamus,  because  the  decrees  would  pro- 
ceed no  further  than  to  determine  the  worth  of  the 
warrants.  If  the  paper  is  void,  the  county  would  be 
enjoined  from  paying.  If  the  warrants  are  valid, 
the  decrees  would  so  declare;  but,  in  such  event,  this 
plaintiff  would  still  be  obliged  to  call  for  the  aid  of 
a  writ  of  mandamus  if  the  County  Treasurer  should 
continue  to  refuse  to  accept  the  tendered  warrants. 
All  the  relief  sought  by  mandamus  cannot  be  obtained 
in  the  suits  in  equity.  There  is  also  a  difference  in 
the  character  of  the  relief  asked  for.  The  suits  will 
not  result  in  a  complete  adjudication  of  the  questions 
involved;  and  consequently  the  instant  case  is  not 
necessarily  abated  by  the  prior  litigation:  1  Cyc.  29; 
1  C,  J.,  §  92 ;  26  Cyc.  184. 

6.  Although  the  answer  did  not  allege  sufficient  facts 
to  support  the  legal  conclusion  of  the  defendant  that 
the  warrants  are  void,  nevertheless,  on  the  facts  stated 
herein  and  conceded  at  the  oral  argument,  there  is  no 
hesitancy  in  announcing  that  the  inevitable  conclusion 
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is  that  the  warrants  issued  to  the  plaintiff  are  valid, 
and  they  do  not  represent  the  character  of  indebtedness 
which  is  prohibited  by  the  Constitution. 

The  rulings  made  by  the  trial  court  were  correct, 
and  the  judgment  appealed  from  is  affirmed. 

Affibmed. 

Mr.  Chief  Justice  Moore,  Mr.  Justice  Eakin  and 
Mb.  Justice  Bean  concur. 


Argued  June  28,  reversed  July  20, 1915. 

MEAGHER  v.  EILERS  MUSIC  HOUSE.* 

(150  Pac.  266.) 

Landlord  and  Tenant — ^Deposit  to  Secure  Bent — ^Action  to  Recover^ 
Burden  of  Proof. 

1.  Where  the  lessee,  suing  for  a  deposit  made  as  security  for  the 
rent,  admits  execution  of  the  lease,  but  alleges  that  on  his  abandon- 
ment of  the  premises  the  lessor,  under  a  provision  of  the  lease  author- 
izing him,  on  five  days'  default  in  payment  of  the  monthly  rent,  to 
enter  and  repossess  himself  as  of  his  former  estate,  entered  on  the 
premises  or  leased  them  to  another,  the  burden  is  on  the  lessee  to  prove 
his  discharge  from  the  obligations  of  the  lease  by  the  act  of  the  land- 
lord. 

Landlord  and  Tenant — ^Action  for  Deposit — Nonsuit. 

2.  Where  the  evidence  in  a  tenant's  action  for  a  sum  deposited 
as  security  for  rent  showed  a  reletting  of  the  premises  by  the  land- 
lord such  as  could  amount  to  a  taking  of  repossession  by  him,  and 
did  not  show  that  the  reletting  was  subject  to  the  rights  of  plaintiff 
or  for  his  benefit,  a  motion  for  a  nonsuit  should  have  been  denied. 

[As  to  what  amounts  to  eviction,  see  note  in  17  Am.  Bep.  62.] 

Landlord  and  Tenant — Surrender  of  Lease — ^Acceptance. 

3.  Where  a  tenant  offers  to  surrender,  and  the  landlord,  without 
expressly  accepting  the  surrender,  relets  to  another,  an  acceptance 
may  be  im])lied,  and  the  tenant  released  from  liability  for  rent  after 
the  reletting. 


♦The  effect  of  reletting  of  premises  by  landlord  on  abandonment  by 
tenant  is  discussed  in  the  note  in  13  L.  Brl  A.  (N.  8.)  398. 

Bkpoeteb. 
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Plemding — Oonstractlon — ^Admissions. 

4.  Where  the  answer  in  a  tenant's  action  for  a  sum  deposited  as 
security  for  rent,  alleged  that  the  premises  were  subject  to  plaintiff's 
order  until  November  30th,  this  was  equivalent  to  saying  that  they 
were  not  subject  to  his  order  thereafter;  and  hence  no  part  of  the  de- 
posit could  be  retained  by  defendant  to  satisfy  any  installments  of 
rent  after  November  30th. 

Bvldence — ^Admissions — ^Pleadings^— Action  for  Deposit. 

5.  Where,  in  a  tenant's  action  for  a  sum  deposited  as  security  foi' 
payment  of  rent,  plaintiff  alleged  that  a  surrender  of  the  lease  had 
been  accepted  by  defendant  by  reletting  the  premises,  the  complaint 
filed  by  the  landlord  in  an  action  against  the  person  to  whom  the 
premises  were  alleged  to  have  been  relet  was  admissible  in  evidence, 
where  it  contained  admissions  against  the  interest  of  the  landlord 
in  the  instant  case. 

[As  to  right  of  landlord,  who  re-enters  for  condition  broken, 
to  retain  rent  paid  in  advance,  see  note  in  Ann.  Cas.  1915B,  613.] 

Appeal  and  Error — Beview — Objections  to  Cost  BilL 

6.  Objections  to  the  cost  bill,  which  had  not  been  decided  by  the 
trial  court,  could  not  be  considered  on  appeal,  though  discussed  in  the 
briefs. 

From  Multnomah :  Thomas  J.  Cleeton,  Judge. 

Department  2.    Statement  by  Mr.  Justice  Harris. 

The  Eilers  Music  House,  a  private  corporation,  on 
June  27, 1912,  leased  to  D.  V.  Meagher  a  storeroom  and 
room  No.  616  in  the  Eilers  Building,  in  Portland.  At 
the  time  of  the  execution  of  the  lease  Meagher  gave  to 
the  corporation  $550  as  security  for  the  payment  of 
the  rent,  and  he  now  seeks  to  have  $485.83  of  the 
amount  returned.  By  the  terms  of  the  demise  the  two 
rooms  are  rented  to  plaintiff  for  a  period  of  four  years 
and  two  months,  commencing  on  July  1,  1912,  and  ter- 
minating on  August  31,  1916;  the  amount  of  the  rent 
to  be  paid  for  the  term  is  $13,750,  payable  in  advance 
on  the  1st  day  of  each  month  in  monthly  installments 
of  $275;  and  the  only  remaining  part  of  the  writing 
material  to  the  discussion  is  the  following : 

**The  lessee  further  agrees  that  if  the  rent  shall  be 
in  arrears  for  a  space  of  five  (5)  days,  or  if  the  lessee 
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shall  fail  to  keep  or  perform  any  of  the  covenants  or 
conditions  of  this  lease,  then,  in  either  event,  the  lessor 
may  at  its  option  enter  into  said  premises  and  repossess 
itself  as  of  its  former  estate  and  expel  the  lessee,  or 
those  claiming  under  him  and  the  eflFects  of  either  or 
all  (forcibly,  if  necessary)  without  being  deemed  guilty 
of  trespass,  and  without  prejudice  to  any  remedies 
which  might  otherwise  be  used  for  arrears  of  rent  or 
preceding  breach  of  covenant.'* 

The  complaint  filed  on  February  17, 1914,  alleges  the 
terms  of  the  agreement  of  lease,  and  that  plaintiff  de- 
posited $550  with  defendant  as  security  for  the  pay- 
ment of  the  rent ;  that  plaintiff  entered  and  took  posses- 
sion and  paid  the  monthly  installments  to  and  including 
September  1,  1913 ;  that  default  was  made  in  the  pay- 
ment of  the  installment  due  on  October  1, 1913,  and  that 
on  October  7,  1913,  the  lessor  *' elected  to  and  did  de- 
clare the  said  lease  forfeited,  and  rented  the  same  to 
one  B.  E.  Farrell"  under  a  verbal  lease  until  November 
7, 1913,  when  the  defendant  entered  into  a  written  lease 
for  the  period  of  four  years  and  eleven  months ;  that 
after  deducting  rent  due  on  October  7,  1913,  the  date 
when  defendant  leased  to  Farrell,  the  sum  of  $485.83 
remains  in  the  hands  of  defendant. 

The  answer  admits  the  agreement  of  lease,  the  pay- 
ment of  the  installments  due  prior  to  October  1,  1913, 
and  the  deposit  of  $550  as  security  for  the  payment  of 
the  rent.  For  a  separate  defense  the  answer  alleges 
that  on  October  7, 1913,  the  plaintiff  vacated  and  aban- 
doned the  premises,  and,  acting  through  one  Campbell, 
attempted  to  surrender  the  rooms,  and  left  the  keys  at 
defendant's  place  of  business;  that  when  defendant 
learned  of  the  abandonment  it  notified  plaintiff  that  the 
premises  were  still  at  his  disposal,  but  the  plaintiff  re- 
fused to  take  charge  of  the  rooms ;  that  when  the  $550 
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deposit  was  made  the  parties  agreed  that  the  money 
should  be  used  to  apply  on  rent  in  the  event  of  a  de- 
fault in  the  payment  of  any  installments,  and  that,  pur- 
suant to  such  agreement,  the  defendant  applied  $275 
of  the  deposit  on  the  rent  due  October  1,  1913 ;  that  on 
November  1,  1913,  another  installment  became  due, 
whereupon  the  defendant  applied  the  remaining  $275 
of  the  deposit  on  the  rent  for  November ;  and  that  the 
leased  premises  were  subject  to  the  order  of  plaintiff 
and  ready  for  him  at  all  times  until  November  30, 1913. 
Except  as  affirmatively  stated  in  the  complaint,  the 
averments  of  the  answer  are  denied  by  the  reply.  A 
jury  having  been  waived,  a  trial  by  the  court  resulted 
in  a  judgment  of  nonsuit,  from  which  the  plaintiff  ap- 
pealed. Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  L.  Cooper. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Virgil  A.  Crum. 

Mr.  Justice  Harris  delivered  the  opinion  of  the 
court. 

Testimony  to  the  effect  that  the  storeroom  leased 
to  the  plaintiff  is  known  as  room  4,  and  also  No.  144 
Broadway,  a  certified  copy  of  a  complaint,  and  a  cer- 
tified copy  of  an  order  adjudging  Farrell  to  be  in  de- 
fault in  an  action  at  law  wherein  the  Eilers  Music 
House  appears  as  plaintiff  and  R.  E.  Farrell  is  named 
as  defendant  constitute  all  the  evidence  offered  by 
plaintiff.  The  certified  copy  of  a  complaint  discloses 
that  the  Eilers  Music  House  sought  to  recover  $500 
from  R.  E.  Farrell  on  two  causes  of  action,  one  of 
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which  is  founded  upon  the  claim  that  Farrell  had  on 
October  7,  1913,  leased  a  store  on  the  ground  floor 
facing  Broadway  in  the  Eilers  Building  for  $250  for 
one  month ;  and  it  is  related  in  the  second  cause  of  ac- 
tion that  on  November  7, 1913,  the  Eilers  Music  House 
and  Farrell  entered  into  a  written  agreement  whereby 
the  latter  leased  No.  144  Broadway  for  a  term  of  four 
years  and  eleven  months  at  a  rental  of  $250  per  month, 
payable  on  the  7th  day  of  each  month,  and  that  on  De- 
cember 7th  the  sum  of  $250  became  due,  and  had  not 
been  paid.  No  evidence  was  offered  by  plaintiff  to 
show  whether  the  room  rented  to  Farrell  on  October 
7th  was  room  4  or  No.  144  Broadway,  or  was  the  same 
room  that  was  leased  to  him  on  November  7th,  although 
at  the  trial  counsel  for  defendant  admitted : 

**That  we  permitted  Farrell  to  occupy  or  go  in  there 
from  day  to  day,  with  the  understanding  that  he  must 
get  out  as  soon  as  the  other  man  would  return. '  * 

The  contention  of  plaintiff  proceeds  upon  the  theory 
that  evidence  of  a  reletting  by  the  corporation  is 
enough  to  warrant  a  finding  that  the  lease  was  ter- 
minated, and  that  therefore  he  is  entitled  to  recover  the 
deposit  less  the  amount  of  rental  due  on  October  7th, 
when  the  reletting  occurred;  and  the  position  of  de- 
fendant is  that  proof  of  a  reletting  does  not  justify  a 
finding  that  the  agreement  of  lease  was  constructively 
or  otherwise  ended.  The  plaintiff  does  not  allege  a 
technical  surrender  of  the  premises,  nor  does  he  claim 
that  defendant  agreed  to  release  him,  but  he  rests  his 
right  to  recover  upon  the  allegation  that  the  *  *  defendant 
on  the  7th  day  of  October,  1913,  elected  to  and  did  de- 
clare the  said  lease  forfeited,  and  rented  the  same  to  one 
E.  E.  Farrell. ' '  The  reason  for  the  leasing  to  Farrell 
does  not  appear,  except  as  detailed  in  the  answer, 
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which,  however^  is  denied  by  the  plaintiff,  so  that  the 
situation  presented  here  is  one  where  there  is  an  agree- 
ment of  lease  binding  the  plaintiff  for  a  definite  period, 
a  default  in  the  payment  of  rent,  a  reletting  and  a  pro- 
vision in  the  written  agreement  giving  the  landlord  the 
right  to  re-enter  and  ' '  repossess  itself  as  of  its  former 
estate^'  in  case  the  rent  shall  be  in  arrears  for  a  space 
of  five  days  ''without  prejudice  to  any  remedies  which 
mi^ht  otherwise  be  used  for  arrears  of  rent  or  preced- 
ing breach  of  covenant.** 

1,  2.  Having  admitted  the  making  of  the  agreement 
of  lease  which  obligates  him  to  pay  rent,  the  plaintiff 
must,  as  a  part  of  his  case,  offer  evidence  tending  to 
show  some  occurrence  which  either  lessens  or  extin- 
guishes the  obligation  assumed  by  him,  because  the 
plaintiff  is  by  his  own  admission  liable  for  the  full 
amount  of  the  stipulated  rent,  unless  in  the  language 
of  the  complaint  the  defendant ' '  elected  to  and  did  de- 
clare the  said  lease  forfeited  and  rented  the  same  to 
one  R.  E.  Farrell.**  If  the  landlord  did  ''repossess 
itself  as  of  its  former  estate,*'  and  relet  to  Farrell,  then 
plaintiff  was  relieved  from  the  stipulations  of  the  lease. 
The  evidence  showing  a  reletting  to  Farrell  fails  to 
disclose  that  the  room  was  rented  subject  to  the  rights 
of  Meagher  or  for  his  benefit,  but  it  tends  to  reveal  the 
contrary.  The  evidence  offered  by  plaintiff  tended  to 
show  the  fact  of  reletting  of  a  character  which  would 
be  sufficient  to  authorize  a  finding  that  defendant  had, 
pursuant  to  the  terms  of  the  written  agreement,  re- 
possessed itself  "as  of  its  former  estate,"  in  which 
event  the  plaintiff  would  only  be  liable  for  arrears  of 
rent  or  preceding  breaches  of  the  contract ;  and  there- 
fore the  motion  for  a  judgment  of  nonsuit  should  have 
been  denied.    In  Ladd  v.  Smith,  6  Or.  317,  a  surrender 
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of  a  lease  was  by  operation  of  law  implied  from  a 
reletting. 

3.  There  is  nothing  in  the  record  binding  npon  plain- 
tiff and  tending  to  show  that  the  reletting  was  for  his 
benefit,  as  alleged  in  the  answer;  but,  if  the  tenant 
offered  to  surrender,  and  the  landlord  without  accept- 
ing the  surrender  relet  to  Farrell,  under  all  the  cir- 
cumstances recited  in  the  answer,  then  the  rule  an- 
nounced in  Bowen  v.  Clarke,  22  Or.  566  (30  Pac.  430, 
29  Am.  St.  Eep.  625),  Humiston  v.  Wheeler,  175  Dl. 
514  (51  N.  E.  893),  Respini  v.  Porta,  89  Cal.  464  (26 
Pac.  967,  23  Am.  St.  Eep.  488),  and  kindred  cases,  be- 
comes applicable. 

4.  In  his  primary  pleading  the  plaintiff  concedes 
the  right  of  the  defendant  to  rent  for  the  first  seven 
days  in  October.  No  part  of  the  deposit  can  be  re- 
tained by  the  defendant  to  satisfy  any  installments 
after  November  30,  1913,  because  the  allegation  in  the 
answer  that  the  premises  were  subject  to  the  order  and 
ready  for  the  occupancy  of  plaintiff  at  all  times  until 
November  30,  1913,  is  equivalent  to  saying  that  the 
premises  were  not  subject  to  the  order  of  plaintiff  or 
ready  for  him  after  November  30, 1913. 

5.  The  complaint  filed  by  the  Eilers  Music  House  in 
the  action  against  Farrell  is  relevant  evidence,  because 
it  contains  certain  admissions  or  declarations  against 
the  interest  of  the  defendant  in  the  instant  case,  and 
the  fact  that  Meagher  was  not  a  party  to  that  proceed- 
ing does  not  affect  the  competency  of  the  evidence: 
Feldman  v.  McGuire,  34  Or.  309  (55  Pac.  872) ;  Mur- 
phy V.  Hindman,  58  Kan.  184  (48  Pac.  850) ;  16  Cyc. 
1050.  The  only  objection  offered  to  the  certified  copy 
received  in  evidence  was  that  it  is  irrelevant  and  im- 
material.   The  paper  received  may  be  subject  to  ob- 
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jections  not  presented,  although  it  is  not  vulnerable 
to  the  objection  specified, 

6.  The  objections  to  the  cost  bill  have  not  yet  been 
decided  by  the  trial  court,  and  consequently  no  question 
arising  out  of  the  cost  bill  is  now  presented,  although 
the  briefs  discuss  objections  to  certain  items  of  the 
disbursements. 

The  judgment  is  reversed  and  the  cause  is  remanded 
for  a  new  trial.  Reversed  and  Remanded.  • 

Mr.  Chief  Justice  Moore,  Mr.  Justice  Eakin  and 
Mr.  Justice  Bean  concur. 


Argued  June  29,  affirmed  July  20,  191ff, 

ROSE  V.  SALEM. 

(150  Pac.  276.) 

Mnnicipal  Oorporatloiui — Powers  of. 

1.  AVhere  the  charter  of  a  city  authorized  the  council  to  prevent 
domestic  animals  from  running  at  large,  and  to  license,  tax,  impound, 
seU  or  kill  dogs,  the  council  might  prohibit  the  running  of  dogs  at 
large,  under  penalty  of  their  being  impounded  and  ultimately  killed. 

[As  to  general  features  and  constitutionality  of  statutes  re- 
specting estrays,  8  Am.  St.  Bop.  271.] 

Constltntlonal  Law— Due  Process  of  Law— Wliat  Oonstitutes. 

2.  An  ordinance  prohibiting  the  running  of  dogs  at  large  pro- 
vided that  they  should  be  impounded,  and  that,  if  known,  notice 
should  be  given  to  the  owners  or  custodians,  who  could  redeem  within 
three  days,  the  dogs  to  be  killed  at  the  end  of  that  time.  Held,  that 
Section  5731,  L.  O.  L.  making  it  larceny  to  steal  a  dog,  recognizes 
it  as  property,  and  the  ordinance  was  invalid,  as  working  a  depriva- 
tion of  property  without  due  process  of  law,  not  providing  for  notice, 
actual  or  constructive,  to  the  owners  or  custodians  of  dogs  seized. 

From  Marion :  William  Galloway,  Judge. 

In  Banc.    Statement  by  Mr.  Justice  Benson*. 

This  is  a  suit  by  George  L.  Eose  against  the  City  of 
Salem,  a  municipal  corporation,  J.  T.  Welch,  city  mar- 
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shal  of  Salem,  and  E.  S.  Budlong,  street  commissioner 
of  said  city,  to  restrain  the  enforcement  of  a  municipal 
ordinance  of  the  City  of  Salem,  which  reads  as  follows : 

*  *  Section  1.  It  shall  be  unlawful,  from  and  after  the 
10th  day  of  June,  1914,  for  any  person,  firm  or  corpo- 
ration, who  may  own  or  be  the  custodian  of  any  dog, 
to  permit  any  such  dog  to  run  loose  or  be  at  large 
upon  any  of  the  public  streets,  highways  or  other  public 

S laces  within  the  corporate  limits  of  the  City  of  Salem, 
Oregon.  All  dogs  found  upon  any  of  the  public 
streets,  highways  or  other  public  places  in  the  City  of 
Salem,  Oregon,  shall  be  deemed  to  be  running  loose  or 
be  at  large  within  the  meaning  of  this  ordinance,  ex- 
cept such  dogs  as  may  be  under  control  by  means  of 
a  chain  or  leash  or  may  be  in  or  upon  any  vehicle  and 
while  so  therein  or  under  the  personal  control  of  the 
owner  or  custodian  thereof. 

"Sec.  2.  It  shall  be  unlawful  for  any  dog  to  run 
loose  or  at  large  upon  any  of  the  public  streets,  high- 
ways or  other  public  places  in  the  City  of  Salem,  and 
the  street  commissioner  or  his  agents  are  authorized 
to  impound  any  dog  found  running  loose  or  at  large 
as  defined  in  this  ordinance,  and  are  also  authorized 
to  enforce  all  of  the  other  provisions  of  this  ordinance, 
subject  to  the  general  direction  and  control  of  the 
street  committee  of  and  the  council  to  carry  this  ordi- 
nance into  effect  the  street  commissioner,  and  his 
agents,  are  authorized  to  use  any  of  the  equipment  and 
property  of  the  city  under  the  control  of  the  street  de- 
partment. 

**Sec.  3.  Whenever  any  dog  shall  be  impounded  un- 
der authority  of  this  ordinance,  the  street  commis- 
sioner, his  agents  or  deputies,  in  charge  of  the  work 
hereunder,  shall  forwith  give  notice  to  the  owner  or 
custodian  of  any  impounded  dog  if  such  person  is 
known  to  the  street  commissioner,  or  his  agents  in 
charge  of  the  work  hereunder,  and  if  the  owner  or  cus- 
todian so  notified  does  not  claim  said  dog  within  the 
period  of  three  (3)  days  from  the  date  of  said  notice 
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and  also  pay  the  redemption  fee  provided  for  herein, 
such  dog  shall  be  humanely  killed  at  the  expiration  of 
said  period. 

**Sec.  4.  Whenever  any  dog  shall  be  impounded 
under  the  authority  of  this  ordinance  and  the  owner  or 
custodian  thereof  is  unknown  to  the  street  commis- 
sioner or  his  agents  acting  under  this  ordinance,  such 
dog  shall  be  kept  for  the  period  of  three  (3)  days  and 
if  at  the  end  of  the  said  time  the  owner  or  custodian 
shall  not  appear  and  claim  such  dog  and  pay  the  re- 
demption fee  provided  herein,  such  dog  shall  be  killed. 

**Sec.  5.  Any  dog  impounded  under  authority  of 
this  ordinance  may  be  released  to  the  owner  or  custo- 
dian thereof  by  the  street  commissioner  upon  payment 
to  the  city  treasurer  of  the  sum  of  two  (2)  dollars  upon 
the  first  impounding  and  the  sum  of  four  (4)  dollars 
upon  any  second  or  subsequent  impounding. 

''Sec.  6.  The  street  commissioner  is  hereby  author- 
ized to  deliver  to  any  person  any  dog  impounded  under 
this  ordinance,  after  the  expiration  of  three  (3)  days 
from  the  time  of  impounding  upon  payment  to  the  city 
treasurer  of  the  redemption  fee  of  $2  in  the  case  of 
the  first  impounding  or  upon  the  payment  of  the  sum 
of  $4  in  the  case  of  a  second  or  subsequent  impounding 
of  any  such  dog.  Such  delivery  shall  be  subject  to  the 
claim  of  the  rightful  owner  of  said  dog  and  the  pay- 
ment by  him  of  the  redemption  fees  paid  to  the  city  and 
the  reasonable  expense  of  keeping  the  said  dog  up  to 
the  time  of  claim  by  the  owner.  The  street  commis- 
sioner at  the  time  of  making  any  such  delivery,  shall 
take  a  written  receipt  from  such  person  acknowledging 
that  such  person  holds  the  said  dog  subject  to  the  claim 
of  the  rightful  owner  upon  the  payment  of  the.  redemp- 
tion fees  paid  by  such  person  and  the  reasonable  ex- 
pense of  keeping  such  dog  up  to  the  time  of  claim  by 
such  owner,  and  it  shall  be  unlawful  for  the  street  com- 
missioner to  deliver  a  dog  to  any  person  under  the  pro- 
visions of  this  section  without  receiving  the  receipt 
herein  provided  for. 
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**Sec.  7.  All  periods  of  time  named  in  this  ordi- 
nance shall  be  computed  by  excluding  from  the  compu- 
tation, the  day  upon  which  the  impounding  shall  be 
made. 

* '  Sec.  8.  The  street  commissioner  shall  keep  a  dupli- 
cate record  of  dogs  impounded,  which  shall  show  the 
date  and  time  when  impounded,  a  description  by 
approximate  weight,  age,  color,  sex  and  breed  where 
feasible,  with  the  owner  or  custodian's  name  if  the 
name  is  known,  and  in  said  record  an  entry  shall  be 
made  of  the  disposition  made  of  said  dog.  The  dupli- 
cate and  all  delivery  receipts  shall  be  filed  monthly  with 
the  city  recorder  and  be  deemed  public  records  of  the 
City  of  Salem,  Oregon. 

*'Sec.  9.  It  shall  be  unlawful  for  any  person  to  in 
any  way  interfere  with  any  person  engaged  in  seizing 
or  impounding  any  dog  under  authority  of  this  ordi- 
nance, and  any  person  convicted  of  a  violation  of  the 
provisions  of  this  section  shall  be  punished  as  provided 
for  in  Section  12  hereof.  Any  person  who  may  en- 
courage or  urge  any  dog  to  attack  or  worry  any  per- 
son engaged  in  enforcing  the  provisions  of  this  ordi- 
nance, or  who  shall  threaten  any  such  person  while 
engaged  in  the  performance  of  duties  under  this  ordi- 
nance, shall  be  deemed  guilty  of  interfering  with  the 
enforcement  of  this  ordinance  within  the  meaning  of 
this  section. 

**Sec.  10.  The  expense  of  caring  for  dogs  im- 
pounded under  this  ordinance  shall  be  paid  out  of  the 
general  fund  of  the  City  of  Salem,  and  all  moneys  paid 
in  redemption  fees  shall  be  credited  to  the  general  fund 
of  the  city. 

**Sec.  11.  Any  person  owning  or  having  in  charge 
any  female  dog  who  shall  permit  the  same  to  run  at 
large  while  in  heat,  shall  upon  conviction  thereof,  be 
punished  as  for  a  violation  of  this  ordinance. 

**Sec.  12.  Any  person  violating  any  of  the  provi- 
sions of  this  ordinance  shall,  upon  conviction,  be 
punished  by  a  fine  of  not  less  than  ten  ($10)  dollars 
nor  more  than  one  hundred  ($100)  dollars,  or  by  im- 
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prisomnent  in  the  city  jj^Jl  one  day  for  each  two  dollars 
of  any  such  fine.  ^  * 

The  canse  was  heard  upon  a  motion  for  judgment 
upon  the  pleadings,  and  a  decree  entered  in  favor  of 
plaintiff,  from  which  defendant  appeals. 

Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr,  William  H.  Trindle,  City  Attorney. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  John  H.  McNary  and  Messrs,  Turner  d  Turner, 
with  oral  arguments  by  Mr.  McNary  and  Mr.  Frank  A. 
Turner. 

Mr.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  Plaintiff  contends  that  the  ordinance  is  void,  for 
the  reason  that  its  provisions  exceed  the  authority  of 
the  city  council.  It  may  be  conceded  at  the  outset  that 
municipal  corporations  can  exercise  no  powers  but 
such  as  are  expressly  conferred  upon  them  by  the  act 
of  incorporation,  or  are  necessary  to  carry  into  effect 
the  powers  thus  conferred,  or  are  essential  to  the 
manifest  objects  and  purposes  of  the  corporation. 
Section  18  of  the  charter  authorizes  the  council  **to 
prevent  domestic  animals  from  running  at  large  within 
the  city,  or  any  portion  thereof;  to  provide  for  im- 
pounding and  selling  such  animals."  Section  42  au- 
thorizes the  council  **to  license,  tax,  impound,  sell  or 
kill  dogs."  There  can  be  no  serious  question  but  that 
the  charter  gives  the  council  ample  authority  to  pro- 
hibit dogs  from  running  at  large.  We  do  not  need 
to  cite  any  further  authority  than  the  above  sections  to 
satisfy  this  conclusion, 
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2.  There  remains,  then,  a  c^)nsideration  of  the  ordi- 
nance itself.  It  will  be  noted  that  Sections  3  and  4 
thereof  provide  for  the  impounding  of  dogs  found  run- 
ning at  large  and  for  notice  to  the  owners  or  custo- 
dians, if  they  are  known  to  the  street  commissioner  or 
his  assistants,  and,  further,  that  if  the  dogs  are  not 
redeemed  within  three  days  they  are  to  be  summarily 
killed.  Plaintiff  contends  that  this  procedure  violates 
the  fundamental  principle  that  no  person  should  be  de- 
prived of  his  property  without  due  process  of  law. 
We  think  that  this  contention  is  correct.  It  is  true 
that  the  courts  of  last  resort  in  many  of  the  states  have 
held  that  similar  ordinances  are  not  obnoxious  to  this 
doctrine,  and  are  to  be  upheld  as  a  valid  exercise  of 
police  power;  but  in  all  cases  of  this  sort,  which  have 
been  called  to  our  attention,  emphasis  is  laid  upon  the 
assumption  that  dogs  are  property  in  a  limited  or 
qualified  sense  only,  and  they  invariably  comment  upon 
the  fact  that  at  common  law  such  animals  were  not  the 
subject  of  larceny.  It  is  true  that  at  common  law  they 
were  held  not  to  be  the  subject  of  larceny,  and  the  his- 
torical reason  for  such  holding  is  found  in  the  fact  that 
at  that  time  larceny  was  a  capital  offense,  and  the 
courts  rebelled  at  the  thought  of  putting  a  man  to  death 
for  stealing  a  dog.  However,  in  this  state  it  is  larceny 
to  steal  a  dog,  and  that  animal  is  expressly  declared 
by  statute  to  be  personal  property:  Section  5731, 
L.  0.  L. 

Whatever  may  be  the  law  in  other  jurisdictions,  in 
this  state  dogs  are  regarded  as  being  just  as  important 
a  class  of  personal  property  as  any  other  domestic 
animal  and  equally  entitled  to  the  protection  of  the 
law.  In  Illinois  it  has  been  held  that  a  statute  pro- 
viding for  the  impounding  and  sale  of  domestic  animals 
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without  a  judicial  hearing  and  without  actual  or  con- 
structive notice  to  the  owner  is  void:  Poppen  v. 
Holmes,  44  III.  362  (92  Am.  Dec.  186).  The  same  doc- 
trine is  held  in  the  following  cases:  Slessman  v. 
Crazier,  80  Ind.  487;  Campbell  v.  Evans,  45  N.  Y.  360. 
An  ordinance  could  doubtless  be  readily  framed  which 
would  accomplish  the  purposes  desired,  and  yet  protect 
private  property  from  forfeiture  or  destruction  with- 
out due  process  of  law. 

The  ordinance  in  question  is  objectionable  in  this 
particular,  and  the  decree  of  the  lower  court  is  aflSrmed. 

Affibmsd. 


Argued  June  7,  affirmed  July  20,  1915. 

KVESET  V.  GRACE  &  CO. 

(150  Pac.  281.) 

liaster  and  Servant — ^Injories  to  Servant — ^Defenses. 

1.  Where  plain  tiff,  a  stevedore,  was  hurt  in  doing  work  whicli  in- 
volved the  use  of  machinery,  his  cause  of  action  comes  within  the 
Employers'  Liability  Act  (Gen.  Laws  1911,  c.  3),  and  the  defenses  of 
assumption  of  risk  and  of  negligence  of  a  fellow-servant  cannot  be 
urged,  nor  will  plaintiff's  own  contributory  negligence  completely  bar 
recovery. 

[As  to  assumption  of  risk  under  Federal  Employers'  Liability 
Act,  see  note  in  Ann.  Oa«.  1915B,  481.] 

Damages — ^Instmctions — ^Validity. 

2.  An  instruction  that  the  jury  should  disregard  any  feelings  of 
sympathy  because  of  plaintiff's  injuries,  but  that,  if  plaintiff  had  a 
good  cause  of  action,  the  jury  should  not  steel  themselves  not  to  be 
sympathetic,  it  being  the  duty  of  the  jury  to  exercise  their  hearts  as 
well  as  brains,  is  erroneous,  practically  directing  verdict  according  to 
the  jury's  sympathies. 

Appeal  and  Error— Review— Harmless  XSrror. 

3.  Under  Article  VII,  Section  3,  of  the  Constitution,  it  is  the  duty 
of  tie  Supreme  Court,  when  the  transcript  on  appeal  contains  all  the 
proceedings  below,  to  examine  the  record  and  determine  whether  an 
error  was  so  harmful  as  to  require  reversaL 
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Appeal  and  Error — ^Damages — ^Personal  Injnries— Measure. 

4.  Wliere  plaintiff  suffered  a  Pott's  fracture  of  the  ankle,  which 
in  the  consensus  of  medical  opinion  would  be  pennanent,  and  it  ap- 
peared that  plaintiff  could  do  very  little  walking  on  the  injured  leg 
nearly  a  year  after  the  accident,  and  that  before  he  had  been  earning 
at  least  $4.50  a  day  as  a  stevedore,  an  award  of  $3,100  cannot  be  held 
excessive;  hence  an  instruction  that  the  jury  should  use  their  hearts 
aa  well  as  their  minds  in  assessing  damages  was  not  prejudicial. 

From  Multnomah :  Heney  E.  McGinn,  Judge. 
Department  2.    Statement  by  Mb.  Chief  Justice 

MOOKB. 

This  is  an  action  by  Harry  L.  Kveset  against  W.  E. 
Grace  &  Company,  a  corporation,  and  Fred  Miller,  to 
recover  damages  for  personal  injury.  The  facts  are 
that  on  September  1,  1913,  the  plaintiff,  Harry  L. 
Kveset,  was  employed  by  the  defendant  W.  R.  Grace 
&  Co.,  a  corporation,  and  with  others  was  engaged  at 
St.  Johns,  Oregon,  in  discharging  lumber  from  a  ship 
by  means  of  derricks  having  tackle  which  was  oper- 
ated by  machinery.  The  vessel's  hatchways  were  so 
large  that  there  were  placed  across  each  of  them  two 
heavy  steel  beams,  called  strongbacks,  to  support  the 
hatches.  Most  of  the  deck-load  having  been  taken  off, 
the  covering  of  hatchway  No.  3  was  removed,  and  the 
strongbacks  were  withdrawn  and  placed  by  the  de- 
fendant's foreman  on  timbers,  but  they  were  not 
secured  in  any  manner.  As  the  plaintiff  was  working 
near  this  hatchway,  the  steel  beams,  probably  moved 
gradually  by  the  vibrations  of  the  ship  resulting  from 
the  operation  of  the  derrick  machinery,  fell  upon  his 
left  ankle,  breaking  near  that  joint  the  tibia  in  two 
places,  and  splitting  and  pushing  back  the  fibula,  pro- 
ducing what  is  generally  known  as  a  Pott's  fracture. 
The  complaint  states  the  facts  as  hereinbefore  detailed, 
and  alleges  the  defendant  was  negligent  in  failing  to 
secure  the  strongbacks,  in  consequence  of  which  care- 
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lessness  the  plaintiff  was  injured,  and  sustained  dam- 
ages in  specified  sums  which  were  demanded.  The 
answer  denies  the  negligence  charged,  and  sets  up  as 
affirmative  defenses  the  carelessness  of  fellow-servants, 
the  plaintiff  ^s  assimiption  of  risk,  and  his  contributory- 
negligence.  The  reply  controverts  the  allegations  of 
new  matter  in  the  answer,  and,  the  cause  having  been 
tried,  resulting  in  a  verdict  for  the  plaintiff  in  the  sum 
of  $3,100  general  damages  and  $219.25  special  damages 
for  hospital  dues  and  medical  attention,  and  a  judg- 
ment given  therefor,  the  defendant  appeals. 

Affibmbd. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  F.  C.  Howell,  Messrs.  Wilbur,  Spencer  <&  Beckett 
and  Mr.  A.  L.  Clark,  with  an  oral  argument  by  Mr. 
Howell. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  H.  W.  Strong,  Mr.  Isham  N.  Smith,  Mr^  John  F. 
Logan  and  Mr.  H.  Daniel,  with  oral  arguments  by  Mr. 
Strong  and  Mr.  Smith. 

Opinion  by  Mr.  Chief  Justice  Moore. 

1.  The  court,  refusing  to  instruct  as  requested  by  the 
defendant's  counsel,  told  the  jury,  in  effect,  that  the 
defenses  of  assumption  of  risk,  and  of  injury  caused 
by  fellow-servants  were  not  available  to  the  facts  in- 
volved, and  that  the  averment  of  contributory  negli- 
gence was  not  an  absolute  bar  to  the  plaintiff's 
recovery,  but  should  be  taken  into  account  in  deter- 
mining the  amount  of  his  damages,  if  any  had  been 
sustained  by  him.  Exceptions  were  taken  to  the 
court's  action  in  these  particulars,  and  it  is  contended 
that  errors  were  thereby  committed.    When  the  plain- 
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tiff  was  hurt,  a  great  part  of  the  work  in  which  he  was 
engaged  was  performed  by  machinery,  and,  this  being 
so,  his  cause  of  action  comes  within  the  provisions  of 
the  Employers '  Liability  Act,  and  no  errors  were  com- 
mitted in  charging  the  jury  as  stated :  Gen.  Laws  Or 
1911,  c.  3;  Dunn  v.  Orchard  Land  Co.,  68  Or.  97  (136 
Pac.  872) ;  Lang  v.  Camden  Iron  Works,  77  Or.  137 
(146Pac.964). 

2.  The  court  gave,  inter  alia,  the  following  instruc- 
tion: 

*  *  There  is  a  request  made  here  to  charge  the  jury  in 
regard  to  sympathy.  It  says  that  you  are  to  *  disre- 
gard any  feeling  of  sympathy  that  you  may  have  for 
the  plaintiff  in  this  case,  and  to  base  your  verdict  en- 
tirely upon  the  evidence  and  the  instructions  of  the 
court.'  Now,  that  is  true.  The  law  says  that  a  man 
shouldn't  give  a  verdict  just  because  of  sympathy,  but, 
if  the  plaintiff  has  a  good  cause  of  action,  you  needn't 
steel  yourselves  and  say,  *Here,  the  court  said  we 
shouldn't  give  him  a  verdict  through  sympathy,  and  I 
have  got  to  get  up  here  and  steel  myself  and  not  be 
sympathetic'  If  the  man  is  entitled  to  recover,  you 
will  remember  that  you  are  ordinary  men  taken  from 
the  community;  that  you  exercise  your  hearts  as  well 
as  your  brains,  and  you  shouldn't  be  deterred  just 
because  somebody  might  charge  you  with  being  sympa- 
thetic. If  the  testimony  shows  that  he  has  a  good 
cause  of  action,  and  you  believe  from  the  testimony 
that  he  is  entitled  to  recover,  give  him  a  verdict.  If 
he  isn't  entitled  to  recover,  don't  give  him  a  verdict 
merely  because  you  are  sorry  for  him." 

The  defendant's  counsel,  before  the  jury  retired, 
made  the  following  statement  to  the  court : 

**I  should  like  an  exception  to  the  refusal  of  the  court 
to  give  those  instructions  asked  and  not  given,  or  as 
given  and  modified.  *  *  I  should  like  an  exception 
*  *  to  the  limitation  placed  by  the  court  on  the  instruc- 
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tion  relative  to  sympathy,  which  was  asked  for  by  the 
defendant/* 

'*The  trial  judge,'*  says  Mr.  Justice  Gose,  in  Wheeler 
V.  Hotel  Stevens  Co.,  71  Wash.  142,  146  (127  Pac.  840, 
842,  Ann.  Cas.  1914C,  576,  578),  *^may,  and  where  there 
is  a  seeming  necessity  should,  caution  the  jury  not  to 
allow  sympathy  or  prejudice  to  influence  their  verdict.  ** 

To  the  same  effect,  see  Blashfield's  Instructions  to 
Juries,  Section  344,  where  this  author  remarks : 

*'As  regards  the  necessity  of  giving  such  instruc- 
tions, there  is  some  diversity  of  opinion.  A  request 
for  a  caution  of  this  nature  may,  of  course,  be  refused, 
if  there  is  nothing  in  the  circumstances  of  the  case 
which  would  make  it  proper.  And  authority  is  not 
wanting  for  the  position  that  it  is  within  the  court's 
discretion  whether  such  an  instruction  shall  be  given 
in  any  case." 

An  examination  of  the  instruction  complained  of 
will  show  that  the  use  of  the  phrase  *'just  because" 
was  equivalent  to  telling  the  jury  that  sympathy  for 
a  person  injured  by  the  alleged  negligence  of  another 
was  an  element  to  be  considered  in  determining  the 
damages  sustained,  but  not  the  exclusive  ingredient. 
The  further  declaration  imputed  to  each  juror,  **I  have 
got  to  get  up  here  and  steel  myself  and  not  be  sympa- 
thetic," was  tantamount  to  a  command  to  be  com- 
passionate. Telling  the  jury,  **You  exercise  your 
hearts  as  well  as  your  brains,"  was  the  same  as  invit- 
ing their  commiseration.  The  word  ** heart,"  as  used 
in  the  language  quoted,  was  undoubtedly  employed  to 
represent  the  seat  of  the  affections,  emotions,  feelings 
and  passions,  as  contradistinguished  from  the  abode  of 
the  intellect  and  the  will.  In  the  trial  of  causes  jurors 
should  be  admonished,  when  deemed  necessary  by  the 
court,  to  lay  aside  pathos  and  prejudice,  carefully  to 
weigh  the  evidence  received,  and  from  it  alone,  guided 
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by  the  court's  instructions,  determine  the  issues  sub- 
mitted to  them.  Juries  are  not  required  or  even  ex- 
pected to  ** exercise  their  hearts''  in  reaching  a  verdict, 
and  the  invitation  to  do  so,  as  given  in  the  instruction 
challenged,  was  erroneous. 

3.  The  rule  formerly  prevailing  in  this  state  was 
that,  where  error  appeared,  prejudice  would  be  pre- 
sumed, in  which  case  a  reversal  of  the  judgment  would 
inevitably  result,  unless  it  was  manifest  that  no  in- 
jurious consequences  arose  from  a  misapplication  of 
the  law.  In  the  case  at  bar  there  is  attached  to  the 
bill  of  exceptions  a  copy  of  the  entire  testimony  re- 
ceived at  the  trial  and  of  the  instructions  that  were 
given  and  those  that  were  refused.  When  such  a 
transcript  has  been  brought  up  it  is  now  necessary, 
under  an  amendment  to  the  organic  law  of  the  state, 
to  examine  the  record  with  care  and  determine  whether 
the  judgment  should  be  aflSrmed  notwithstanding  the 
error :  Article  VII,  Section  3  of  the  Constitution.  The 
question  to  be  considered  is  whether,  from  an  examina- 
tion of  the  entire  testimony,  it  can  aflSrmatively  be  said 
that  the  verdict  for  $3,100  is  excessive  by  reason  of  any 
sympathy  that  the  jury  may  have  exercised  in  behalf  of 
the  plaintiff. 

4.  The  testimony  shows  that  the  plaintiff  is  a  long- 
shoreman, having  worked  at  that  business  8  years 
prior  to  his  injury,  and  for  his  services  received  $4.50 
a  day.  If  he  was  employed  more  than  9  hours  in  any 
one  day,  he  was  paid  75  cents  an  hour  for  the  extra 
time.  He  was  robust,  and  from  the  American  Mortal- 
ity Tables  has  an  expectancy  of  33  years.  The  plain- 
tiff, in  speaking  of  his  injured  foot,  testified : 

**It  swells  up  every  afternoon.  *  •  When  I  work  a 
little  it  swells  up  more." 
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In  answer  to  the  question,  **  Does  that  foot  affect  you 
now?'*  Kveset  replied: 

*'Well,  if  I  walk  all  day  it  gets  weak,  you  know.  I 
can  walk  on  the  level,  but  if  I  step  on  something  round 
my  foot  turns  and  hurts,  you  know.'* 

Dr.  B.  N.  Wade,  who  waited  upon  the  plaintiff  when 
he  was  hurt,  in  speaking  of  the  injury  at  that  time, 
testified : 

'*The  outer  bone  was  fractured  just  above  the  ankle, 
and  it  turned  in  an  oblique  direction,  and  the  inner  bone 
was  broken,  and  the  fracture  extended  down  quite  a 
little  bit.  That  was  due  to  the  turning  of  the  foot, 
somewhat. 

**Q.  From  your  examination  of  him  recently,  will 
you  state  what  the  condition  of  his  foot  and  ankle  is  T 

**  A.  There  is  a  little  swelling  there  yet,  and  it  seems 
to  come  up  badly  evenings,  and  the  joint  is  weak. 

''Q.  Is  that  ankle  liable  to  turn  on  him  when  he 
walks  T 

**A.  It  is  liable  to  turn  on  him  when  he  walks, 
because  the  ligaments  are  torn  off,  and  the  joint  is 
weak,  and  if  he  got  any  sudden  twisting  of  this  ankle 
it  would  become  dislocated  again.'* 

In  alluding  to  the  foot  and  ankle  this  witness  was 
asked:  ^'You  think  that  in  its  present  condition  that  it 
is  practically  permanent  ? "    He  answered :  *  *  Yes,  sir. ' ' 

Dr.  J.  G.  Swenson  testified  that  the  plaintiff's  foot 
is  permanently  injured.  In  answer  to  the  inquiry,  '*I 
wish  you  would  kindly  tell  the  jury  in  your  own  way 
what  his  present  condition  is,  that  is,  of  his  left  foot, ' ' 
the  witness  said: 

**Why,  the  present  condition  of  his  left  foot  is  one 
of  an  injured  ankle  on  both  sides,  both  bones,  the  outer 
and  the  inner,  the  tibia  and  the  fibula  have  been  frac- 
tured, resulting  in  a  weakened  ankle,  an  ankle  that 
interferes  with  his  locomotion  and  with  his  work." 
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Further  referring  to  the  plaintiflf  and  to  the  injury- 
he  had  received,  Dr.  Swenson  stated  upon  oath : 

**He  hasn't  the  use  of  the  ankle.  It  interferes  with 
him  a  great  deal.  *  *  It  is  a  severe  injury  to  the 
ankle/' 

Dr.  Ealph  C.  Walker  who  took  X-ray  photographs 
of  the  plaintiff's  injury  3  days  after  he  was  hurt  was 
asked :  **How  far  are  those  fractures  above  the  joint?" 
The  witness  replied : 

'*They  are  right  in  the  joint,  not  above  it;  well,  one 
of  these  breaks  is  about  an  inch  above,  on  the  fibula, 
and  extends  right  down  into  the  joint;  and  the  one  on 
the  tibia  extends  into  the  joint. 

**Q.  Is  that  condition  that  you  found  there  perma- 
nent. Doctor? 

*'A.  Yes,  sir;  it  is.'^ 

Dr.  E.  J.  Marsh,  as  the  defendant's  witness,  testi- 
fied that  51  days  after  the  injury  he  examined  the  plain- 
tiff's hurt,  and  found  that: 

'*He  had  a  fracture,  what  was  called  a  Pott's  frac- 
ture, in  the  lower  end  of  the  tibia  and  the  lower  end 
of  the  fibula,  the  two  bones  of  the  leg." 

The  defendant's  counsel,  referring  to  the  time  of  the 
trial,  which  was  more  than  8  months  after  the  injury, 
inquired : 

**Now,  assuming  that  this  man  has  at  the  present 
time  a  swelling  of  the  ankle  of  one  inch — there  is  a 
swelling  to  that  extent — I  will  ask  you  whether,  in  your 
opinion,  it  would  be  reasonable  to  expect  a  swelling  of 
that  amount  at  this  time  after  the  break?" 

The  witness  replied : 

**  Well,  I  think  you  very  often  see  that.  I  would  ex- 
pect the  swelling  to  go  down ;  to  have  it  diminished  in 
size  during  the  next  few  months.  In  other  words,  I 
don't  believe  there  will  be  a  permanent  enlargement  of 
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that  amount.    It  probably  will  always  be  a  little  larger, 
but  not  that  size. ' ' 

This  doctor  further  testified  in  relation  to  the  hurt : 

'*  There  may  be  a  little  deformity,  a  little  permanent 
deformity  there,  but  I  don't  look  for  any  permanent 
disability.'* 

The  foregoing  is  a  fair  epitome  of  the  testimony  re- 
lating to  the  extent  of  the  plaintiff's  injury.  A  peru- 
sal of  the  sworn  statements  of  these  physicians  will 
convince  any  person  that  the  hurt  was  severe.  In  the 
notes  to  the  case  of  Cleveland  etc.  R.  Co.  v.  Hadley,  16 
Ann.  Cas.  1,  14,  will  be  found  many  decisions  deter- 
mining what  sums  awarded  by  juries  as  damages  for 
the  fracture  of  one  leg  were  not  regarded  as  excessive 
verdicts.  These  adjudications  vary  from  $9,000  to 
$350.  One  of  the  cases  mentioned  in  the  annotations 
referred  to  is  that  of  St  Louis  etc.  R.  Co.  v.  Woolum, 
84  Tex.  570  (19  S.  W.  782),  where  for  a  hurt  resulting 
from  the  fracture  of  both  bones  of  his  right  leg  at  the 
ankle  joint,  causing  a  permanent  injury,  attended  with 
long  suffering  and  making  him  a  cripple  for  life,  a 
brakeman  hurt  while  discharging  his  duty  was  allowed 
$4,000,  and  it  was  held  the  verdict  was  not  excessive. 
The  hurt  in  that  case  appears  to  be  so  similar  to  the 
injury  which  the  plaintiff  herein  sustained  that  we  con- 
clude the  award  of  $3,100,  the  general  damages  given, 
shows  the  verdict  was  not  excessive  or  induced  by  the 
erroneous  charge  to  which  reference  has  been  made. 

The  jury,  having  retired  to  consider  their  verdict, 
returned  for  further  instructions,  whereupon  one  of 
their  number  inquired  if  they  had  authority  under  the 
demand  in  the  complaint  for  judgment  for  general  and 
special  damages  and  costs  and  disbursements,  to  fix 
the  amount  of  attorney's  fees.  The  court  replied: 
**you  have  not."     This  request  for  further  instruc- 


92  Statb  v.  Garland.  [77  Or. 

tions  evidently  did  not  manifest  a  desire  to  express 
sympathy  for  the  plaintiff,  but  only  to  discharge  a  duty 
which  the  jury  thought  devolved  upon  them  under  the 
prayer  for  judgment  as  demanded  in  the  initiatory 
pleading. 

From  an  examination  of  a  transcript  of  the  entire 
testimony  and  the  charge  as  given  by  the  court,  it  is 
believed  that  substantial  justice  has  been  administered, 
and  that  the  determination  of  the  trial  court  should  be 
upheld  notwithstanding  the  error  complained  of:  Hdag 
v.  Washington-Oregon  Corp.,  75  Or.  588  (147  Pac.  756). 

It  follows  that  the  judgment  should  be  affirmed,  and 
it  is  so  ordered.  Ajfibmed. 

Me.  Justice  Eakin  concurs. 

Mb.  Justice  Bean  concurs  in  the  result. 

Mr.  Justice  Harris  delivered  the  following  dissent- 
ing opinion. 

I  do  not  concur,  for  the  reasons  stated  in  dissenting 
from  the  majority  opinion  in  Hoag  v.  Washington^ 
Oregon  Corp.,  75  Or.  588  (147  Pac.  756,  766). 


Argued  June  21,  defendant  disbarred  July  20,  1915. 

STATE  ex  rel.  v.  GARLAND. 

(150  Pac.  289.) 

Attorney  and  Client — ^Disbarment — Evidence. 

1.  Where  the  disbarment  of  an  attorney  is  sought  under  Section 
1092,  L.  O.  L.,  as  guilty  of  any  willful  deceit  or  misconduct  in  his 
profession,  and  such  attorney  has  borne  a  good  reputation  in  the  com- 
munity in  which  he  lived,  competent  evidence  against  him  should 
show  that  the  accusation  is  true  to  justify  disbarment. 

[As  to  the  causes  and  proceedings  for  disbarment  of  attorneys 
and  the  power  of  courts  to  disbar,  see  notes  in  95  Am.  Dec.  333; 
45  Am.  St.  Bep.  71.] 
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Attorney  and  CUont — Di8t>arment — Conversion  of  State  FnndB — Stat- 
ute. 

2.  Under  Section  1092,  L.  O.  L.,  providing  that  an  attorney  may 
be  removed  or  suspended  by  the  Supreme  Court  for  being  guilty  of  any 
willful  deceit  or  misconduct  in  his  profession,  where  an  attorney  was 
appointed  special  prosecutor  for  the  state  in  proceedings  to  escheat 
certain  property  of  a  decedent,  and,  as  such,  received  a  check  rep- 
resenting state  funds  due  it  in  the  proceedings,  which  he  deposited 
to  his  individual  bank  account  and  converted  wrongfully,  withhold- 
ing the  amount  from  the  state,  and  failing,  refusing  and  neglecting 
to  account  therefor,  he  will  be  disbarred  for  the  proper  administration 
of  justice,  the  protection  of  the  public,  of  clients,  of  the  courts,  and 
the  dignity  of  the  legal  profession. 

Original  proceeding  in  Supreme  Court. 

This  is  a  proceeding  for  the  disbarment  of  Charles 
W.  Garland,  instituted  by  the  State  of  Oregon,  upon 
the  relation  of  John  McCourt,  John  H.  McNary,  0.  P. 
Coshow,  Loring  K.  Adams  and  Alfred  Hampson,  mem- 
bers of  the  Grievance  Committee  of  the  State  Bar 
Association.  Defendant  Disbarred. 

For  the  State  there  was  a  brief  and  an  oral  argument 
by  Mr.  Elton  Watkins. 

For  defendant  there  was  a  brief  over  the  names  of 
Mr.  William  P.  Lord  and  Mr.  Charles  W.  Garland,  in 
pro.  per.,  with  an  oral  argimaent  by  Mr.  Lord. 

In  Banc.  Mr.  Justice  Bean  delivered  the  opinion  of 
the  court. 

The  case  is  based  upon  that  part  of  Section  1092, 
L.  0.  L.,  which  provides  that  an  attorney  may  be  re- 
moved or  suspended  by  the  Supreme  Court  **(3)  for 
being  guilty  of  any  willful  deceit  or  misconduct  in  his 
profession. ''  It  is  set  forth  in  the  accusation  made 
by  the  committee  that  Charles  W.  Garland  is  an  at- 
torney at  law  residing  in  the  county  of  Multnomah, 
and  admitted  to  practice  in  the  Supreme  Court  of  this 
state.     Prior  to  January  5, 1911,  he  was  duly  appointed 
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special  prosecutor  and  attorney  for  the  State  of  Ore- 
gon to  prosecute  certain  proceedings  then  pending  in 
the  Circuit  Court  of  the  State  of  Oregon  for  Multno- 
mah County  to  escheat  to  the  state  property  belong- 
ing to  the  estate  of  Charles  Scheller,  deceased.  As 
such  attorney  for  the  state,  on  January  5,  1911,  Gar- 
land received  from  F.  S.  Fields,  County  Clerk  of  Mult- 
nomah County,  a  check  on  the  Merchants'  National 
Bank  of  Portland,  Oregon,  for  the  sum  of  $709.87,  pay- 
able to  C.  W.  Garland  as  attorney,  the  same  being 
money  belonging  to  the  state  and  arising  out  of  the 
escheat  matter.  On  January  6,  1911,  C.  W.  Garland 
knowingly,  corruptly,  willfully,  criminally  and  feloni- 
ously misappropriated  and  converted  the  above  sum 
to  his  own  use  by  depositing  the  money  in  his  indi- 
vidual name  to  his  own  personal  account  in  the  bank 
of  Hartman  &  Thompson,  Portland,  Oregon,  has  never 
accounted  to  the  state  for  said  money,  but  has  ever 
since  wrongfully  and  unlawfully  withheld  the  same 
from  the  state  and  converted  it  to  his  own  use,  and  has 
failed,  refused  and  neglected  to  account  therefor.  The 
answer  of  Mr.  Garland  asserts  that  the  money  collected 
was  delivered  '*at  the  office  of  the  sheriff  of  Multnomah 
County,  Oregon,  for  transmission  to  the  proper  official 
at  Salem,  Oregon,''  after  deducting  expenses  and 
attorney 's  fees  allowed. 

1.  The  evidence  taken  in  writing  by  a  referee  is  of 
record,  and  need  not  be  here  set  forth.  That  of  repu- 
table citizens  and  high  officials  is  to  the  effect  that  Mr. 
Garland  has  heretofore  borne  a  good  reputation  in  the 
community  in  which  he  lives,  therefore,  under  the  cir- 
cumstances, we  think  the  competent  evidence  shoulcf 
clearly  show  that  the  accusation  against  the  attorney  is 
true :  Ex  parte  Cowing,  26  Or.  572  (38  Pac,  1090) • 
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2.  A  careful  reading  of  all  the  evidence  pertaining 
to  the  written  charge  convinces  us  beyond  a  reasonable 
doubt  that  the  accusation  against  Mr.  Garland  is  true, 
and  that  he  is  guilty  of  willful  deceit  and  misconduct 
in  his  profession  as  an  attorney  in  the  escheat  proceed- 
ings in  failing  and  neglecting  to  account  for  the  sum 
of  $627.37,  according  to  the  nature  of  his  trust,  and 
converting  the  same  to  his  own  use  as  alleged  in  the 
charge.  A  portion  of  the  amount  collected  has  been 
paid  for  the  expenses  of  the  case,  and  $75  allowed  as 
attorney's  fees  therein.  The  proper  administration  of 
justice,  the  protection  of  the  public,  of  those  who  may 
be  clients,  and  of  the  courts,  and  the  dignity  of  the  legal 
profession  demand  that  he  be  disbarred  from  prac- 
ticing as  an  attorney  in  any  of  the  courts  of  the  State 
of  Oregon ,  and  it  is  so  ordered. 

Defendant  Disbarred. 


Argued  May  28,  reversed  July  20,  1915. 

BARE  V.  WORLD  KEEPFRESH  CO.* 

(150  Pac.  747.) 

Mechanics'  Liens— Lien  Notice— Lmnp  Oliarge — ^NonlienaUe  Items. 

1.  If  nonlienable  items  are  contained  in  the  lump  charge  made  in 
a  lien  notice,  no  lien  is  acquired. 

Mechanics'  Liens— Lienahle  Items — Board  and  Expenses. 

2.  The  compensation  provided  by  a  building  contract  being  the 
reasonable  worth  of  the  labor  and  material,  board  and  expenses,  paid 
for  by  tHe  contractor  as  part  of  the  cost  of  or  compensation  for  the 
labor  and  material,  are  lienable. 

Mechanics'  Liens — ^Foreclosure — Complaint. 

3.  In  the  absence  of  attack  by  demurrer  or  motion,  the  complaint 
in  mechanic's  lien  foreclosure,  though  not  specifically  alleging  the 
contract  was  completed,  is  sufficient;  it  alleging  the  dryer  was  con- 
structed, and  showing  that  the  claim  is  for  services  performed  and 
materials  furnished  in  the  construction  of  a  dryer. 


•Food  furnished  contractor  for  employees   and  teams  as  material 
giving  lien  on  railroad  is  discussed  in  note  in  15  L.  B.  A.  (N.  S.)  509. 

Reporter. 
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From  Washington :  James  U.  Campbell,  Judge. 

Department  2.     Statement  by  Mb.  Justice  Bean. 

This  is  a  suit  by  Theo.  M.  Barr  against  the  World 
Keepfresh  Company  to  foreclose  a  mechanic's  lien  on 
lots  5  and  6,  block  8,  Fair  View  Addition  to  the  City 
of  Hillsboro,  Washington  County,  Oregon,  together 
with  the  structure  erected  thereon.  The  lien  was  filed 
by  the  plaintiff  September  26,  1912,  for  services  ren- 
dered and  materials  furnished  by  him  to  the  defendant 
in  the  construction  of  a  dryer,  between  August  8  and 
September  11,  1912,  as  stated  in  the  notice  of  lien  and 
in  the  complaint.  The  claim  amounted  to  $2,087.37, 
no  part  of  which  has  been  paid.  Plaintiff  asked  to  be 
allowed  $225,  attorney's  fees.  The  defendant's  an- 
swer consists  of  a  general  denial  of  the  allegations  of 
the  complaint,  a  portion  of  which  is  based  upon  in- 
formation and  belief.  Upon  the  trial  evidence  was 
introduced  showing  that  about  the  month  of  May,  1912, 
the  plaintiff  agreed  orally  with  the  defendant  to  con- 
struct a  drying  plant,  in  the  warehouse  or  dryer  of  the 
defendant  company,  for  what  the  labor  and  material 
would  be  reasonably  worth.  The  plant  consisted  of 
two  units  or  furnaces  with  the  attachments,  each  fur- 
nace having  10  apartments  or  trays  for  drying  fruits 
and  vegetables  connected  therewith.  The  plaintiff 
proceeded  to  get  out  the  materials  to  be  used  in  both 
units.  At  first  only  one  unit  was  erected,  as  the  com- 
pany desired  to  observe  its  operation  before  building 
the  second,  and  to  make  such  alterations  as  would  be 
shown  to  be  necessary.  Thereafter  plaintiff  con- 
structed the  two  units  and  finished  the  same  in  Septem- 
ber. The  furnaces  were  built  upon  a  cement  floor,  and 
constructed  of  brick,  laid  in  mortar.    The  notice  of  lien 
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contained  a  lumping  charge,  consisting  of  a  single  item, 
as  follows : 

The  World  Keepfresh  Company,  a  Corporation,  in 
Account  With  Theo.  M.  Barr,  Dr. 

To  materials  furnished  and  labor  performed 
in  the  construction  of  a  fruit  drver  or 
warehouse \ $2,087.37 

The  trial  court  rendered  a  decree  in  favor  of  the  de- 
fendant for  the  reason  that  the  amount,  $2,087.37,  as 
claimed  in  the  lien  notice,  comprised  nonlienable  items. 
The  plaintiff  appeals.  Eeversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Woodson  T,  Slater  and  Messrs,  Jeffrey  <&  Lenon, 
with  oral  arguments  by  Mr,  Slater  and  Mr.  Charles  E. 
Lenon. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  E.  E.  Heckhert. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 
1.  It  is  the  position  of  defendant : 

**That  no  lien  was  created  in  favor  of  the  plaintiff 
under  the  lien  notice  filed  by  him,  the  claimant  having 
mingled  therein  lienable  and  nonlienable  items  in  a 
lumping  charge,  there  being  no  means  of  ascertaining 
from  the  notice  itself  the  amount  of  nonlienable  items, 
or  of  segregating  the  same  from  the  lienable  items." 

When  the  lien  notice  contains  merely  a  lumping 
charge  of  the  amount  demanded,  consisting  of  both 
lienable  and  nonlienable  items,  and  there  is  no  means 
of  ascertaining  the  latter  from  the  lien  notice  itself,  it 
has  often  been  held  that  no  lien  is  acquired,  and  the 
court  cannot,  from  oral  testimony,  separate  the  items 
for  which  a  lien  is  given  from  those  for  which  no  lien 
can  be  acquired :  Harrishurg  Lhr.  Co.  v.  Washburn,  29 

77  Dr.— 7 
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Or.  150, 164  (44  Pac.  390) ;  Allen  v.  Elwert,  29  Or.  428, 
444  (44  Pac.  823,  48  Pac.  54) ;  2  Jones  on  Liens,  §  1419; 
Hughes  v.  Lansing,  34  Or.  118, 124  (55  Pac.  95,  75  Am. 
St.  Eep.  574) ;  Portland  Hardwood  Floor  Co.  v.  Log- 
ging Co.,  64  Or.  316,  319  (130  Pac.  52) ;  Stewart  v. 
Spalding,  71  Or.  310  (141  Pac.  1127).  Counsel  for 
plaintifif  submitted  that  the  items  of  board  and  ex- 
penses were  a  part  of  the  compensation  for  the  labor 
and  materials  going  to  make  up  the  reasonable  cost 
and  value  thereof  and  were  not,  strictly  speaking,  items 
for  which  a  lien  is  claimed.  No  nonlienable  item 
appears  upon  the  face  of  the  notice ;  hence  it  becomes 
important  to  determine  whether  or  not  the  proof  shows 
that  nonlienable  items  were  contained  in  the  amount 
claimed. 

2.  The  controversy  is  in  regard  to  a  memorandum  of 
board  and  expenses  amounting  to  about  $90  contained 
in  a  statement  of  account  referred  to  by  plaintifif  while 
testifying,  and  filed  as  an  exhibit  without  objection.  It 
will  be  noticed  from  the  statement  of  the  case  that  the 
claim  sued  for  is  the  reasonable  compensation  for  both 
materials  furnished  and  labor  performed  in  the  con- 
struction of  the  plant.  Upon  this  question  Mr.  Barr, 
the  plaintiff,  testified  to  the  efifect  that  the  statement 
contained  the  value  of  all  the  labor  and  materials  in  the 
construction  of  the  dryer,  and  mentioned  the  main 
items  of  sheet  iron,  brick  and  lumber,  etc.;  that  the 
material  and  labor  amounted  in  full  to  $2,087.37.  His 
evidence  was  not  objected  to,  and  was  not  attempted 
to  be  shaken  on  cross-examination.  Another  witness, 
Charles  F.  Gable,  superintendent  for  the  defendant  in 
the  construction  of  the  plant,  stated  that  one  of  the 
units  would  cost  $1,000,  or  two,  $2,000.  Allen  B.  Kirk, 
general  superintendent  of  the  defendant  company,  tes- 
tified upon  this  point  that  the  two  units  of  the  plant 
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cost  from  $1,000  to  $1,100  each.    Eeferring  to  the 
memorandum  of  plaintiff,  the  manager  said : 

*'I  imagine  the  bill  is  for  two  machines,  $2,087.37; 
that  is  double  the  cost  of  one  machine. ' ' 

• 

It  appears  that  he  had  seen  the  first  one,  but  not  the 
second.  Upon  being  recalled  he  testified  that  the  dryer 
constructed  at  Willamina  cost  $1,100  and  resembled 
those  at  Hillsboro.  In  addition  to  this,  defendant  in- 
troduced in  evidence  a  statement  of  the  cost  of  the 
dryer  at  the  former  place,  which  showed  the  same  to  be 
$1,010.98.  It  is  therefore  clearly  apparent  that  there 
is  practically  no  dispute  but  that  the  plant  was  of  the 
reasonable  value  of  the  amount  claimed.  It  is  seldom 
that  there  is  so  little  difference  in  the  estimates  of  the 
parties.  In  keeping  his  accounts,  Mr.  Barr  made  the 
memorandum  of  board  and  expenses  which  were  paid 
for  as  a  part  of  the  cost  of  the  labor  performed  and 
materials  furnished  in  constructing  the  dryer,  and 
simply  charged  as  board  and  expenses.  It  enhanced 
the  cost  of  the  structure,  but  was  purely  the  compensa- 
tion for  the  labor  and  materials. 

Suppose  a  man  had  worked  for  Mr.  Barr  upon  the 
dryer  in  question  50  days  for  his  board,  and  Barr  had 
paid  $1  per  day  for  his  keep,  could  it  successfully  be 
maintained  that  plaintiff  would  not  be  entitled  to  a  lien 
for  the  $50  paid  in  that  manner  for  the  labor  per- 
formed upon  the  structure  if  it  was  reasonably  worth 
that  sum!  We  think  not.  Board  and  expenses,  when 
considered  as  used  in  the  construction  of  a  building, 
are  nonlienable,  but  when  they  are  a  part  of  the  rea- 
sonable compensation  paid  for  the  labor  and  materials, 
it  is  otherwise.  In  City  of  Salem  v.  Lane  <&  Bodley 
Company,  189  111.  593  (60  N.  E.  37,  82  Am.  St.  Eep. 
481),  it  was  held  that  if  the  contract  for  an  engine  for 
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an  electric  plant  provided  that  the  sum  of  $50  should 
be  added  to  the  contract  price  of  the  engine  in  case  the 
services  of  an  erector  were  needed  to  set  up  the  engine, 
the  sum  of  $50  for  services,  ** board  and  expenses"  of 
the  erector  while  setting  up  the  engine  would  be  prop- 
erly regarded  as  part  of  the  contract  price  of  the  en- 
gine for  which  the  lien  was  allowed.  Lyhrandt  v. 
Eherly,  36  Pa.  347,  is  authority  that  if  the  mechanic 
engages  his  hands  at  a  certain  sum  per  diem  and  their 
board,  he  may  include  in  his  lien  the  wages  and  board 
of  the  journejTnen ;  for  it  is  a  part  of  the  compensation 
for  his  work  and  labor  in  the  erection  of  the  building. 

The  question  at  issue  in  the  case  under  consideration 
is  the  reasonable  compensation  for  the  labor  performed 
and  materials  furnished  in  the  erection  of  the  dryer. 
The  form  of  bookkeeping  or  memorandum  made  by  the 
plaintiff  is  not  important.  It  is  the  truth  of  the  allega- 
tions that  should  govern,  and  not  the  form  of  book- 
keeping; hence  we  conclude  that  there  were  no  nonlien- 
able  items  contained  in  the  amount  claimed  in  the  lien 
notice. 

The  second  position  of  the  defendant  is  that  the  lien 
statement  filed  was  not  a  true  one  within  the  meaning 
of  Section  7420,  L.  0.  L.  This  is  embraced  in  the  first 
contention  mentioned,  of  which  we  have  already  dis- 
posed. The  defendant's  evidence  shows  that  the 
amount  of  the  statement  filed  was  the  reasonable  value. 

3.  It  is  next  claimed  that  the  complaint  is  defective 
in  not  stating  that  the  labor  and  material  were  for 
use,  or  were  used  in  the  construction  of  the  building, 
or  that  plaintiff  completed  the  same,  or  that  60  days 
have  not  elapsed  since  the  completion  of  the  con- 
tract. That  pleading  was  not  challenged  by  demur- 
rer or  motion,  nor  was  there  any  objection  made  to 
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the  introduction  of  evidence  under  the  allegations 
thereof.  It  alleges  that  the  dryer  was  constructed 
between  August  8  and  September  11,  1912,  and  that 
the  lien  was  filed  on  September  24th  of  the  same  year. 
While  this  is  not  the  exact  diction  used  by  counsel  for 
defendant,  it  amounts  to  the  same  thing.  While  the 
complaint  does  not  allege  in  precise  language  that  the 
contract  was  completed,  it  alleges  that  the  dryer  was 
constructed,  and  it  shows  that  the  claim  is  for  ser- 
vices performed  and  material  furnished  *4n  the  con- 
struction of  a  dryer. '^  A  copy  of  the  lien  notice  is 
attached  to  and  made  a  part  of  the  complaint,  and 
says  that  the  claim  is  for  materials  furnished  to  be 
used,  and  which  were  used,  in  the  construction  of  the 
building  and  for  labor  performed  upon  the  same.  Es- 
pecially in  the  absence  of  any  demurrer  or  motion 
challenging  the  sufficiency  of  the  complaint  we  con- 
clude that  it  was  sufficient:  Matthiesen  v.  Arata,  32 
Or.  342  (50  Pac.  1015,  67  Am.  St.  Eep.  535) ;  Bohn 
V.  Wilson,  53  Or.  490,  493  (101  Pac.  202). 

It  was  stipulated  that  the  court  fix  a  reasonable 
amount  as  attorney's  fees  for  the  foreclosure  of  the 
lien.  Two  hundred  dollars  is  allowed  as  such.  The 
decree  of  the  lower  court  is  therefore  reversed,  and 
one  will  be  entered  foreclosing  the  lien  for  $2,087.37, 
for  $200  attorney's  fees,  and  for  costs  and  disburse- 
ments as  prayed  for  in  the  complaint. 

Reversed  and  Decree  Rendered. 

Mr.  Justice  Eakin,  Mr.  Justice  Burnett  and  Mb. 
Justice  Harris  concur. 
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BAEB  V.  WORLD  KEEPFRESH  CO. 

(150  Pac.  749.) 

Meduudcs*  Lienfl — ^Foreclosure  Decree — Sale  of  Property. 

1.  The  decree  in  a  mechanic's  lien  foreclosure  should  provide  that 
the  building  and  necessary  ground  be  sold  together,  and  not  that  the 
building  be  sold  first,  and  then,  if  necessary,  the  ground. 

From  Yamhill :  Websteb  Holmes,  Judge. 

Department  2.    Statement  by  Mr.  Justice  Bean. 

This  is  a  suit  by  Theo.  M.  Barr  against  the  World 
Keepfresh  Company,  a  corporation,  in  which  the  de- 
fendant appeals  from  a  decree  of  the  Circuit  Court 
for  Yamhill  County  in  favor  of  plaintiff,  foreclosing  a 
mechanic's  lien  on  block  4,  in  Kershaw's  Addition  to 
Willamina,  Oregon,  together  with  the  buildings  there- 
on. The  claim  alleged  in  the  complaint  is  for  labor 
performed  and  materials  furnished  in  the  construc- 
tion of  a  dryer  of  the  reasonable  value  of  $1,010.98. 
A  copy  of  the  notice  of  lien  filed  by  plaintiff  is  at- 

« 

tached  to  and  made  a  part  of  the  complaint. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  E,  E.  Heckbert. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Jeffrey  S  Leu  on,  with  an  oral  argument  by 
Mr.  Charles  E.  Lenon. 

Mr.  Justice  Bean  delivered  the  opinion  of  the 
court. 

1.  The  demand  consists  of  a  single  item,  the  ma- 
terials furnished  and  labor  performed.     The  case  is  a 
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companion  to  Barr  v.  World  Keepfresh  Co,,  ante, 
p.  95  (150  Pac.  747),  differing  but  slightly  from  that 
and  controlled  thereby.  In  this  case  it  is  contended 
that  the  sum  of  $24  was  for  nonlienable  items,  consisting 
of  board,  lodging  and  expenses.  It  is  shown  by  the  evi- 
dence that  the  plaintiff,  according  to  his  custom,  paid 
the  workmen  for  work  done  outside  of  the  City  of  Salem 
the  usual  rate  per  diem  and  $5  per  week  additional.  The 
plaintiff  had  nothing  to  do  with  boarding  his  help.  This 
item  and  other  expenses,  such  as  freight  upon  material, 
were  simply  matters  which  added  to  the  cost  of  the 
labor  and  material.  It  is  earnestly  argued  by  defendant 
that  the  evidence  in  the  case  does  not  support  the  de- 
cree. This  position  cannot  be  maintained.  To  begin 
with,  the  answer  of  the  defendant  is  not,  and  appar- 
ently could  not  be,  a  square  denial  of  the  claim.  It  is 
to  the  effect  that  it  denies  every  allegation  therein 
except  as  admitted.  It  acknowledges  that  the  plain- 
tiff furnished  some  materials  for  a  dryer  in  the  town 
of  Willamina.  How  much  was  so  furnished,  or 
whether  less  than  the  above  amount,  nowhere  appears 
in  the  answer.  Waiving  this,  however,  a  careful  ex- 
amination of  the  evidence  shows  that  the  claim  is  a 
reasonable  amount  for  the  labor  performed  and  ma- 
terials furnished  in  the  construction  of  the  dryer. 
Mr.  Barr  did  not  personally  superintend  the  erection 
of  the  plant,  but  shipped  the  material  to  the  place, 
and  his  foreman,  who  was  present  during  the  whole 
time,  testified  that  he  received  the  materials,  kept  his 
own  time  and  that  of  the  men.  Plaintiff's  evidence 
shows  that  the  amount  charged  was  reasonable. 
None  of  this  evidence  is  contradicted.  The  decree  ap- 
pealed from  provides  that  the  building  and  dryer  be 
sold  first,  and  then,  if  necessary,  block  4,  upon  which 
the  same  is  situated,  shall  be  sold.    This  might  work 
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a  hardship  upon  the  defendant.  The  building  and 
necessary  ground  should  be  sold  together.  With  this 
exception  the  decree  of  the  lower  court  is  aflBrmed; 
plaintiff  to  recover  costs.  Affirmed. 

Mr.  Chief  Justice  Moore,  Mb.  Justice  Eakin  and 
Mr.  Justice  Harris  concur. 


Argued  July  8,  affirmed  July  20,  1915. 

WESTEEN    OEEGON    TRUST    CO.    v.    HEN- 

DRICKS. 

(150  Pac.  753.) 

Vendor  and  Pnrcliaaeir — ^Avoldajice  of  Contract — Sufficiency  of  Evi- 
dence— Misrepresentation. 

1.  In  an  action  to  foreclose  a  mortgage  on  residence  property  sold 
to  defendants  by  the  mortgagee,  evidence  held  insufficient  to  show 
any  misrepresentation  by  the  mortgagee  in  respect  to  the  removal  of 
a  barn  and  of  animals  in  a  park  zoo  near  the  premises. 

Vendor  and  Porchaser — ^Performance  of  Ckmdltlona — ^Acceptance. 

2.  Under  a  contract  for  the  sale  of  property,  providing  that  the 
vendor  at  his  own  expense  should  improve  all  the  streets  with  hard 
surface  pavement,  the  purchaser,  who  demanded  that  a  pavement 
should  be  put  in  a  street  up  to  a  declivity,  admitting  that  it  was  im- 
possible to  pave  the  remainder  of  the  street,  after  such  paving  had 
been  done  to  his  satisfaction,  could  not  insist  that  the  vendor  do  an 
impracticable  or  impossible   thing. 

[As  to  false  statement  by  vendor  of  intention  to  make  im- 
provement affecting  property  sold  as  fraud  sufficient  to  avoid  con- 
tract of  sale,  see  note  in  Ann.  Oas.  1914B,  862.] 

Vendor  and  Purchaeer — ^Bemedies  of  Purchaser — ^Avoidance — ^Burden 
of  Proof — Breach  of  Conditions. 

3.  In  an  action  to  foreclose  a  mortgage  on  the  property  sold  to 
defendants  by  the  mortgagee,  evidence  for  defendants  held  not  to 
sustain  the  burden  of  proving  the  mortgagee's  failure  to  perform  his 
contract  undertaking  to  lay  water-pipes  and  construct  sewers,  or  his 
oral  agreement  to  install  gas  service,  or  his  oral  promise  of  a  street-car 
line  to  the  property  within  one  year  from  the  contract. 

Evidence — ^Parol  Evidence  to  Vary  Writing. 

4.  Where  a  contract  for  the  sale  of  land  has  been  reduced  to  writ- 
ing and  the  mutual  obligations  of  the  parties  specified,  the  purchaser 
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cannot  vary  or  alter  the  written  contract  by  showing  contemporaneous 
parol  agreements  without  alleging  and  proving  that  some  fraud  was 
practiced  upon  him  to  prevent  such  agreement  from  being  inserted  in 
the  written  contract. 

[As  to  supplementing  contract  for  sale  of  realty  by  proof  of 
collateral  oral  agreement,  see  note  in  Ann.  Oas.  1914 A,  456.] 

Vendor  and  Purchaser — ^Breach  of  Oonditions — Waiver  or  Acquiescence. 

5.  Where  purchasers  objected  to  paying  interest  on  their  mortgage 
note  until  a  car  line  waa  built  to  their  premises,  and  the  vendor  and 
mortgagee  gave  them  a  writing  waiving  interest  until  the  line  was 
in  opercrtion,  the  purchasers,  who  thereafter  continued  to  treat  the 
property  as  their  own,  would  be  held  to  have  acquiesced  in  the  settle- 
ment offered  by  the  vendor. 

From  Multnomah :  William  N.  Gatens,  Judge. 

Department  1.  Statement  by  Mb.  Justice  Mo- 
Bride. 

This  is  a  suit  by  the  Western  Oregon  Trust  Com- 
pany, a  corporation,  against  E.  W.  Hendricks  and 
Clara  D.  Hendricks,  to  foreclose  a  mortgage  upon  lot 
2  in  block  2,  Parkside  Addition  to  Portland,  which 
mortgage  is  to  secure  a  promissory  note  for  $2,000 
and  interest  at  6  per  cent,  given  July  10,  1909.  De- 
fendants answered,  admitting  the  execution  of  the 
mortgage  and  setting  up  as  a  defense  that  prior  to 
July  10,  1909,  plaintiff,  being  the  owner  of  the  land 
described  in  the  complaint,  negotiated  for  a  sale 
thereof  to  defendants.  The  answer  then  sets  up  a 
state  of  facts  which  are  summarized  in  defendants' 
brief  as  follows: 

**  (1)  Said  property  is  located  back  of  the  city  park, 
in  which  was  an  animal  zoo,  also  an  offensive  stable, 
and  certain  buffaloes  were  kept  south  of  Parkside. 

**(2)  At  the  time  of  the  negotiations  there  was 
neither  street-car  service,  water-mains,  nor  water 
supply,  nor  gas,  nor  sewer  to  Parkside;  and  as  an 
inducement  to  Hendricks  to  make  the  contract  of  pur- 
chase, the  plaintiff,  through  Dorr  E.  Keasey,  repre- 
sented as  follows:  *That  within  six  months  from  July, 
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1909,  the  use  of  the  said  Washington  Street  City  Park 
for  animals  would  be  prohibited  and  the  animals 
would  be  removed  therefrom,  and  also  that  the  buffa- 
loes would  be  removed  from  the  buffalo  pen  or  range, 
and  that  within  one  year  from  the  date  of  July,  1910, 
the  plaintiff  would  install  or  would  cause  to  be  in- 
stalled water-mains,  with  water  service  from  the  City 
of  Portland  and  with  Bull  Run  water  for  the  use  of 
the  residents  and  for  service  at  the  various  lots  in 
Parkside;  also  that  within  said  period  of  one  year 
gas-mains  would  be  installed  and  gas  would  be  dis- 
tributed throughout  said  mains  for  the  use  of  inhabi- 
tants and  residents;  also  that  within  the  period  of  one 
year  the  said  Parkside  Addition  would  be  served  with 
and  connected  with  sewer  service,  and  that  within  the 
same  period  of  time  all  the  streets  in  Parkside  Addi- 
tion would  be  improved  and  hard-surfaced  and  that 
hard-surfaced  roadways  and  concrete  sidewalks  and 
cement  curbing  would  be  put  in  place ;  also  that  within 
one  year  regular  street-car  service  would  be  installed 
for  Parkside  Addition,  which  would  serve  the  inhabi- 
tants and  residents  thereof  and  that  said  line  would 
be  constructed  and  actual  car  service  begun  thereon 
in  the  period  of  time  named.  ^ 

**(3)  The  company  exhibited  a  certain  map  or  plat, 
showing  Edison  Street  running  from  Washington 
Street  on  the  north  and  forming  the  east  boundary  of 
Parkside,  to  the  southerly  street  thereof. 

**(4)  That  the  company  would  make  the  improve- 
ments referred  to. 

**(5)  That  thereby  Parkside  would  be  made  a  de- 
sirable addition  for  residence  purposes. 

**(6)  That  Hendricks  was  induced  to  and  did  be- 
lieve the  representations;  that  he  had  no  other  means 
of  knowledge  concerning  their  truth,  except  as  made 
by  the  plaintiff.  Such  statements  were  made  by  Dorr 
E.  Keasey,  with  whom  Hendricks  had  had  other  deal- 
ings, and  who  had  the  confidence  of  Hendricks,  and 
that  Hendricks  relied  upon  such  statements,  and 
Keasey  made  them  to  induce  Hendricks  to  rely  upon 
them. 
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''(7)  Believing  such  representations,  the  contract 
of  purchase  was  entered  into  and  was  carried  out,  and 
the  note  and  mortgage  executed. 

"(8)  At  the  time  of  the  mortgage  Hendricks  had 
already  paid  $2,000  cash  for  said  lot. 

**(9)  After  Hendricks  purchased  the  land,  he  be- 
gan negotiations  for  the  construction  of  his  dwelling 
house  thereon. 

**(10)  That  the  representations  and  inducements 
hereinbefore  set  forth  have  not  been  fulfilled,  in  this : 
(a)  The  street-car  service  was  not  established  as 
agreed;  (b)  water-mains  and  water  service  were  not 
established  as  agreed;  (c)  gas-mains  and  gas  service 
were  not  established  at  all;  (d)  the  barn  referred  to 
in  the  park  was  not  removed  as  agreed;  (e)  the  wild 
animals  housed  in  the  park  have  not  been  removed, 
but  have  been  continuously  lodged  and  housed  in  close 
proximity  to  the  land ;  (f )  the  buffaloes  have  not  been 
removed,  but  have  been  penned  and  caged  in  the 
buflfalo  pen  at  all  times;  (g)  'that  the  use  of  said  bam 
for  domestic  animals  and  the  use  of  said  buffalo  pen 
or  range  constitute  and  are  a  nuisance  and  danger 
to  the  health  of  any  residents  or  inhabitants  who 
might  build  their  home  in  Parkside,  and  that  the 
refuse  from  said  animals  is  piled  in  such  close  prox- 
imity to  Parkside  that  offensive,  odious  and  obnoxious 
smells  and  odors  therefrom  spoil  the  value  of  said 
lots  1  and  2,  block  2,  Parkside,  as  a  residence  site; 
that  the  barns  and  the  piles  of  offal  from  the  said  ani- 
mals are  infested  by  a  large  number  of  rats  and 
vermin,  which  further  depreciates  and  destroys  the 
value  of  said  above-described  property  as  a  residence 
place ;  that  the  wild  animals  of  various  kinds  and  the 
fowls  which  are  housed  and  kept  at  the  west  side  of 
Washington  Park  further  depreciate  the  value  of 
said  Parkside  as  a  residence  section  and  destroy  the 
property  above  described  for  residence  purposes,  and 
that  in  the  early  hours  of  dawn,  and  early  hours  of 
morning,  and  various  hours  throughout  the  day,  said 
animals  create  a  continuous  and  lasting  disturbance 
and   noise;  (h)    that  the    said    plaintiff  has    failed. 
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neglected  and  refused  to  cause  said  Edison  Street 
to  be  paved  throughout  its  length  from  Barnes  Road 
to  the  public  road  on  the  south  side  of  said  Washing- 
ton Park,  and  thereby  lots  1  and  2  of  block  2,  Park- 
side,  are  deprived  of  such  pavement  which  plaintiff 
said  they  would  have;  that  the  said  Edison  Street 
is  not  fully  paved  in  front  of  said  property  in  Park- 
side,  but  there  is  a  space  of  approximately  25  feet 
in  front  of  said  property  which  is  not  paved  at  all.^ 

**(11)  Except  and  but  for  the  representations,  and 
the  reliance  thereon,  Hendricks  would  not  have  pur- 
chased the  lot. 

**(12)  He  was  induced  to  make  the  contract  and 
pay  $2,000  cash  by  the  wrongful  statements  and  acts 
of  the  plaintiff,  and  was  deceived  and  defrauded 
thereby. 

**(13)  The  company  has  failed,  neglected  and  re- 
fused to  comply  with  or  perform  the  terms  and  condi- 
tions involved  in  said  statements  and  representations, 
etc. ;  that  they  were  material,  etc. 

**(14)  The  failure  to  carry  out  the  contract  has 
operated  as  a  fraud  on  these  defendants. 

*'(15)  No  street-car  service  was  installed  to  Park- 
side  at  the  time  the  answer  was  filed. 

**(16)  By  reason  of  the  fraud  and  wrong  per- 
petrated, as  alleged,  it  was  offered  to  deed  said  prop- 
erty back,  *  which  is  in  the  same  condition  now  as  it 
was  when  these  answering  defendants  purchased  it, 
save  and  except  public  improvements,'  etc.,  and  upon 
executing  the  deed  Hendricks  demanded  the  return 
of  his  $2,000,  with  interest  at  6  per  cent. 

**(17)  The  allegation  then  continues  concerning 
such  representations  that  each  of  them  was  a  part 
and  parcel  of  a  general  scheme  to  make  Parkside  Ad- 
dition a  desirable  residential  district,  and  that  the 
fulfillment  of  the  representations  would  cause  added 
value  to  the  lots. 

*'(18)  'That  at  the  time  said  plaintiff  made  such 
representations  plaintiff  did  not  have  any  valid  or 
other  contract,  or  any  provision,  for  the  removal  of 
the  said  animals  from  the  said  park,  or  for  the  aboli- 
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tion  of  the  buffalo  pen  at  the  south  of  Parkside,  nor 
the  installation  of  street-car  service,  nor  has  plaintiff 
at  any  time  paved  all  of  said  Edison  Street  as  herein- 
before described,  nor  has  plaintiff  caused  Edison 
Street  to  be  connected  with,  nor  has  it  placed  any 
means  of  ingress  or  egress  between  said  Edison  Street 
as  platted  to,  Barnes  Eoad,  and  that  the  representa- 
tions made  by  plaintiff  were  false.* 

'^(19)  That  at  the  time  the  representations  as  al- 
leged were  made  Hendricks  requested  the  company 
to  reduce  them  to  writing;  that  Keasey  assured  him 
they  would  be  carried  out,  and  induced  him  not  to  re- 
quire them  to  be  put  in  writing,  and  by  reason  of  his 
confidence  in  Keasey  he  was  induced  to  accept  them 
orally ;  that  such  representations  were  part  and  parcel 
of  the  consideration  for  the  execution  of  the  con- 
tract. ' ' 

The  reply  alleges  in  substance  that  the  original 
contract  with  defendants  was  in  writing,  and  denies 
that  any  other  representations,  other  than  those  con- 
tained in  the  writing,  were  ever  made  to  defendants. 
The  original  contract  is  made  an  exhibit  to  the  reply, 
and  is  as  follows: 

** Received  of  E.  W.  Hendricks  the  sum  of  two  hun- 
dred dollars  as  a  deposit  to  apply  on  the  purchase  of 
the  following  described  property,  situate  in  the 
county  of  Multnomah,  State  of  Oregon,  to  wit:  Lot 
numbered  two  (2)  in  block  numbered  two  (2)  in  Park- 
side,  according  to  the  duly  recorded  plat  thereof  in 
the  oflBce  of  the  county  clerk  of  said  Multnomah 
County,  the  same  being  within  the  corporate  limits 
of  the  City  of  Portland.  The  full  purchase  price 
thereof  being  four  thousand  dollars,  said  purchase 
price  to  be  paid  as  follows :  Eighteen  hundred  dollars 
within  sixty  days  from  the  date  hereof,  and  the  re- 
mainder, amounting  to  two  thousand  dollars,  to  be 
paid  on  or  before  two  years  from  date  hereof,  with 
interest  at  rate  of  six  per  cent  per  annum,  payable 
annually.    An  abstract  of  title  covering  said  property 
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to  be  delivered  to  purchaser  within  ten  days  from 
date  hereof.  If,  as  disclosed  by  the  abstract,  the  title 
is  defective,  the  purchaser  shall  be  entitled  to  a  return 
of  the  deposit  mentioned  above,  without  interest,  but 
shall  have  no  other  recourse  or  right  of  action  on  ac- 
count thereof,  whatsoever.  Upon  full  payment  of 
the  purchase  price,  the  purchaser  is  to  receive  a  spe- 
cial warranty  deed,  the  covenants  of  which  shall,  how- 
ever, exclude  taxes  and  assessments  accruing  against 
the  property  above  described  subsequent  to  the  date 
of  this  instrument.  If  the  purchaser  fails  to  make 
the  said  eighteen  hundred  dollar  payment  within  the 
time  above  specified,  time  being  the  essence  hereof, 
the  above  deposit  is  to  be  retained  as  the  considera-  - 
tion  for  the  execution  of  this  instrument  and  to  reim- 
burse the  undersigned  for  the  expense  incurred  in  and 
about  said  sale,  and  this  receipt  shall  be  null  and  void. 
The  seller  agrees  to  improve,  at  its  own  expense,  all 
the  streets  in  said  Parkside  with  hard-surface  pave- 
ment, excepting  that  portion  of  Kingston  Avenue 
which  lies  south  of  the  intersection  of  said  Kingston 
Avenue  with  Parkside  Drive,  and  lay  water-pipes  and 
construct  sewers  throughout  the  whole  of  said  Park- 
side.  The  deed  to  said  real  property  to  contain  a 
clause  restricting  the  construction  of  any  residence 
upon  said  real  property  so  as  to  cost  not  less  than 
$3,500,  and  that  no  flats,  apartment  houses,  or  barns 
shall  be  constructed  on  said  property  within  twenty 
years  from  the  1st  day  of  April,  1909. 

''Dated  at  Portland,  Oregon,  this  26th  day  of 
March,  1909. 

''D.  E.  Keasey  &  Co., 

'*  Agents. '' 

Upon  the  trial  there  was  a  decree  for  the  plaintiff, 
and  defendants  appeal.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names 
of  Mr.  Isham  N.  Smith  and  Mr.  Edwin  V.  Littlefield, 
with  an  oral  argument  by  Mr.  Smith. 
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For  respondents  there  was  a  brief  over  the  names 
of  Messrs.  A.  E.  ClarJc  S  M.  H.  Clark  and  Mr.  J.  H. 
Middleton,  with  an  oral  argument  by  Mr.  M.  H.  Clark. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

It  is  clear  from  the  testimony  that  the  menagerie 
maintained  by  the  city  adjoining  the  property  of  de- 
fendants and  the  bams  and  stables  adjunctive  to  it 
greatly  impair  the  value  of  plaintiff's  property  for 
residential  purposes.  The  public  taste  in  these  mat- 
ters has  so  changed  since  the  time  of  Adam  and  Noah 
that  the  howl  of  coyotes,  the  roaring  of  lions,  the 
growling  of  bears,  and  the  screaming  of  cougars  have 
become  such  an  annoyance  to  the  average  ear  that 
few  persons  are  willing  to  live  in  close  proximity  to 
an  aggregation  of  such  animals;  but,  while  this  is 
true,  the  evidence  shows  that  defendants  were  as  well 
aware  of  the  conditions  as  the  agent  of  plaintiff  who 
sold  them  the  property. 

1.  The  defendant  E.  W.  Hendricks  testifies  as  fol- 
lows to  the  representations  made  to  him  by  plain- 
tiff's agent: 

**The  first  thing,  the  park  was  to  be  changed  in 
there,  the  animals  were  to  be  taken  out  of  the  park, 
within  six  months.  *  *  The  buffalo  pens  were  to 
be  removed,  and  at  the  time  they  were  negotiating, 
in  fact,  had  negotiated,  and  had  the  promise  of  the 
park  board  that  these  animals  would  be  removed  posi- 
tively within  six  months.  *  *  The  bam  was  to  be 
removed. '  * 

Mr.  Keasey,  the  agent  of  the  plaintiff  in  making  the 
sale,  testifies  on  this  subject: 

**The  matter  was  discussed  regarding  the  animals 
in  the  zoo,  and  I  told  him  I  had  the  members  of  the 
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park  board  and  the  mayor  on  the  ground,  and  they 
promised  me  they  would  do  all  they  could  to  have  at 
least  part  of  the  animals  removed,  and  have  the  old 
bam  torn  down;  but  I  made  no  definite  promise  that 
it  would  be  done  at  any  specified  tinae.  I  only  relied 
on  the  city  government.  *  * 

*'Q.  Did  you  have  them  up  there  t 

*'A.  I  did. 

**Q.  Did  you  tell  him  truly  what  you  th ought  t 

*'A.  Yes. 

**Q.  Did  you  make  any  further  statement  or  repre- 
sentation concerning  the  matter! 

**A.  I  did  not.  Mr.  Hendricks  said  it  seemed  un- 
reasonable that  they  could  maintain  an  old  barn ;  that 
it  was  a  nuisance.     He  felt  sure  it  would  be  removed." 

Mr.  Bennis,  another  witness  for  defendants,  tes- 
tifies, in  substance : 

That  when  he  bought  a  neighboring  lot  Keasey  told 
him  that  the  park  board  had  promised  to  remove  the 
animals  and  abate  the  nuisance  in  a  short  time. 

**Q.  He  told  you  they  promised  they  would  do  that! 

*'A.  Yes. 

**Q.  And,  based  on  that,  he  told  you  he  thought 
they  would  be  removed  within  a  short  timef 

*'A.  Yes. 

**Q.  And  the  park  board  passed  a  resolution  about 
that  time,  didn't  itt 

**A.  I  think  they  have  it  on  their  minutes  that  they 
would  abate  this.'* 

Further  testimony  on  this  line  was  objected  to  as 
not  the  best  evidence.  Conceding,  without  deciding, 
that  a  representation  that  the  animals  would  be  re- 
moved and  the  nuisance  abated  was  so  material  under 
the  circumstances  as  to  avoid  the  contract  in  case  of 
failure  on  the  part  of  the  city  to  remove  them,  the  tes- 
timony falls  far  short  of  proving  the  representation 
alleged.  The  burden  of  proof  is  upon  the  defendants. 
They  are  contradicted  by  Keasey,  while  the  testimony 
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of  Bennis  tends  rather  to  corroborate  his  statement 
that  he  only  expressed  an  opinion  derived  from  facts 
disclosed  to  Hendricks  at  the  time  the  negotiations 
were  in  progress.  It  seems  fair  to  infer  from  the 
evidence  that  Keasey  had  secured  such  a  promise 
from  the  park  board,  and  that  both  he  and  Hendricks 
believed  that  it  would  be  kept. 

2.  Stress  is  laid  upon  the  following  provision  in 
the  written  agreement: 

"The  seller  agrees  to  improve  at  its  own  expense 
all  the  streets  in  said  Parkside  with  hard  surface 
pavement,  excepting  that  portion  of  Kingston  Avenue 
which  lies  south  of  the  intersection  of  said  Kingston 
Avenue  with  Parkside  Drive,  and  lay  water-pipes  and 
construct  sewers  throughout  the  whole  of  said  Park- 
side.*' 

The  evidence  tends  to  show  that  at  a  point  on  Edi- 
son Street,  approximately  74  feet  north  of  the  south- 
west  corner  of  defendants'  property,  there  is  a  sharp 
declivity,  breaking  off  into  Washington  Street  north- 
erly, which  it  is  impracticable  to  pave,  and  that  when 
Edison  Street  was  being  paved  Mr.  Hendricks  de- 
manded that  a  pavement  should  be  put  in  up  to  this 
declivity,  admitting  that  it  was  impracticable  to  pave 
the  remainder  of  the  street.  This  was  done  to  his 
satisfaction,  and,  having  accepted  this  as  perform- 
ance of  the  covenant,  he  cannot  now  insist  that  his 
grantor  shall  do  an  impracticable  or  impossible  thing. 

3.  It  is  also  urged  that  there  was  a  failure  on  the 
part  of  plaintiff  to  lay  water-pipes  and  construct 
sewers  in  the  addition  as  provided  in  the  written  con- 
tract; but  the  testimony  shows  that  these  improve- 
ments were  made  long  before  the  commencement  of 
this  suit,  and  before  Mr.  Hendricks  had  given  any 
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intimation  of  an  intention  to  rescind  the  contract,  and 
it  does  not  appear  that  he  would  have  been  benefited 
by  an  earlier  installation  of  these  conveniences.  The 
evidence  does  not  bear  out  defendants'  contention 
that  plaintiff  orally  agreed  to  install  gas  service.  On 
the  contrary,  we  think  the  weight  of  testimony  is  to 
the  effect  that  it  declined  to  make  such  a  promise. 
The  evidence  as  to  whether  plaintiff's  agent  orally 
promised  a  street-car  line  to  the  addition  within  one 
year  from  the  date  of  the  contract  is  contradictory; 
the  defendants  affirming,  and  plaintiff's  agent  deny- 
ing, that  such  a  promise  was  made.  It  cannot  be  said 
that  the  defendants,  who  have  the  burden  of  proof  in 
this  respect,  have  shown  the  existence  of  such  promise 
by  the  preponderance  of  evidence. 

4.  In  any  event,  where,  as  in  this  case,  the  contract 
has  been  reduced  to  writing  and  the  mutual  obliga- 
tions of  the  parties  specified,  defendants  cannot  vary 
or  alter  the  written  contract  by  showing  contem- 
poraneous parol  stipulations  not  included  therein, 
without  alleging  and  proving  that  some  fraud  was 
practiced  upon  them  to  prevent  such  stipulation  from 
being  inserted  in  the  written  contract,  and  there  is 
nothing  of  that  kind  in  this  case:  Looney  v.  Rankin, 
15  Or.  617  (16  Pac.  660) ;  Stoddard  v.  Nelson,  17  Or. 
417  (21  Pac.  456) ;  Sutherlin  v.  Bloomer,  50  Or.  398 
(93  Pac.  135).  In  any  event,  the  parties  seem  to  have 
settled  this  contention  between  themselves  long  before 
the  suit. 

5.  Mr.  Hendricks  objected  to  paying  interest  on  his 
note  until  the  car  line  should  have  been  built,  and 
thereupon  the  plaintiff  gave  him  a  writing  waiving 
interest  until  it  was  put  in  operation ;  and  he  has  had 
the  benefit  of  that  waiver  in  the  decree  here.  It 
further  appears  that  after  this  writing  was  given  he 
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continued  to  treat  the  property  as  his  own,  and  joined 
with  other  lot  owners  in  the  addition  in  a  suit  to  pre- 
vent a  city  gapage  from  being  erected  in  such  a  situa- 
tion as  to  be  a  nuisance  to  the  property,  and  must  be 
held  to  have  acquiesced  in  the  settlement  offered  by 
plaintiff. 

On  the  whole  case  it  is  evident  that  plaintiff  and 
defendants  relied  upon  the  promise  of  the  park  board 
to  remove  their  collection  of  nasty,  noisy  beasts  to 
some  other  locality,  and  that  if  this  had  been  done 
the  other  trifling  matters  urged  here  by  defendants 
would  have  been  overlooked.  That  the  city  continues 
to  offend  the  ears  and  nostrils  of  its  citizens  with  the 
noise  and  stench  of  its  collection  of  beasts  is  no  fault 
of  plaintiff.  Defendants  were  made  aware  of  the  con- 
ditions before  the  purchase,  and  took  the  chances  that 
the  city  would  refuse  to  remove  the  nuisance,  deem- 
ing such  a  contingency  morally  improbable.  That 
their  reasonable  expectations  were  not  realized  is  un- 
fortunate, but  we  have  no  right  to  visit  the  conse- 
quences of  it  upon  the  plaintiff. 

The  decree  is  affirmed.  Affirmed. 

t 
Mr.  Chief  Justice  Moore,  Mr.  Jtjsticb  Burnett 

and  Mr.  Justice  Benson  concur. 
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Argued  May  27,  affirmed  June  22,  rehearing  denied  July  27,  1915. 

STATE  V.  O^DONNELL.** 

(149  Pac.  536.) 

Orlmlnal  Law— Trial— Misconduct  of  Prosecutor — Questions. 

1.  An  assignment  of  error,  charging  an  attempt  by  the  district  at- 
torney, to  insinuate  by  his  questions  that  the  defendant  was  a  har- 
dened criminal,  which  was  supported  by  29  questions  asked  by  him 
during  the  trial,  20  of  which  were  not  objected  to  at  the  time,  and 
practically  all  of  them  were  competent,  and  the  remaining  9  of  which 
were  objected  to  and  the  objections  sustained,  does  not  show  revers- 
iblo  error. 

[As  to  misconduct  of  attorney  at  trial  and  its  effecti  see  note  in 
100  Am.  St.  Bep.  690.] 

Intoxicating  Liqnors — Offenses. 

2.  The  home  rule  amendment  (Article  XI,  Section  2),  giving  to  a 
city  exclusive  control  of  the  sale  of  intoxicating  liquors  within  its  cor- 
porate limits,  subject  to  the  Constitution  and  criminal  laws  of  the  state, 
does  not  prevent  a  prosecution  for  the  violation,  within  the  city  of 
Section  2129,  L.  O.  L.,  as  amended  by  Laws  of  1913,  Chapter  74,  pro- 
hibiting the  sale  of  intoxicating  liquor  on  Sunday. 

Intoxicating  Llqnors — Offenses — Statute — Sale  on  Sunday. 

3.  In  Section  2129,  L.  O.  L.,  as  amended  by  Laws  of  1913,  Chapter 
74,  providing  that  no  person  shall  keep  open  on  Sunday  a  house  or 
room  in  which  intoxicating  liquor  is  kept  for  sale,  nor  shall  such  person 
sell  intoxicating  liquor  on  that  day,  the  words  "such  person"  refer  to 
the  first  two  words,  and  the  statute  is  not  limited  to  sales  by  persons 
who  keep  a  house  or  room  for  the  sale  of  intoxicating  liquor. 

Intoxicating  Iiiquors — Offenses — Sale  on  Sunday— Evidence. 

4.  In  a  prosecution  under  Section  2129,  L.  0.  L.,  as  amended  by  Laws 
of  1913,  Chapter  74,  prohibiting  the  sale  of  liquor  on  Sunday,  evidence 
as  to  who  kept  the  place  in  which  the  sale  was  made  is  immateriaL 

Witnesses — Impeachment — Accused  as  Witness — Character. 

5.  A  defendant,  who  testifies  in  her  own  behalf,  can  be  impeached 
under  the  statute  by  testimony  in  respect  to  her  moral  character  the 
same  as  any.  other  witness. 

[As  to  impeachment  of  witness  by  proving  want  of  chastity,  see 
note  in  53  Am.  St  R^.  479.] 

Orand  Jury — ^Proceedings — ^Disclosure — Statements  by  Defendant. 

6.  Section  1427,  L.  O.  L.  giving  the  grand  jurors  immunity  from 
being  questioned  as  to  what  took  place  in  their  room,  and  Section  1431, 
prohibiting  the  disclosure  of  any  fact  concerning  the  indictment  while 
it  is  not  subject  to  public  inspection,  which  are  the  only  provisions  for 

*As  to  prosecution  under  general  liquor  law  for  sale  in  local  option 
territory,  sec  note  in  3  L.  R.  A.  (N.  S.)  620.  Bepobtxb. 
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the  secrecy  of  grand  jury  proceedings,  do  not  prevent  the  prosecuting 
attorney  from  testifying  at  the  trial  as  to  statements  made  by  defend- 
ant in  the  grand  jury  room. 

Criminal  Law — ^Appeal—Harmleas  Error — Irr^erant  Answer  to  Qnea- 
tion. 

7.  Where  the  prosecuting  attorney  testified  to  admissions  by  ac- 
cused, an  answer  by  him  to  a  question  on  cross-examination,  intended 
to  cast  insinuations  on  him,  which  was  not  a  direct  answer,  but  was 
pertinent  to  the  subject  and  no  more  prejudicial  than  the  question 
itself,  does  not  require  a  reversal. 

Criminal  Law — New  Trial— Oroands — Impeachment  of  Wltnen. 

8.  It  was  not  error  to  deny  a  motion  for  a  new  trial  based  on  mis- 
conduct of  the  district  attorney,  which  was  not  in  the  record,  and  was 
not  excepted  to,  and  which  motion  was  merely  an  attempt  to  impeaeb 
the  witnesses  on  particular  facts  testified  to  by  them. 

From  Coos :  John  S.  Coke,  Judge. 

Department  2.     Statement  by  Mr.  Justice  Eakin. 

The  defendant,  Fannie  O'Donnell,  was  indicted  for 
selling  and  disposing  of  intoxicating  liquor  on  Sun- 
day in  violation  of  Section  2129,  L.  0.  L.,  as  amended 
by  Laws  of  1913,  Chapter  74.  The  material  portion 
of  the  statute  as  amended  provides  that : 

**No  person  shall  keep  open  on  the  first  day  of  the 
week,  commonly  called  Sunday,  any  house  or  room 
in  which  intoxicating  liquor  is  kept  for  sale,  nor  shall 
such  person  sell,  give  or  otherwise  dispose  of  any 
intoxicating  liquors  on  that  day." 

Having  entered,  a  plea  of  not  guilty,  the  defendant 
was  tried  before  a  jury  and  convicted.  The  defend- 
ant appeals  to  this  court. 

Affirmed.    Eehbaring  Denied. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Hoy  <&  Miller,  with  an  oral  argument  by  Mr. 
Harry  G.  Hoy. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  George  M.  Brown  and  Mr.  Lawrence  A.  Liljeqvist, 
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District   Attorney,    with  an    oral   argument  by  Mr. 
Brown. 

Mb.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1.  The  first  assignment  of  error  is  based  upon  the 
claim  that  the  district  attorney  during  the  examina- 
tion of  witnesses  attempted,  by  insinuation,  to  convey 
to  the  jury  the  impression  that  the  defendant  was  a 
hardened  criminal  and  a  dissolute  person,  and  an 
aggregate  of  29  questions  scattered  through  the  tran- 
script have  been  collected  and  printed  in  the  brief 
to  illustrate  the  contention  of  defendant.  Twenty  of 
the  29  questions  complained  of  were  asked  and  an- 
swered without  any  objection  at  all,  and  it  is  proper 
to  add  that  practically  all  of  these  20  questions  were 
competent,  and  that  some  of  them  were  made  com- 
petent by  questions  asked  by  counsel  for  defendant. 
The  remaining  9  questions  were  objected  to,  and  the 
objections  sustained  by  the  court. 

2.  The  second  assignment  of  error  relates  to  the 
overruling  of  an  objection  of  the  defendant  to  evi- 
dence tending  to  show  that  the  sale  was  within  the 
corporate  limits  of  the  City  of  Empire,  the  objection 
being  grounded  upon  the  home  rule  amendment  of 
Section  2  of  Article  XI  of  the  Constitution  as  giving 
to  the  city  exclusive  control  of  all  violations  of  the 
liquor  law.  That  clause  in  said  amendment  has  been 
construed  and  applied  in  many  cases.  It  provides 
within  itself  that  the  city  shall  have  exclusive  control 
of  the  sale  of  liquors  within  its  corporate  limits,  sub- 
ject to  the  Constitution  and  criminal  laws  of  the  State 
of  Oregon.  That  clause  in  the  amendment  of  the  Con- 
stitution has  been  frequently  held  to  limit  the  power 
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of  the  city  to  license  and  regulate  the  sale  of  liquor  to 
cases  which  are  not  violative  of  the  state  Constitution 
or  criminal  laws  of  the  state.  Section  2129,  supra,  has 
been  a  criminal  law  of  the  state  ever  since  this  common- 
wealth was  admitted  to  statehood,  and  the  city  has  no 
power  to  ignore  it.  The  legal  question  involved  in  this 
assignment  of  error  is  settled  and  decided  in  State  v. 
Boysen,  76  Or.  48  (147  Pac.  927). 

3.  The  defendant  insists  that  the  words  *'nor  shall 
such  person  selP*  have  reference  only  to  a  person  who 
keeps  a  house  or  room  in  which  intoxicating  liquor  is 
kept  for  sale.  It  is  plain,  however,  that  *'nor  shall 
such  person*'  relates  and  refers  to  ''no  person,**  the 
first  two  words  of  the  statute. 

4.  Defendant  excepted  to  the  ruling  of  the  court  ex- 
cluding evidence  on  her  behalf  going  to  the  question 
of  who  was  conducting  the  house  or  place  wherein  it 
was  claimed  the  sale  of  liquor  took  place.  The  statute 
makes  any  one  liable  to  the  penalties  therein  imposed 
who  sells  or  gives  away  such  liquors,  and  it  was  not  im- 
portant  to  know  who  was  running  the  house  except  as 
a  scheme  to  invqlve  others  who  were  violating  the  law. 

5.  The  defendant  excepted  to  the  ruling  of  the  court 
permitting  the  introduction  of  testimony  in  respect  to 
defendant's  moral  character.  This  is  one  of  the  statu- 
tory methods  of  impeachment  of  a  witness,  and  we  find 
no  ruling  thereon  that  violated  her  rights  in  regard 
thereto :  See  Leverich  v.  Frank,  6  Or.  212,  213. 

6.  Error  is  assigned  upon  the  ruling  of  the  court 
allowing  the  district  attorney  to  testify  concerning 
statements  made  by  the  defendant  in  the  grand  jury 
room,  but  we  find  that  the  district  attorney  violated  no 
rule  of  secrecy  in  such  matters.  Sections  1427,  1431, 
L.  0.  L.,  are  the  only  limitations  or  injunctions  as  to 
secrecy  in  such  matters.     Section  1427  relates  to  the 
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protection  of  grand  jurors,  that  they  cannot  be  ques- 
tioned in  regard  to  what  took  place  there  or  the  part 
they  had  in  it,  and  Section  1431  prohibits  the  disclosure 
of  any  fact  concerning  an  indictment  while  it  is  not 
subject  to  public  inspection:  State  v.  Boy  sen,  76  Or, 
48  (147  Pac.  927).  We  discover  no  violation  of  either 
of  these  statutes  by  the  district  attorney. 

7.  Exception  is  taken  to  the  ruling  of  the  court  re- 
fusing to  strike  out  an  answer  of  said  district  attorney 
to  the  question  of  defendant's  attorney  as  follows: 

**You  claimed,  did  you  not,  that  some  witness — some 
dissolute  witness  you  had  before  the  grand  jury — 
represented  to  you  and  to  the  grand  jury  that  Mrs. 
O'Donnell  has  said  you  were  the  father  of  her  little 
girl,  didnH  youf 

There  seems  to  have  been  an  effort  during  the  trial 
of  this  case  to  cast  insinuations  upon  the  district  at- 
torney in  order  to  prejudice  the  jury  against  him. 
Such  attempt  had  no  relation  to  any  matter  at  issue, 
and  was  only  intended  to  work  upon  the  feelings  of  the 
district  attorney  or  the  trial  jury.  The  answer  may 
not  have  been  a  direct  one  to  the  question  asked,  but  it 
certainly  was  pertinent  to  the  subject  suggested  by  the 
question,  and  was  no  more  prejudicial  to  the  defendant 
than  the  question  itself  and  is  not  ground  for  reversal. 

8.  Error  is  assigned  in  the  ruling  of  the  court  in 
denying  the  request  for  an  instructed  verdict.  Every 
question  involved  in  that  motion  is  disposed  of  on  this 
appeal,  nor  do  we  find  that  the  court  erred  in  denying 
defendant's  motion  for  a  new  trial.  This  is  based 
principally  upon  the  irregularity  of  the  proceedings  of 
the  district  attorney,  which  are  not  in  the  record  and 
were  not  subjects  of  special  exception  or  objection.  It 
is  an  effort  to  retry  certain  questions  upon  evidence 
particularly  applicable  thereto,  but  it  is  not  newly  dis- 
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covered  evidence,  nor  is  it  the  result  of  surprise.    It 
is  an  attempt  to  impeach  witnesses  on  particular  facts 
testified  to,  and  is  not  ground  for  a  new  trial. 
The  judgment  is  affirmed. 

Affirmed.    Rehearing  Denied. 

Mr.  Chief  Justice  Moore,  Mr.  Justice  Bean  and 
Mb.  Justice  Harris  concur. 


Argued  May  26,  affirmed  June  22,  rehearing  denied  July  27,  1915. 

BOBERTSON  v.  PORTLAND. 

(149  Pac.  545.) 

Municipal  Oorporations — Ordinances — Conformity  to  Oharter— Initia- 
tive and  Referendum. 

1.  Under  Article  IV,  Section  la  of  the  Constitution,  reserving  to 
the  voters  of  every  municipality  the  initiative  and  referendum  as  to 
all  local  and  special  municipal  legislation,  and  Article  XI,  Section  2, 
giving  the  legal  voters  of  every  municipality  power  to  enact  and 
amend  their  municipal  charters,  though  the  charter  is  now  adopted 
by  the  same  body  and  through  the  same  procedure  as  the  ordinances, 
it  is  still  the  measure  of  the  city's  existence  and  authority,  and  no 
ordinance  can  be  adopted  which  is  not  within  the  express  or  implied 
powers  granted  to  the  city  by  its  charter. 

[As   to   injunction   against   void   ordinances,   see    note   in   118 
Am.  St.  Bep.  372.] 

Constitutional  Law — Construction — ^Proviaiona  Relating  to  Same  Sub- 
ject. 

2.  Those  sections  relate  to  the  same  subject  matter,  and  must  be 
construed  together. 

Municipal    Corporations— Local    Improvements — Ordinances — Cbarter 
Provisions. 

3.  Under  Portland  City  Charter  of  1913,  Section  284,  which  de- 
clares that  the  provisions  of  the  former  charter  relating  to  public 
improvements  by  local  assessments  shall  remain  in  force  as  ordi- 
nances only,  the  effect  of  which  was  to  repeal  them  as  charter  pro- 
visions, those  provisions  are  directly  dependent  on  the  charter  for 
their  validity  and  are  not  invalid  as  not  being  based  on  a  charter 
provision  authorizing  proceedings  for  such  improvements. 

From  Multnomah :  Robert  G.  Morrow,  Judge. 
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In  Banc.     Statement  by  Mb.  Justice  Habbis. 

This  is  a  suit  by  W.  E.  Robertson  and  Hannah  B. 
Robertson  against  the  City  of  Portland,  to  restrain  the 
paving  of  Cornell  Street,  and  to  prevent  the  levying 
of  special  assessments  to  pay  for  the  improvement. 
In  1903  the  legislature  enacted  a  charter  for  the  City 
of  Portland:  Sp.  Laws  1903,  p.  3.  Acting  under  the 
authority  of  Section  la  of  Article  IV  and  Section  2  of 
Article  XI  of  the  state  Constitution,  reserving  to  the 
legal  voters  of  municipalities  the  right  of  the  initiative 
and  referendum  and  the  power  to  enact  their  own 
charters,  the  electors  of  the  defendant  city  at  an  elec- 
tion held  on  May  3, 1913,  adopted  a  charter  which  pro- 
vides for  a  commission  form  of  corporate  government 
and  became  effective  July  1, 1913.  The  1913  charter  is 
entitled : 

**An  act  to  amend  an  act  of  the  legislative  Assembly 
of  the  State  of  Oregon  entitled  *An  act  to  incorporate 
the  City  of  Portland,  Multnomah  County,  State  of  Ore- 
gon, and  to  provide  a  charter  therefor,  and  to  repeal 
all  acts  or  parts  of  acts  in  conflict  therewith,'  filed  in 
the  office  of  the  Secretary  of  State,  January  23,  1903, 
amended  by  the  legislative  assembly  of  the  State  of 
Oregon  in  1905,  and  subsequently  amended  by  the 
people  of  the  City  of  Portland,  providing  for  a  com- 
mission form  of  government. '  * 

One  section  of  the  1913  charter,  known  as  Section 
106  of  amendments  as  adopted  May  3,  1913,  referred 
to  as  Section  345a  in  a  compilation  prepared  by  the 
auditor  prior  to  May  3,  1913,  and  now  designated  as 
Section  284  of  the  charter  of  the  City  of  Portland  as 
revised  by  the  council  August  19,  1914,  reads: 

''That  so  much  of  Sections  346  and  347,  348,  349  and 
350  as  heretofore  amended,  and  of  Sections  362  to  421, 
both  inclusive,  of  the  charter  of  1903,  as  is  not  incon- 
sistent with  the  provisions  of  this  charter  shall  remain 
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in  full  force  and  effect  as  ordinances  only  snbject  to 
repeal  and  amendment  and  to  the  enactment  of  new 
legislation  by  the  council  in  the  manner  and  subject  to 
the  restrictions  in  this  section  provided  upon  the  sub- 
ject of  improvements  of  whatever  nature  to  be  paid 
for  by  local  assessment.  Such  sections  shall  be  known 
as  the  Local  Improvement  Code.  No  repeal  of  any 
portion  thereof,  amendment  thereto  nor  new  legisla- 
tion upon  the  subject  shall  be  made  by  the  council  ex- 
cept by  ordinance  which  shall  be  published  in  full  and 
in  its  final  form  in  the  city  official  newspaper  at  least 
thirty  days  before  its  final  passage.  Notice  shall  be 
given  in  the  city  official  newspaper  and  by  publishing 
conspicuous  advertisements  in  one  or  more  daily 
papers  published  in  the  City  of  Portland  having  a 
circulation  of  not  less  than  1,500  not  less  than  five 
times,  the  last  of  such  notices  to  be  published  not  less 
than  ten  days  before  the  final  adoption  of  any  such 
amendment,  repeal  or  new  legislation.  Upon  the  adop- 
tion of  any  amendment  to  or  the  repeal  of  any  part  of 
such  Local  Improvement  Code  or  the  adoption  of  any 
new  legislation  upon  the  subject,  the  whole  Local  Im- 
provement Code  shall  be  printed  in  pamphlet  form 
and  the  auditor  shall  be  furnished  with  a  sufficient 
number  of  copies  thereof  for  distribution  to  all  persons 
inquiring  for  the  same.  The  council,  in  the  exercise 
of  its  general  legislative  powers,  may  provide  in  its 
discretion  for  the  performance  of  any  public  work  by 
or  on  behalf  of  the  city  and  for  the  method  of  payment 
thereof,  but  said  Local  Improvement  Code  must  pro- 
vide for  the  giving  of  not  less  than  ten  days'  notice  by 
publication,  or  by  mailing  to  persons  interested,  (a)  of 
the  intention  to  make  any  improvement,  and  (b)  of  any 
proposed  assessment  against  property  owners  for  the 
same,  and  the  right  shall  be  preserved  to  the  owners 
of  sixty  per  centum  in  extent  of  the  property  affected 
by  any  assessment  for  a  local  improvement  except  for 
street  opening  or  sewers  to  defeat  the  same  by  re- 
monstrance. * ' 
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The  charter  of  1903,  by  the  terms  of  Section  374,  em- 
powers the  council  to  order  a  street  improvement  to 
determine  the  kind  of  improvement,  and  to  levy  assess- 
ments on  the  land  specially  benefited.  Section  375  re- 
quires the  city  engineer  to  prepare  plans  and  specifi- 
cations for  the  contemplated  improvement,  and  to 
make  estimates  of  the  probable  cost  of  the  work  to  be 
done;  if  the  council  approves  the  report  of  the  en- 
gineer, it  then  determines  the  boundaries  of  the  dis- 
trict benefited  and  to  be  assessed ;  the  council  by  reso- 
lution declares  its  purpose  to  make  the  improvement 
and  notice  of  such  intention  is  published.  Section  376 
pro\ddes  for  the  publication  of  notices;  Section  377 
affords  an  opportunity  for  remonstrances ;  and  Section 
378  declares  that  if  no  objection  or  remonstrance, 
signed  by  the  owners  of  two  thirds  of  the  property 
affected,  is  filed  within  a  designated  time,  the  council 
acquires  jurisdiction,  and  may  thereafter  by  ordinance 
provide  for  making  the  improvement.  Section  379 
directs  the  executive  board  to  invite  bids  for  the  work, 
and  empowers  the  board  to  award  the  contract.  When 
the  work  is  completed.  Section  394  authorizes  the  au- 
ditor to  apportion  the  cost  upon  the  land  benefited,  and 
such  apportionment  is  known  as  a  proposed  assess- 
ment, appropriate  notice  of  which  is  given;  upon  the 
expiration  of  a  fixed  time  the  council  is  required  to 
consider  the  proposed  assessment  together  with  all 
objections,  and  to  determine  the  amount  of  benefits 
accruing  to  the  lands  assessed,  and  if  the  apportion- 
ment made  by  the  auditor  is  not  just  it  shall  be  cor- 
rected by  the  council;  and  *'the  council  shall  then  de- 
clare said  assessment  by  ordinance.'* 

In  July,  1914,  the  city  commenced  proceedings  which 
culminated  in  awarding  a  contract  for  paving  a  certain 
portion  of  Cornell  Street,  the  council  having  taken  all 
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the  steps  required  by  the  sections  of  the  1903  charter 
already  alluded  to.  The  plaintiffs  are  the  owners  of 
land  affected  by  the  street  improvement,  and  they  have 
appealed  because  the  decree  of  the  Circuit  Court  was 
favorable  to  the  defendant. 

Affirmed.     Rehearing  Denied. 

For  appellants  there  was  a  brief,  and  an  oral  argu- 
ment by  Mr.  Ralph  R.  Duniway. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Lyman  E.  Latourette,  Mr.  Richard  W.  Montague 
and  Mr.  Walter  P.  La  Roche,  City  Attorney,  with  oral 
arguments  by  Mr.  Latourette  and  Mr.  Montague. 

Mr.  Justice  Harbis  delivered  the  opinion  of  the 
court. 

The  plaintiffs  contend  that  the  proceedings  of  the 
council  relating  to  the  Cornell  Street  improvement 
were  without  charter  authority.  The  Robertsons 
argue  that  the  action  of  the  city  council,  to  be  valid, 
must  find  its  warrant  in  the  municipal  charter;  that 
the  commission  charter  contains  no  provisions  for  the 
improvement  of  streets  or  for  the  levying  of  special 
assessments;  and  that  therefore  the  contract  for  the 
litigated  improvement  is  void.  The  defendant  asserts 
that  the  commission  charter  contains  ample  language 
to  support  the  acts  of  the  coimcil;  and  the  city  takes 
the  advanced  position  that: 

**The  power  of  the  people  to  enact  legislation  rela- 
tive to  local,  special,  and  municipal  matters  is  a  con- 
stitutional right  as  to  which  no  restriction  has  been 
placed.  The  people  have  this  right  and  may  exercise 
the  same  whether  the  charter  contain  any  provision 
authorizing  legislation  of  that  character  or  not.^* 
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1.  We  agree  with  plaintiffs  that  the  charter  measures 
the  power  of  the  council  and  disagree  with  the  conten- 
tion of  defendant  that  the  people  of  a  municipality  may 
enact  ordinances  regardless  of  whether  the  charter 
contains  any  provision  authorizing  such  legislation. 
By  the  terms  of  Section  la  of  Article  IV  of  the  state 
Constitution,  the  initiative  and  referendum  powers  are 
reserved  to  the  legal  voters  of  every  municipality  as  to 
all  local,  special  and  municipal  legislation  of  any  char- 
acter in  or  for  their  respective  municipalities.  It  is 
also  provided  by  Section  2  of  Article  XI  of  the  organic 
law  of  the  state  that : 

''Corporations  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  the  legislative  assembly  by 
special  laws.  The  legislative  assembly  shall  not  enact, 
amend,  or  repeal  any  charter  or  act  of  incorporation 
for  any  municipality,  city,  or  town.  The  legal  voters 
of  every  city  and  town  are  hereby  granted  power  to 
enact  and  amend  their  municipal  charter,  subject  to 
the  Constitution  and  criminal  laws  of  the  State  of 
Oregon. ' ' 

2.  These  two  sections  amending  the  Constitution 
were  adopted  by  a  vote  of  the  people  at  the  same  elec- 
tion in  1906,  and  so  far  as  they  relate  to  the  same  sub- 
ject matter  must  be  construed  together:  McKenna  v. 
Portland,  52  Or.  194  (96  Pac.  552) ;  Branch  v.  Albee, 
71  Or.  188, 197  (142  Pac.  598). 

The  constitutional  amendments  granting  to  the 
voters  of  municipalities  the  power  to  enact  and  amend 
their  charters  and  extending  the  initiative  and  refer- 
endum to  municipal  legislation,  did  not  do  away  with 
the  necessity  of  organic  law  for  a  city  government.  A 
charter  is  now  essential  to  municipal  existence  to  the 
same  extent  as  before  the  adoption  of  the  amendments. 
The  very  language  employed  in  Section  2  of  Article 
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XI  contemplates  the  necessity  of  a  charter  because  the 
legal  voters  are  given  the  power  to  enact  and  amend 
their  charters.  Waiving  the  question  as  to  whether  it 
can  affect  charters  by  general  laws,  the  legislative  as- 
sembly cannot  now  enact,  amend  or  repeal  any  single 
act  of  incorporation.  The  power  to  amend  a  charter 
is  lodged  with  the  electors  of  the  state  as  a  whole,  and 
is  also  conferred  upon  the  legal  voters  of  the  munici- 
pality, but  is  found  in  no  other  place.  When  they 
amended  the  Constitution  the  sovereign  people  of  the 
commonwealth  in  effect  declared  that  all  the  powers 
properly  belonging  to  municipal  government  are  at  all 
times  made  available  by  a  continuous  offer  to  each 
city;  that  the  legal  voters  of  each  municipal  corpora- 
tion may  exercise  all  those  available  powers  or  take 
hold  of  only  a  part  of  them ;  and  that  the  extent  of  the 
powers  accepted,  assumed,  and  exercised  by  the  elec- 
tors is  made  known,  measured  and  determined  by  the 
charter.  If  the  electors  of  a  municipality  choose  to  do 
all  things  that  may  lawfully  be  done  they  must  mani- 
fest that  choice  by  their  charter,  and  if  they  are  con- 
tented with  the  right  to  exercise  less  than  the  whole 
power  their  decision  is  likewise  written  in  the  charter. 
When  the  legislature  passed  a  special  law  amending 
a  charter  it  was  deemed  to  be  a  special  grant  of  power, 
and  if  the  voters  of  the  entire  state  enact  special  legis- 
lation affecting  a  city  charter  it  would  receive  a  like 
construction.  The  people  of  any  municipality  can  now 
do  that  which  the  legislative  assembly  can  no  longer 
do,  but  at  one  time  could  do.  The  legal  voters  of  a 
municipality,  when  acting  under  the  initiative,  may 
pass  an  ordinance,  and  they  possess  like  authority  to 
enact  a  charter;  it  is  true  that  in  both  instances  the 
procedure  may  be  the  same  and  the  creators  of  the 
ordinance  are  identical  with  the  makers  of  the  charter. 
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It  is  clear,  however,  that  a  charter  must  actually  exist 
now  the  same  as  before  the  constitutional  amendment, 
else  the  language  of  the  Constitution  would  have  been 
quite  different.  A  charter  being  essential  to  munici- 
pal life  it  necessarily  follows  that  the  instrument  must 
exist  for  the  same  purposes  and  to  the  same  extent  as 
formerly;  and  an  ordinance,  whether  enacted  by  the 
legal  voters  of  the  city  or  passed  by  the  council,  must 
be  referable  to  a  power  embraced  by  the  charter.  The 
charter  of  a  city  is  to  its  citizens  and  officers  the 
measure  of  their  authority  over  persons  and  property : 
Southwestern  Telegraph  £  Telephone  Co.  v.  City  of 
Dallas,  104  Tex.  114  (134  S.  W.  321).  As  said  by  Mr. 
Justice  Burnett  in  Kalich  v.  Knapp,  73  Or.  558  (145 
Pac.  22,  28) : 

**It  is  beyond  dispute  that  the  council  cannot  law- 
fully exceed  its  legislative  authority  defined  and  lim- 
ited by  the  charter  under  which  it  acts.  ^ ' 

It  is  hornbook  law  that  municipal  corporations  have 
no  powers  except  such  as  are  granted  in  express  words 
by  their  charters,  or  such  as  are  necessarily  implied 
from  those  granted,  or  those  essential  to  the  declared 
objects  and  purposes  of  the  corporations :  Corvallis  v. 
Garlile,  10  Or.  139  (45  Am.  Rep.  134) ;  Beers  v.  Dalles 
City,  16  Or.  334  (18  Pac.  835);  Pacific  University  v. 
Johnson,  47  Or.  448  (84  Pac.  704) ;  McDonald  v.  Lane, 
49  Or.  530  (90  Pac.  181) ;  Naylor  v.  McColloch,  54  Or. 
305  (103  Pac.  68) ;  Mutual  Irr.  Co.  v.  Baker,  58  Or.  306 
(110  Pac.  392, 113  Pac.  9) ;  Rosa  v.  Bandon,  71  Or.  510 
(142  Pac.  339). 

3.  Having  determined  that  the  charter  must  be  broad 
enough  to  include  the  action  of  the  council,  the  next 
step  in  the  inquiry  is  to  ascertain  whether  the  charter 
adopted  May  3, 1913,  and  effective  July  1st  of  that  year, 
authorizes  the  street  improvement  which  was  ordered 
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by  the  council  in  1914.  It  must  be  conceded  that  the 
proceedings  now  complained  of  would  have  been  valid 
if  they  had  occurred  prior  to  July  1,  1913,  because  the 
charter  of  1903  furnished  the  requisite  authority.  It 
will  be  remembered  that  the  provisions  contained  in 
the  1903  charter  relating  to  street  improvements  and 
special  assessments  are  by  the  terms  of  Section  284  of 
the  1913  or  commission  charter  declared  to  remain  in 
full  force  and  effect  as  ordinances  only.  In  State  ex 
rel.  V.  Portland,  65  Or.  273,  285  (133  Pac.  62),  this  court 
said  that  the  effect  of  the  clause  in  the  revision  **is  to 
repeal  the  provisions  as  parts  of  the  charter  and  to 
re-enact  them  as  ordinances.  The  people  have  already 
repealed  them  so  far  as  they  stood  as  charter  provi- 
sions, but  have  re-enacted  them  as  ordinances/'  The 
sections  of  the  1903  charter,  material  to  this  discussion 
and  continued  as  ordinances  by  the  present  charter, 
have  not  been  amended  or  repealed  since  May  3,  1913, 
and  are  not  inconsistent  with  any  expressions  found  in 
the  conmaission  charter.  The  authority  which  form- 
erly was  incorporated  in  a  charter  is  now  found  in 
ordinanc<BS;  and  the  plaintiffs  argue  that  the  resolu- 
tions and  ordinances  of  the  council  providing  for  the 
Cornell  Street  improvement  and  the  contemplated 
special  assessments  are  based  upon  nothing  but  ordi- 
nances, which  in  turn  lack  the  support  of  a  charter. 
We  cannot  concur  in  the  conclusion  reached  by  the 
plaintiffs.  The  one  time  charter  provisions  but  now 
ordinances  prescribe  in  detail  the  procedure  to  be  fol- 
lowed by  the  council,  and  the  procedure  outlined  by 
the  ordinances  is  directly  referable  to  the  charter  of 
1913;  the  ordinances  applicable  to  all  improvements 
and  under  which  the  council  acted  exist  and  are  effec- 
tive because  and  only  because  the  charter  of  1913 

77  0*.- 
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specifically  declares  that  they  do  exist ;  the  connection 
between  the  ordinances  and  the  charter  is  direct;  the 
charter  is  fully  as  broad  as  the  ordinances,  and  they 
are  comprehended  in  their  entirety  by  the  charter 
because  that  instrument  continues  them  as  written  in 
the  charter  of  1903.  Instead  of  containing  appropri- 
ate language  permitting  the  legal  voters  or  the  council 
to  pass  the  ordinances  involved  in  this  discussion  the 
charter  has  by  the  force  of  its  own  terms  enacted  the 
ordinances.  The  charter  is  the  authority  for  the  ordi- 
nances as  well  as  for  all  the  proceedings  contemplated 
or  required  by  them;  the  ordinances  owe  their  exist- 
ence to  the  charter  and  they  are  vitalized  by  it  and 
nothing  else.  The  council  possessed  the  requisite  au- 
thority for  making  the  street  improvement  and  for 
exacting  the  assessments  complained  of.  The  decision 
of  this  case  does  not  require  any  expression  of  opinion 
as  to  whether  the  council  is  properly  and  sufficiently 
empowered  to  enact  new  legislation  prescribing  a 
different  procedure  for  street  improvements  and 
special  assessments. 
The  decree  of  the  Circuit  Court  is  affirmed. 

Affirmed.    Bbhearino  Denied. 

Mr.  Justice  Burnett  did  not  sit 
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Argued  May  26,  affirmed  June  22,  rehearing  denied  July  27,  1915. 

POETLAND  V.  BLUE. 

(149  Pac.  548.) 

Municipal  Oorporations  —  ImproYomeiits  —  Charter  Provlsioiui  —  Ordi- 
nancea. 

1.  Under  Portland  Oity  Charter  of  1913,  Section  284,  which  de- 
clared that  the  provisions  of  the  former  charter  relating  to  public 
improvements  by  local  assessments,  including  Sections  400  and  401 
thereof,  authorizing  the  adoption  of  a  reassessing  ordinance  and  pro- 
viding for  appeal  from  such  reassessment,  should  remain  in  force  as 
ordinances  only,  those  sections  remain  in  force  by  the  terms  of  the 
charter,  and  are  not  void  as  no  longer  based  on  the  authority  con- 
tained in  the  charter. 

Mnnidpal  Oorporations— ImproYements — Charter  Provisions— Beaasess- 
ment  of  Benefit — Change  in  Charter. 

2.  Beassessment  proceedings  under  those  sections,  an  appeal  from 
which  was  pending  in  the  Circuit  Court  when  that  charter  was  adopted, 
were  not  interrupted  by  the  change  from  charter  provisions  to  or- 
dinances, and  tliat  appeal  can  thereafter  be  determined  by  the  court 
the  same  as  if  the  charter  had  contained  an  express  authorization  to 
enact  such  ordinances  and  they  had  been  enacted  by  the  council  or 
voters. 

From  Multnomah :  Gbobgb  N.  Davis,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Habris. 

This  is  a  proceeding  by  the  City  of  Portland  against 
H.  R.  Blue  for  the  reassessment  of  lands  for  the  con- 
struction of  a  sewer. 

In  1903  the  legislature  enacted  a  charter  for  the  City 
of  Portland:  Sp.  Laws  1903,  p.  3.  The  charter  pro- 
vides by  the  terms  of  Section  400  that  whenever  an 
assessment  for  the  construction  of  a  sewer  has  been  set 
aside,  or  when  the  council  shall  be  in  doubt  as  to  the 
validity  of  such  assessment,  the  council  may  by  ordi- 
nance make  a  reassessment  upon  the  land  benefited  by 
the  improvement;  the  council  is  required  to  declare 
by  resolution  the  district  that  will  be  benefited  by  the 
improvement  for  which  the  reassessment  is  made,  and 
to  direct  the  auditor  or  the  city  engineer  to  prepare  a 
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preliminary  assessment;  upon  the  passage  of  such 
resolution  the  auditor  shall  give  notice  that  such  as- 
sessment is  on  file  in  his  office  and  the  time  at  which 
the  council  will  hear  and  consider  objections ;  the  au- 
ditor is  also  required  to  mail  a  notice  to  each  property 
owner;  the  property  owners  are  afforded  an  oppor- 
tunity to  file  objections  to  such  assessment ;  after  hear- 
ing and  determining  all  objections  the  council  is 
empowered  to  pass  the  reassessment  ordinance,  where- 
upon the  assessment  shall  be  entered  in  the  docket  of 
city  liens  and  is  enforced  and  collected  in  the  same 
manner  as  other  assessments  for  local  improvements. 
So  far  as  material  herein  Section  401  reads  thus : 

**Any  person  who  has  filed  objections  to  such  new 
assessment  or  reassessment,  which  have  not  been  satis- 
fied by  the  amendments  made  by  the  council,  may 
appeal  to  the  Circuit  Court  of  the  State  of  Oregon  for 
the  County  of  Multnomah  from  the  assessment  against 
any  property  owned  by  him,  or  in  which  he  has  an 
interest.  An  appeal  shall  be  taken  by  serving  notice 
of  appeal,  within  twenty  days  from  the  passage  of  the 
ordinance  adopting  the  assessments  as  amended,  upon 
the  mayor,  auditor,  or  city  attorney,  and  filing  the 
same,  with  the  proof  of  service,  together  with  an  under- 
taking with  one  or  more  sureties,  yho  shall  have  the 
qualifications  of  sureties  on  appeal  from  the  Circuit 
Court  to  the  Supreme  Court,  and,  if  excepted  to,  shall 
justify  in  like  manner,  conditioned  that  such  appellant 
will  pay  all  costs  and  disbursements  that  may  be 
awarded  against  him  on  appeal,  not  exceeding  $500. 
•  •  Any  number  of  persons  may  join  in  such  appeal, 
and  the  only  question  to  be  determined  therein  shall 
be  the  amount  of  special  benefits  equitably  to  be  as- 
sessed against  the  property  of  each  person  joining  in 
said  appeal.  The  jury  shall  view  the  property  as- 
sessed, and  its  verdict  shall  be  a  final  and  conclusive 
determination  of  the  question.  *  *  The  city  shall  be 
considered  the  plaintiff,  and  such  appeal  shall  be  con- 
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ducted  and  be  heard  and  determined,  as  far  as  prac- 
ticable, in  the  same  manner  as  an  action  at  law. '  ^ 

In  1906  the  state  Constitution  was  so  amended  as  to 
grant  to  the  legal  voters  of  municipalities  the  power  to 
enact  and  amend  their  charters :  Section  2,  Article  XI. 
And  at  the  same  time  a  further  amendment  was 
adopted  extending  the  initiative  and  referendum  to 
municipal  legislation:  Section  la,  Article  IV.  Acting 
under  the  authority  of  the  constitutional  amendments 
the  electors  of  Portland,  on  May  3,  1913,  adopted  an 
amended  charter  providing  for  a  commission  form  of 
municipal  government,  which  became  effective  July  1 
of  that  year.  The  new  or  amended  charter  declares  in 
Section  284  that  so  much  of  **  Sections  362  to  421,  in- 
clusive, of  the  charter  of  1903  as  is  not  inconsistent 
with  the  provisions  of  this  charter  shall  remain  in  full 
force  and  effect  as  ordinances  only  subject  to  repeal 
and  amendment,  and  to  the  enactment  of  new  legisla- 
tion by  the  council  in  the  manner  and  subject  to  the 
restrictions  in  this  section  provided  upon  the  subject 
of  improvements  of  whatever  nature  to  be  paid  for  by 
local  assessment.'^  Considered  as  ordinances.  Sec- 
tions 400  and  401  have  not  been  amended  or  repealed 
since  May  3, 1913. 

The  common  council  of  the  City  of  Portland  on 
November  11,  1911,  passed  an  ordinance  reassessing 
the  property  of  defendants  for  the  construction  of  a 
system  of  sewers  known  as  Riverside  sewer  district, 
and  on  the  following  day  the  ordinance  was  signed  by 
the  mayor.  The  defendants  on  December  1,  1911, 
appealed  from  the  assessment  ordinance  by  filing  a 
notice  of  appeal  together  with  an  undertaking  in  the 
Circuit  Court.  After  a  trial  in  the  Circuit  Court  a 
judgment  was  entered  sustaining  the  assessment,  but 
thereafter  a  motion  for  a  new  trial  was  granted.     The 


134  Portland  v.  Blub.  [77  Or. 

cause  came  on  for  trial  a  second  time  on  March  30, 
1914,  and  a  judgment  was  again  obtained  confirming 
the  reassessment,  whereupon  the  defendants  appealed. 

Affibmbd.    Ebheabiko  Denied. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Ralph  R.  Duniway. 

For  respondent  there  was  a  brief  over  the  names  of 
•  Mr.  Lyman  E.  Latourette,  Mr.  Richard  W.  Montague 
and  Mr.  Walter  P.  La  Roche,  City  Attorney,  with  oral 
arguments  by  Mr.  Latourette  and  Mr.  Montague. 

Mr.  Justice  Harris  delivered  the  opinion  of  the 
court. 

Immediately  after  counsel  made  their  opening  state- 
ments to  the  jury  at  the  second  trial  the  defendants 
objected  to  the  introduction  of  any  evidence  and  moved 
that  the  cause  be  dismissed,  for  the  reason  that  Sec- 
tions 400  and  401  of  the  charter  of  the  City  of  Port- 
land, under  which  the  appeal  had  been  taken,  and  by 
virtue  of  which  the  trial  was  being  held,  were  repealed 
by  the  adoption  of  the  commission  charter  on  May  3, 
1913,  and  there  was  no  longer  any  statute  under  which 
to  proceed  in  the  trial  of  that  case.  It  will  be  borne 
in  mind  that  the  reassessment  was  made  by  the  coun- 
cil, and  the  appeal  taken  by  the  defendants,  while  the 
1903  charter  was  in  effect  and  before  the  adoption  of 
the  1913  charter,  and  that  the  final  trial  in  the  Circuit 
Court  occurred  in  1914. 

The  contention  of  defendants  proceeds  upon  the 
theory  that  an  ordinance  to  be  valid  must  be  referable 
to  a  power  expressed  in  the  charter ;  that  Sections  400 
and  401  in  their  character  as  ordinances  are  not  sup- 
ported by  any  power  contained  in  the  1913  charter  per- 
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mitting  a  reassessment,  and  that  therefore  the  ordi- 
nances are  void  because  without  charter  authority; 
that  the  appeal  from  the  reassessment  ordinance  while 
Section  401  existed  as  a  part  of  the  city  charter  had 
the  effect  of  suspending,  staying  and  vacating  the  re- 
assessment ordinance,  thus  leaving  the  assessment 
proceeding  incomplete  and  ineffective;  that  the  1913 
charter  having  repealed  the  1903  charter  and  the 
former  instrument  containing  no  power  to  reassess, 
such  repeal  before  a  consummation  of  the  assessment 
proceeding  by  a  trial  in  the  Circuit  Court,  deprived- the 
court  of  jurisdiction  to  proceed,  destroyed  the  right  to 
recover  as  well  as  the  obligation  to  pay,  and  left  the 
assessment  proceedings  exactly  as  they  would  be  if  the 
power  to  reassess  had  never  existed  at  any  time. 

1,  2.  Applying  the  rule  announced  in  the  kindred 
case  of  Robertson  v.  Portland,  ante,  p.  121  (149  Pac. 
545),  Sections  400  and  401  have  the  sanction  of  charter 
authority  because  they  are  directly  referable  to  the 
charter  of  1913,  which  instrument  by  the  force  of  its 
own  terms  re-enacts  Sections  400  and  401  as  ordi- 
nances, thus  giving  to  the  ordinances  not  only  the 
requisite  authority,  but  also  the  express  indorsement 
of  a  charter.  Although  Sections  400  and  401  were 
changed  from  charter  provisions  to  ordinances,  never- 
theless, the  change  was  wrought  by  a  charter;  and 
while  there  was  a  change  in  the  nature  of  the  sections 
still  the  continuity  of  their  existence  was  not  inter- 
rupted, and  consequently  no  break  occurred  in  the  re- 
assessment proceedings :  Renshaw  v.  Lane  County,  49 
Or.  526  (89  Pac.  147) ;  State  v.  McGinnis,  56  Or.  163 
(108  Pac.  132) ;  Bayless  v.  Douglas  County,  57  Or.  301 
(111  Pac.  384) ;  State  v.  Schluer,  59  Or.  18  (115  Pac. 
1057) ;  Woodhurn  v.  Aplin,  64  Or.  610  (131  Pac.  516) ; 
Rosa  V.  Ba/ndon,  71  Or.  510  (142  Pac.  339).    There  has 
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not  been  any  amendment  or  repeal  of  Sections  400  and 
401  since  May  3,  1913,  but  they  are  in  the  exact  form 
in  which  they  appeared  when  their  adoption  as  ordi- 
nances was  brought  about  by  the  1913  charter;  and 
having  the  sanction  and  support  of  a  charter  the  reas- 
sessment sections,  even  though  they  are  now  ordi- 
nances, are  effective  to  the  same  extent  and  in  the  same 
degree  as  though  the  charter  had  contained  in  express 
power  couched  in  appropriate  language  permitting  the 
enactment  of  like  ordinances,  and  the  council  or  legal 
voters  had  thereafter  and  in  a  separate  proceeding 
passed  such  ordinances.  The  council  had  authority  to 
pass  a  reassessment  ordinance  before  the  adoption  of 
the  1913  charter,  and  that  body  still  has  the  same  right. 
The  power  to  make  local  improvements  and  levy  as- 
sessments was  not  destroyed  or  relinquished  when  the 
1913  charter  became  effective.  The  judgment  of  the 
Circuit  Court  was  an  exact  confirmation  of  the  reas- 
sessment as  made  by  the  council,  and  the  defendants 
cannot  avoid  the  reassessment. 
The  judgment  is  affirmed. 

Affibmed.    Beheabinq  Denied. 

Mb.  Justice  Bubnett  did  not  sit 
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Argued  February  15,  reversed  March  9,  rehearing  denied  July  27,  1915. 

LANG  V.  CAMDEN  IRON  WORKS.* 

(146  Pac.  964.) 

Master  and  Servant— Injury  to  Servant— Liability — Employers'  Lia- 
bility Act. 

1.  An  action  by  an  employee  injured  by  the  fall  of  a  gin  pole  while 
on  a  steel  girder  of  a  gas-tank  in  process  of  construction  over  70 
feet  above  ground,  caused  by  the  negligence  of  the  employer  in  failing 
to  properly  fasten  the  guy  ropes  and  in  recklessly  moving  the  gin 
pole,  may  be  brought  under  Employers'  Liability  Act  (Laws  1911, 
p.  16),  providing  for  the  protection  and  safety  of  employees  construct- 
ing or  repairing  buildings,  tanks  and  other  structures. 

[As  to  duty  of  master  to  servant,  see  note  in  75  Am.  St.  Bep. 
591.] 

Master  and  Servant— Injury  to  Servant — ^Employers'  Liability  Act — 
Constniction — ^"Negligence." 

2.  The  acts  of  omission  which  constitute  "negligence"  under  the 
Employers'  Liability  Act  are  failure  to  use  care  in  selection  and  in- 
spection of  material,  in  erection  or  maintenance  of  scaffolding  or  other 
structure  more  than  20  feet  from  the  ground,  failure  to  provide  a 
safety  rail  or  other  device  for  protection  of  employees  on  such  struc- 
tures, failure  to  cover  dangerous  machinery,  shafts,  or  openings,  fail- 
ure to  provide  a  system  of  signals,  failure  to  use  enumerated  pre- 
cautions as  to  electrical  work  and  contrivances,  failure  to  use  every 
practicable  device  for  the  protection  of  employees  in  dangerous  em- 
ployments, and  failure  to  use  every  practicable  care  and  precaution 
for  the  safety  of  employees. 

Master  and  Servant — Injury  to  Servant — ^Employers'  Liability  Act — 
Construction — "Care  and  Precaution." 

3.  The  words  "every  device,  care  and  precaution,"  in  Employers* 
Liability  Act,  must  be  taken  in  their  full  sense,  except  as  limited  by 
the  context,  and  the  limitation  must  be  construed  merely  as  qualifying 
the  word  "device,"  and  the  words  "care  and  precaution"  apply  not  only 
to  the  safe  condition  of  the  machinery  considered  merely  as  such,  but 
to  the  method  of  its  operation. 

[As  to  diligence  required  where  a  human  life  is  involved,  see 
note  in  77  Am.  St.  Bep.  26.] 

Master  and  Servant — ^Injury  to  Servant — ^Actlon  Under  Employers' 
Liability  Act— Pleadings. 

4.  A  complaint  in  an  action  for  injuries  to  an  employee  on  a 
girder  of  a  gas-tank  in  process  of  construction,  caused  by  the  fall  of 
a  gin  pole,  which  sets  forth  facts  indicating  that  the  work  was  haz- 

•As  to  the  constitutionality,  application  and  effect  of  the  Federal 
Employers'  Liability  Act,  see  note  in  47  L.  B.  A.  (N.  8.)  38. 

Repobtkb. 
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ardouiy  that  the  machinery  was  not  properly  placed,  and  was  improp- 
erly fastened,  that  the  agents  in  charge  of  the  work  were  negligent  in 
the  maintenance  of  the  gin  pole  and  in  the  manner  of  moving  it, 
that  they  did  not  use  every  device,  care  and  precaution  which  it  was 
practicable  for  them  to  use  to  prevent  injury,  states  a  cause  of  action 
within  the  Employers'  Liability  Act. 

Master  and  Servant — ^Injury  to  Senrant — ^Defectlye  Appliances— EtI- 
dence— Admissibility. 

5.  Where  the  complaint  in  an  action  for  injuries  to  an  employee 
by  the  fall  of  a  gin  pole  did  not  allege  that  the  pole  was  in  itself  an 
improper  device,  but  alleged  negligence  in  maintaining  and  operating 
it,  evidence  of  another  and  better  device  was  inadmissible. 

Evidence — ^Declarations — ^Res  Osstae. 

6.  In  an  action  for  injuries  to  an  employee  by  the  fall  of  a  |^n 
pole,  evidence  that  just  before  the  accident,  and  while  the  gin  pole 
was  being  used,  the  foreman  in  immediate  charge  of  the  work  directed 
a  teamster  occupying  a  position  on  the  ground  immediately  at  the 
foot  of  the  structure  to  move  to  another  place  because  the  pole  might 
fall  down  on  the  team,  was  admissible  as  a  part  of  the  res  gestae, 

Trlai->Oondact  of  Ctonnsel — ^Beading  Statutes  to  Jury— Action  of  Court 

7.  Error  in  permitting  counsel  for  plaintiff  suing  for  a  personal  in- 
jury to  read  to  the  jury  the  Employers'  Liability  Act  was  not  preju- 
dicial, where  the  court  in  its  charge  instructed  the  jury  that  the  action 
was  brought  under  the  act,  and  explained  it  fully. 

Damages — ^Personal  Injuries— Permanent  Injury— Evidence. 

8.  Testimony  of  a  physician  that  in  some  respects  the  injury  to 
the  arm  of  plaintiff  suing  for  a  personal  injury  was  permanent  au- 
thorized an  instruction  on  permanency  of  the  injury  in  determining 
the  damages. 

Evidence— Cross-examination  of  Expert — Personal  Injuries. 

9.  Where  a  physician  testified  on  direct  examination  that  plaintiff 
suing  for  personal  injuries  would  probably  have  as  good  an  arm  as 
ever,  and  that  the  injuries  were  not  permanent,  a  question  on  cross- 
examination  whether  the  physician,  aside  from  the  pain  and  incon- 
venience, would  just  as  soon  that  his  arm  should  be  in  the  condition 
in  which  plaintiff's  arm  was,  was  improper. 

Appeal  and  Ezror— ^Harmless  Error— Erroneous  Admission  of  Evidence. 

10.  Where  a  physician  testified  on  direct  examination  that  plain- 
tiff suing  for  personal  injuries  would  probably  have  as  good  an  arm 
as  ever,  and  that  the  injuries  were  not  permanent,  error  in  allowing 
on  cross-examination  a  question  answered  in  the  negative  as  to 
whether  be  would,  aside  from  the  pain  and  inconvenience,  just  as  soon 
have  his  arm  in  the  condition  in  which  plaintiff's  arm  then  was,  was 
not  prejudicial. 

Master  and  Servant— Injury  to  Servant — ^Issues — ^Instructions. 

11.  Where  the  complaint  in  an  action  for  injury  to  an  employee 
by  the  fall  of  a  gin  pole  did  not  charge  that  the  pole  was  an  improper 
device,  but  only  charged  that  its  maintenance  and  operation  in  a  care- 
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less  manner  caused  the  injury,  an  instruction  that  the  jury  might  con- 
•ider  evidence  of  another  device  or  method  as  a  means  of  throwing 
light  on  the  question  of  whether  the  device  used  was  a  sufficient  one 
was  outside  the  issues,  and  prejudicial. 

From  Multnomah :  Thomas  J.  Cleeton,  Judge. 

Department  1.    Statement  by  Mb.  Justice  McBbidb. 

This  is  an  action  by  Phillip  M.  Lang  against  the 
Camden  Iron  Works,  a  corporation,  to  recover  for  per- 
sonal injuries.  That  part  of  the  complaint  which  sets 
forth  the  alleged  negligent  acts  and  omissions  of  de- 
fendant is  as  follows : 

**That  on  or  about  the  26th  day  of  May,  1913,  the 
defendant  herein  was  engaged  in  the  construction  of  a 
gas-tank  located  on  the  west  side  of  the  Willamette 
Eiver,  about  a  half  mile  south  of  the  town  of  Linnton, 
Oregon ;  that  the  said  gas-tank,  when  completed,  would 
approximate  100  feet  in  height  and  about  104  feet  in 
diameter,  and  that  the  said  tank  was  constructed  of 
steel,  circular  in  form;  that  there  was  builded  around 
and  about  the  said  circular  tank  a  porch  or  walk  about 
35  feet  from  the  ground  surrounding  the  entire  struc- 
ture, and  fastened  securely  to  the  rim  of  the  tank,  and 
erected  upon  this  was  a  guard  or  guide  frame  con- 
structed of  steel  or  ir6n  columns  about  10  or  12  feet 
apart,  placed  the  one  upon  the  top  of  the  other,  bolted 
or  riveted  together  and  held  in  place  by  iron  girders 
extending  from  one  of  these  columns  to  the  other  and 
securely  fastened  thereto  by  bolts  or  rivets,  forming 
an  entire  framework  of  steel  or  iron  round  and  about 
the  said  tank,  and  that  the  said  frame,  when  completed, 
would  be  approximately  100  feet  in  height  and  sur- 
round the  entire  tank;  *  *  that  on  or  about  the  said 
26th  day  of  May,  1913,  at  about  11  o  'clock  a.  m.  of  the 
said  day,  the  plaintiff  herein,  while  in  the  employ  of 
the  defendant,  and  in  the  discharge  of  his  duty,  was 
assisting  in  fastening  the  said  columns  and  girders, 
and  was  occupying  a  position  on  the  top  of  one  of  the 
said  girders  about  80  feet  from  the  ground ;  *  *  that 
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the  defendant,  in  raising  the  said  columns  and  girders 
to  the  top  of  the  said  guard  or  guide  frame,  which  was 
being  so  constructed  as  aforesaid,  carelessly,  negli- 
gently, and  recklessly  used  a  gin  pole  which  was  situ- 
ated upon  the  top  of  the  said  gas-tank,  and  was  about 
80  feet  in  length,  to  the  top  of  which  was  attached  pul- 
leys and  riggings,  through  which  ropes  passed,  and 
which  formed  a  rigging  by  which  the  said  columns  and 
girders  were  hoisted  from  the  ground  to  the  top  of 
the  said  guide  frame  to  be  placed;  *  *  that  the  said 
gin  pole  was  maintained  in  an  upright  position  on  the 
top  of  the  said  gas-tank  by  means  of  guy  ropes  extend- 
ing from  the  top  of  said  gin  pole  to  the  ground,  and 
that  the  base  or  foot  of  the  said  gin  pole  was  placed 
in  a  shoe  about  2  feet  wide  by  4  feet  in  length,  which 
was  placed  upon  rollers  in  order  that  the  said  gin  pole 
with  the  said  pulleys  and  rigging  ropes  might  be 
changed  from  one  position  to  another  on  the  top  of  the 
said  gas-tank  in  order  to  raise  the  said  columns  and 
girders  to  the  place  where  the  same  might  be  needed 
in  the  construction  of  the  said  guard  or  guide  frame ; 
*  *  that  on  the  said  26th  day  of  May,  1913,  the  said 
guy  ropes  were  carelessly  and  negligently  fastened; 
that  the  manner  in  which  they  were  placed  in  order  to 
secure  the  said  beam  in  an  upright  position  was  un- 
safe and  done  in  a  careless  and  reckless  manner;  that 
the  manner  in  which  the  gin  pole  was  moved  from  one 
place  to  another  was  unsafe  and  carelessly  done,  and 
that  the  handling  of  the  same  was  done  in  a  careless 
and  reckless  manner,  and  that  on  account  of  the  unsafe, 
careless  and  reckless  manner  in  which  the  said  gin  pole 
was  being  moved  and  maintained  in  position,  and  oper- 
ated, and  in  which  the  said  guy  ropes  were  placed  and 
fastened,  caused  the  said  gin  pole  to  fall,  and  the  said 
rope  passing  through  the  pulley  on  the  top,  having 
been  made  fast  to  a  girder  or  column,  and  passing  over 
the  top  girder  of  the  said  guard  or  guide  frame,  where 
the  plaintiff  herein  was  engaged  at  work,  caused  the 
said  rope  to  travel  with  great  rapidity  over  the  said 
girder,  and  to  strike  the  plaintiff  herein  upon  the  right 
arm,  breaking  the  bones  of  the  said  arm,  mangling  and 
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crushing  the  same,  which  caused  this  plaintiff  great 
pain,  and  still  causes  him  great  pain,  and  which  said 
injury  is  permanent  in  its  character.  * ' 

All  allegations  of  negligence  having  been  put  in  issue 
by  the  answer,  the  case  was  tried,  and  resulted  in  a  ver- 
dict and  judgment  for  plaintiff,  from  which  defendant 
appeals.  Beversed.    Behearinq  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Benjamin  B.  Beekman,  Messrs.  Joseph  d  Haney 
and  Mr.  Edward  B.  Watson,  with  oral  arguments  by 
Mr.  Bert  E.  Haney  and  Mr.  Beekman. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Cicero  M.  Idleman  and  Mr.  L.  P.  Hewitt. 

Mr.  Justice  McBridb  delivered  the  opinion  of  the 
court. 

1.  This  case  was  evidently  begun  and  tried  by  plain- 
tiff upon  the  theory  that  his  remedy  was  under  the 
Employers^  Liability  Act  (Laws  1911,  pp.  16,  18),  and 
the  contention  of  defendant  here  is  that  the  plaintiff 
has  not  brought  himself  within  the  provisions  of  the 
act,  either  by  pleadings  or  proof.  The  specific  acts  of 
negligence  alleged  or  attempted  to  be  alleged  in  the 
complaint  may  be  briefly  summarized  as  follows:  (a) 
The  defendant  carelessly,  negligently  and  recklessly 
used  a  gin  pole  in  raising  the  columns  and  girders  to 
the  top  of  the  guide  frame;  (b)  that  the  guy  ropes  to 
the  gin  pole  were  carelessly  and  negligently  fastened ; 

(c)  that  the  manner  in  which  they  were  placed  in  order 
to  secure  the  pole  in  an  upright  position  was  unsafe; 

(d)  that  they  were  adjusted  in  a  careless  and  reckless 
manner;  (e)  that  the  manner  in  which  the  gin  pole  was 
moved  from  one  place  to  another  was  careless  and  reck- 
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less;  (f)  that  on  aocount  of  the  careless  and  reckless 
manner  in  which  the  gin  pole  was  being  moved  and 
maintained  in  position  and  operated,  and  in  which  the 
guy  ropes  were  placed  and  fastened,  the  pole  fell  and 
injured  plaintiff.  From  the  above  summary  it  is 
apparent  that  there  has  not  been  pleaded  any  connec- 
tion between  the  injury  occurring  and  the  fact  that  a 
gin  pole  was  used.  In  other  words,  it  is  not  charged 
that  a  gin  pole  is  in  itself  an  improper  device ;  the  cause 
of  the  accident  as  shown  in  subdivision  (f),  supra, 
being  attributed  to  the  careless  and  reckless  manner 
in  which  it  was  moved  and  maintained  and  operated 
and  the  negligent  manner  in  which  the  guy  ropes  were 
fastened.  The  complaint  charges  that  the  gin  pole  fell 
and  plaintiff  was  injured  because  of  the  following 
negligent  acts  with  respect  to  it:  (1)  Maintenance;  (2) 
moving;  (3)  operation;  (4)  position  of  guy  ropes;  (5) 
fastening  of  guy  ropes.  We  will  now  examine  the  Em- 
ployers^ Liability  Act  to  ascertain  whether  these  alle- 
gations bring  plaintiff  within  it.  The  title  to  the  act  in 
question  is  as  follows : 

**An  act  providing  for  the  protection  and  safety  of 
persons  engaged  in  the  construction,  repairing,  altera- 
tion, or  other  work,  upon  buildings,  bridges,  viaducts, 
tanks,  stacks  and  other  structures,  or  engaged  in  any 
work  upon  or  about  electrical  wires,  or  conductors  or 
poles,  or  supports,  or  other  electrical  appliances  or  con- 
trivances carrying  a  dangerous  current  of  electricity; 
or  about  any  machinery  or  in  any  dangerous  occupa- 
tion, and  extending  and  defining  the  liability  of  em- 
ployers in  any  or  all  acts  of  negligence,  or  for  injury 
or  death  of  their  employees,  and  defining  who  are  the 
agents  of  the  employer,  and  declaring  what  shall  not  be 
a  defense  in  actions  by  employees  against  employers, 
and  prescribing  a  penalty  for  a  violation  of  the  law.'' 
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It  may  be  observed  that  in  the  Laws  of  1911  the 
words  *  *  occupation,  and  extending  and  defining  the  lia- 
bility of  employers  in,^'  occurring  after  the  word 
*^  dangerous, '*  at  the  end  of  line  6  in  the  title,  do  not 
appear ;  a  whole  line  having  been  accidentally  omitted 
by  the  printer.  The  quotation  here  is  from  the  origi- 
nal act.  The  words  **  about  any  machinery  or  in  any 
dangerous  occupation,  and  extending  and  defining  the 
liability  of  employers  in  any  and  all  acts  of  negligence, 
or  for  injury  or  death  of  their  employees,'^  here  em- 
ployed, are  sufficiently  broad  to  include  neariy  any  con- 
ceivable case  of  negligence ;  and,  while  the  text  of  the 
act  is  perhaps  more  narrow  than  the  title,  it  is  still 
broad  enough  to  include  most  of  the  injuries  suffered 
by  employees  where  any  risk  or  hazard  would  seem 
naturally  incident  to  the  employment.  Those  sections 
of  the  act  applicable  to  the  case  at  bar  are  Sections  1 
and  2: 

**A11  owners,  contractors,  subcontractors,  corpora- 
tions or  persons  whatsoever,  engaged  in  the  construc- 
tion, repairing,  alteration,  removal  or  painting  of  any 
building,  bridge,  viaduct,  or  other  structure,  or  in  the 
erection  or  operation  of  any  machinery,  or  in  the  manu- 
facture, transmission  and  use  of  electricity,  or  in  the 
manufacture  or  use  of  any  dangerous  appliance  or 
substance,  shall  see  that  all  metal,  wood,  rope,  glass, 
rubber,  gutta-percha,  or  other  material  whatever,  shall 
be  carefully  selected  and  inspected  and  tested  so  as  to 
detect  any  defects,  and  all  scaffolding,  staging,  false 
work  or  other  temporary  structure  shall  be  constructed 
to  bear  four  times  the  maximum  weight  to  be  sustained 
by  said  structure,  and  such  structure  shall  not  at  any 
time  be  overloaded  or  overcrowded ;  and  all  scaffolding, 
staging  or  other  structure  more  than  twenty  feet  from 
the  ground  or  floor  shall  be  secured  from  swaying  and 
provided  with  a  strong  and  efficient  safety  rail  or  othet 
contrivance,  so  as  to  prevent  any  person  from  falling 
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therefrom,  and  all  dangerous  machinery  shall  be  se- 
curely covered  and  protected  to  the  fullest  extent  that 
the  proper  operation  of  the  machinery  permits,  and  all 
shafts,  wells,  floor  openings  and  similar  places  of  dan- 
ger shall  be  inclosed,  and  all  machinery  other  than  that 
operated  by  hand  power  shall,  whenever  necessary  for 
the  safety  of  persons  employed  in  or  about  the  same 
or  for  the  safety  of  the  general  public,  be  provided 
with  a  system  of  communication  by  means  of  signals, 
so  that  at  all  times  there  may  be  prompt  and  efficient 
communication  between  the  employees  or  other  per- 
sons and  the  operator  of  the  motive  power,  and  in  the 
transmission  and  use  of  electricity  of  a  dangerous 
voltage  full  and  complete  insulation  shall  be  provided 
at  all  points  where  the  public  or  the  employees  of  the 
owner,  contractor  or  subcontractor  transmitting  or 
using  said  electricity  are  liable  to  come  in  contact  with 
the  wire,  and  dead  wires  shall  not  be  mingled  with 
live  wires,  nor  strung  upon  the  same  support,  and  the 
arms  or  supports  bearing  live  wires  shall  be  especially 
designated  by  a  color  or  other  designation  which  is 
instantly  apparent  and  live  electrical  wires  carrying 
a  dangerous  voltage  shall  be  strung  at  such  distance 
from  the  poles  or  supports  as  to  permit  repairmen  to 
freely  engage  in  their  work  without  danger  of  shock; 
and  generally,  all  owners,  contractors  or  subcon- 
tractors and  other  persons  having  charge  of,  or  re- 
sponsible for,  any  work  involving  a  risk  or  danger  to 
the  employees  or  the  public  shall  use  every  device, 
care  and  precaution  which  it  is  practicable  to  use  for 
the  protection  and  safety  of  life  and  limb,  limited  only 
by  the  necessity  for  preserving  the  efficiency  of  the 
structure,  machine  or  other  apparatus  or  device,  and 
without  regard  to  the  additional  cost  of  suitable  ma- 
terial or  safety  appliance  and  devices.  *  *  The  man- 
ager, superintendent,  foreman  or  other  person  in 
charge  or  control  of  the  construction  or  works  or 
operation,  or  any  part  thereof,  shall  be  held  to  be  the 
agent  of  the  employer  in  all  suits  for  damages  for 
death  or  injury  suffered  by  an  employee/' 


July,  1915.]     Lano  v.  Camden  Iron  Works.  145 

The  concluding  clause  of  Section  1  is  significant: 

''And  generally,  all  owners,  contractors  or  subcon- 
tractors and  other  persons  having  charge  of,  or  respon- 
sible for,  any  work  involving  a  risk  or  danger  to  the 
employees  or  to  the  public,  shall  use  every  device,  care 
and  precaution  which  it  is  practicable  to  use  for  the 
protection  and  safety  of  life  and  limb,''  etc. 

The  situation  of  plaintiff  on  the  top  of  one  of  the 
steel  girders,  71  feet  above  the  ground,  was  obviously 
and  inherently  dangerous;  and  while  he  was  in  this 
position  it  was  just  as  obviously  the  duty  of  defend- 
ant or  its  agents  to  take  every  care  and  precaution 
practicable  to  see  that  the  gin  pole  and  its  appliances 
were  so  placed,  secured  and  operated  as  would  mini- 
mize danger  of  injury  to  him.  There  was  evidence 
tending  to  show  that  such  care  was  not  used,  not  only 
in  one,  but  in  several,  respects.  The  ropes,  guys,  pul- 
leys and  fastenings  of  the  gin  pole  were  a  part  of  the 
machinery  and  appliances  for  carrying  on  the  work. 
They  were  fully  described  to  the  jury,  and  a  model 
was  exhibited  on  the  trial.  From  all  the  evidence  sub- 
mitted we  think  the  jury  was  justified  in  assuming 
that,  if  the  agents  of  defendant  had  taken  reasonable 
care  to  see  that  these  ropes  were  maintained  in  a 
proper  position  and  fastened  securely,  the  accident 
would  not  have  occurred.  The  testimony  tended  to 
show  that  plaintiff  was  upon  a  narrow  girder  at  least 
71  feet  from  the  ground,  and  in  a  position  where  he 
could  not  protect  himself  if  the  gin  pole  should  fall. 
The  base  of  the  gin  pole  was  itself  upon  an  iron  floor 
constituting  a  compartment  of  the  tank  35  feet  from 
the  ground,  and  its  shlaft  was  80  feet  high.  It  rested 
in  a  shoe  about  4  feet  in  length,  which  was  placed  upon 
rollers  of  iron  pipe,  aiid  was  moved  from  place  to  place 
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by  pinch  bars  as  occasion  required  in  the  progress  of 
the  work.  There  is  no  suggestion  of  any  latent  defects 
in  the  appliances,  and  there  is  every  reason  to  believe 
that  by  reasonable  care  and  caution  in  respect  to  prop- 
erly placing  and  fastening  the  guy  ropes  the  gin  pole 
would  not  have  fallen.  Properly  braced  and  handled, 
it  was  a  safe  machine,  but  one  requiring  a  high  degree 
of  care  in  its  management  and  maintenance.  While 
perhaps  its  falling  was  not  a  circumstance  to  which 
the  doctrine  res  ipsa  loquitur  should  be  applied  to  its 
full  extent,  yet  the  fact  of  its  falling  under  the  circum- 
stances certainly  furnished  some  evidence  that  proper 
precautions  had  not  been  used  to  avert  the  accident. 
We  think  neglect  in  respect  to  the  matters  mentioned 
brings  the  case  within  the  spirit  and  letter  of  the 
Employers^  Liability  Act. 

2.  At  the  risk  of  repetition,  and  to  make  plain  our 
view  as  to  the  particular  acts  of  omission  which  con- 
stitute negligence  under  the  Employers '  Liability  Act, 
they  may  be  enumerated  as  follows :  (a)  Failure  to  use 
care  in  selection  and  inspection  of  materials;  (b)  fail- 
ure to  use  care  in  erection  or  maintenance  of  scaffold- 
ing or  other  structure  more  than  20  feet  from  the 
ground;  (c)  failure  to  provide  a  safety  rail  or  other 
device  for  protection  of  employees  upon  such  struc- 
tures; (d)  failure  to  cover  dangerous  machinery, 
shafts  or  openings;  (e)  failure  to  provide  a  system 
of  signals;  (f)  failure  to  use  certain  enumerated  pre- 
cautions in  regard  to  electrical  work  and  contrivances ; 
(g)  failure  to  use  every  practicable  device  for  the 
protection  of  life  and  limb  in  all  dangerous  employ- 
ments; (h)  failure  to  use  every  practicable  care  and 
precaution  for  the  safety  of  life  and  limb. 

3.  The  words  ** every  device,  care,  and  precaution,^' 
used  in  the  act,  must  be  taken  in  their  full  sense,  except 
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as  limited  by  the  context,  and  this  limitation  must  be 
construed  merely  as  qualifying  the  word  ** device.*' 
The  words  **care  and  precaution''  apply  not  only  to 
the  safe  condition  of  the  machinery,  considered  merely 
as  suchy  but  to  the  method  of  its  operation,  and,  if  a 
machine  safe  in  itself  becomes  a  source  of  injury  by 
reason  of  the  fact  that  the  employer  or  those  represent- 
ing him  fail  to  use  reasonable  care  in  its  operation, 
and  thereby  an  injury  is  inflicted  upon  an  employee 
not  in  control  of  its  operation  or  management,  the  in- 
jury is  within  both  the  letter  of  the  act  and  the  mischief 
which  it  was  designed  to  remedy. 

4.  It  is  contended  that  the  pleading  does  not  de- 
finitely show  that  it  was  the  intent  of  the  plaintiff  to 
bring  his  action  upon  the  statute.  The  complaint  is 
somewhat  loosely  drawn,  but  it  shows  a  state  of  facts 
which  indicates  that  the  work  in  which  plaintiff  was 
engaged  was  hazardous;  that  the  machinery  (guys, 
ropes,  etc.)  was  not  properly  placed  and  was  improp- 
erly fastened;  that  the  agdnts  in  charge  of  the  work 
were  negligent  and  reckness  in  the  maintenance  of 
the  gin  pole  and  incautious  in  the  manner  of  moving 
it;  that  they  did  not,  in  the  language  of  the  statute, 
**use  every  device,  care  and  precaution"  which  it  was 
practicable  for  them  to  use  to  prevent  injury  to  the 
plaintiff.  Where  these  matters  appear  it  is  not  neces- 
sary for  a  plaintiff  to  expressly  declare  upon  the 
statute,  and  this  is  especially  true  where  the  defendant 
does  not  demur  to  the  complaint  or  move  to  make  it 
more  definite  and  certain,  as  is  the  case  here:  Ceder- 
son  V.  Oregon  R.  &  N.  Co.,  38  Or.  343  (62  Pac.  637,  63 
Pac.  763).  With  these  preliminary  observations  in 
mind  we  will  now  proceed  to  consider  the  specifica- 
tions of  error  relied  upon  by  defendant 
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5.  The  first  exception  relates  to  the  admission  by  the 
court  of  testimony  tending  to  show  that  a  certain  other 
device  called  an  **A"  frame  was  frequently  used  for 
the  same  purposes  as  the  gin  pole,  which  was  in  use 
on  the  work  in  which  plaintiff  was  engaged.  This  tes- 
timony, if  it  tended  to  prove  anything,  tended  to  show 
that  another  and  better  device  than  the  gin  pole  should 
have  been  used ;  and,  as  there  was  nothing  in  the  plead- 
ings to  indicate  that  a  gin  pole  was  in  itself  an  im- 
proper device,  the  admission  of  this  testimony  was 
error. 

The  second  exception  relates  to  the  refusal  of  the 
court  to  strike  out  the  testimony  above  alluded  to,  and 
need  not  be  further  considered. 

6.  The  third  exception  relates  to  the  admission  by 
the  court  of  testimony  tending  to  show  that  just  before 
the  accident,  and  while  the  gin  pole  was  being  moved, 
defendant 's  foreman,  who  was  in  immediate  charge  of 
the  work,  directed  a  teamster  whose  teams  occupied  a 
position  on  the  ground  immediately  at  the  foot  of  the 
structure  to  remove  them  to  another  place,  giving  as  a 
reason  that  the  gin  pole  might  fall  down  on  the  teams. 
This  was  so  nearly  connected  with  the  principal  trans- 
action as  to  form  a  part  of  the  res  gestae,  and  its 
admission  was  not  error. 

7.  The  fifth  exception  relates  to  the  failure  of  the 
court  to  prohibit  counsel  for  plaintiff  from  reading 
Section  1  of  the  Employers'  Liability  Act  to  the  jury. 
The  reading  of  the  act  was  probably  improper ;  but,  as 
the  court  in  its  charge  instructed  the  jury  that  this 
action  was  brought  under  that  act,  and  explained  it 
fully  to  the  jury,  it  does  not  appear  that  any  injury 
to  defendant  resulted  from  the  action  objected  to. 
The  sixth  exception  relates  to  the  same  matter. 
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The  seventh  exception  relates  to  the  instruction  of 
the  court  in  relation  to  the  duties  of  an  employer  under 
the  liability  act.  It  is  practically  a  summing  up  of  the 
provisions  of  the  act,  and  the  objection  was  evidently 
based  upon  the  theory  that  the  complaint  failed  to  dis- 
close a  statutory  liability.  We  find  no  error  in  this 
instruction. 

We  find  no  defect  in  the  eighth,  ninth,  tenth, 
eleventh,  twelfth,  thirteenth  and  fourteenth  instruc- 
tions, objected  to  by  defendant.  The  objections  to 
them  are  all  based  upon  the  same  theory  of  the  law 
as  the  seventh  instruction  mentioned  above. 

8.  The  fifteenth  exception  is  to  the  following  instruc- 
tion: 

**If  your  verdict  be  for  the  plaintiff,  in  estimating 
the  damages  you  shall  take  into  consideration  the  na- 
ture and  extent  of  the  plaintiff's  injury,  its  probable 
permanency,  the  pain  and  suffering  which  the  plaintiff 
has  endured  and  will  endure  hereafter,  if  any,  the 
effect  that  the  injury  may  have  upon  the  earning  power 
of  the  plaintiff,  the  loss  of  wages  which  the  plaintiff 
has  sustained  by  reason  of  the  injury  complained  of, 
and  any  results  or  effects  which  are  shown  by  the  evi- 
dence to  follow  as  the  direct  and  proximate  result  of 
the  injury  which  the  plaintiff  has  sustained. ' ' 

The  objection  to  this  instruction  goes  to  that  por- 
tion of  it  referring  to  the  possible  permanency  of  the 
injury;  the  defendant's  counsel  insisting  that  there 
was  no  evidence  that  the  injury  might  be  permanent. 
Dr.  Walker,  a  witness  for  plaintiff,  testified  positively 
that  in  some  respects  the  injury  to  the  arm  was  per- 
manent, and  this  testimony  was  sufficient  to  authorize 
the  instruction. 

9, 10.  Upon  cross-examination  of  Dr.  Tucker,  a  wit- 
ness for  defendant,  who  had  testified  on  direct  ex- 
amination that  plaintiff  would  probably  have  as  good 
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an  arm  as  ever,  and  that  the  injuries  were  not  per-, 
manent,  plaintiff's  counsel,  over  defendant's  objection,* 
asked  him  this  question : 

^'Then,  as  I  understand  you,  Doctor,  aside  from  the 
pain  and  inconvenience  you  might  suffer,  that  you 
would  just  as  soon  that  your  arm  was  in  the  condition 
that  his  is  as  to  be  in  the  condition  you  have  it  nowf 

The  witness  replied:  ^*No,  sir;  I  would  nof  The 
court  should  have  sustained  the  objection  to  this  ques- 
tion; but,  as  the  answer  was  in  line  with  the  doctor's 
principal  testimony,  which  indicated  that  plaintiff's 
arm  had  not  yet  entirely  recovered,  it  is  difficult  to 
see  how  it  could  have  prejudiced  defendant's  case. 

11.  The  court  erred  in  instructing  the  jury  that  it 
might  consider  evidence  of  another  device  or  method 
as  a  means  of  throwing  light  upon  the  question  as  to 
urhether  the  device  used  was  a  sufficient  one.  This 
was  practically  saying  to  the  jury  that  they  might  com- 
pare the  **A"  frame  device  mentioned  in  the  testi- 
mony with  the  gin  pole  mentioned  in  the  complaint, 
with  a  view  of  determining  whether  a  gin  pole  was  a 
proper  device  to  use  in  the  work.  As  the  complaint 
does  not  charge  that  the  gin  pole  was  an  improper 
device,  but  only  that  its  maintenance  and  operation 
in  a  careless  and  reckless  manner  caused  the  injury, 
this  instruction  was  wholly  outside  the  issues  and 
highly  prejudicial.  Under  our  Constitution  the  jury 
is  the  exclusive  judge  of  the  facts,  and  its  findings  are 
not,  as  a  rule,  reviewable,  but,  as  we  have  frequently 
said,  no  good  verdict  can  be  predicated  upon  a  wrong 
instruction.  The  law  is  the  yardstick  by  which  the 
jury  is  to  measure  the  testimony,  and  if  the  yardstick 
is  too  short  or  too  long,  the  final  measurement  is  likely 
to  be  erroneous.  In  this  case  the  pleadings  were  some- 
what indefinite,  and  the  counsel,  in  their  zeal  for  their 
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client,  somewhat  reckless  in  bringing  doubtful  proposi- 
tions into  the  case;  and,  while  in  most  respects  the 
learned  circuit  judge  laid  down  the  law  properly,  yet 
in  the  respect  indicated  there  was  error  to  the  manifest 
injury  of  defendant. 

The  judgment  will  be  reversed   and  a  new  trial 
granted.  Bevebsed.    Beheabing  Denied. 

Mr.  Chief  Justice  Moore,  Mr.  Justice  Burnett 
and  Mr.  Justice  Benson  concur. 


finbmitted  on  briefs  Jane  3,  affirmed  June  22,  rehearing  denied  July 

27,  1915. 

STATE  V.  McPHEBSON. 

(149  Pac.  1021.    See,  also,  70  Or.  371,  141  Pac.  1018.) 

Larceny — ^Place  of  Tbeft — Question  for  Jury. 

1.  In  a  prosecution  for  the  larceny  of  a  mare,  whether  the  mare 
was  taken  in  the  county  alleged  held  for  the  jury  under  the  evidence. 

[As  to  animals  as  subjects  o'f  larceny,  see  note  in  47  Am.  St. 
Bep.  766.] 

Statutes— Indeterminate  Sentence  Law — ^Title — Obnotltntionality. 

2.  Laws  of  1911,  page  172,  extending  and  defining  the  indeter- 
minate  sentence,  creating  a  parole  board,  and  limiting  its  powers  and 
duties,  repealing  Sections  1723,  1731,  L.  O.  L.,  and  amending  Sections 
1592,  1724-1730,  which  dealt  with  parole  and  indeterminate  sentences 
when  the  matter  was  in  the  hands  of  the  Governor,  instead  of  the 
parole  board,  is  not  violative  of  Article  IV,  Section  20,  of  the  Con- 
stitution, providing  that  every  act  shall  embrace  but  one  subject, 
and  matters  properly  connected  therewith,  which  subject  shall  be  ex- 
pressed in  the  title,  since  it  is  unnecessary  to  state  specifically  the  sub- 
ject of  an  amendment  of  a  section  of  a  statute  in  the  title  to  the 
amendment;  and,  if  all  the  provisions  of  a  statute  relate  directly  or  in- 
directly to  the  same  subject,  are  naturally  connected,  and  are  not 
foreign  to  the  subject  expressed  in  the  title,  the  statute  will  not  be 
held  unconstitutional. 

Odmlnal  Law— -Appeal— Harmless  Error. 

3.  In  a  prosecution  for  larceny  of  a  mare,  testimony  of  the  owner 
of  the  mare  concerning  the  man  who  did  his  branding  in  a  certain  year 
was  wholly  immaterial,  and  its  admission  over  objection  was  harmless 
error. 
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Criminal  Law — ^Harmless  Error — ^Evidence — ^Admisalozus. 

4.  Where  the  defendant,  at  the  time  of  the  arrest  for  horse-steal- 
ing, made  no  admissions  against  his  interest,  he  was  not  prejudiced  by 
the  admission,  over  objection,  of  the  officer's  testimony  as  to  what 
he  had  said  with  reference  to  another  stolen  horse. 

Criminal  Law— Appeal—Objection  to  Evidence. 

5.  Where  no  objection  was  made  or  exception  taken  to  the  admis- 
sion of  immaterial  testimony^  error  could  not  be  predicated  upon  its 
admission. 

WitnesBes — ^Impeachment. 

6.  Where  a  witness  was  attempted  to  be  impeached  by  testimony 
of  another  relating  to  a  different  time,  place  and  circumstance,  from 
those  referred  to  by  the  witness,  objection  to  the  attempted  impeach- 
ment was  properly  sustained. 

[As  to  impeaching  witnesses,  see  note  in  14  Am.  St.  Bep.  157.] 

Criminal  Law — Harmless  Error — ^Evidence. 

7.  In  a  prosecution  for  larceny,  testimony  of  two  witnesses  that 
the  defendant  was  in  the  state  in  August  and  September  of  a  certain 
year  was  not  prejudicial  because  such  time  was  subsequent  to  the 
date  of  the  larceny,  where  there  was  no  testimony  definitely  fixing 
the  time  when  the  crime  was  committed,  and  time  testified  to  was 
prior  to  the  date  of  the  crime  given  in  the  indictment. 

Criminal  Law— Evidence— Admissibility. 

8.  In  a  prosecution  for  larceny,  the  state  could  prove  admissions 
the  defendant  made  upon  a  former  trial,  although  he  was  not  a  wit- 
ness at  the  present  trial. 

Criminal  Law— Nonsuit. 

9.  Denial  of  a  motion  for  new  trial  is  not  assignable  as  error  on 
appeal. 

From  Crook:  William  L.  Bbadshaw,  Judge. 

In  Banc.     Statement  by  Mr.  Justice  Eakin. 

The  defendant,  John  M.  McPherson,  was  jointly 
indicted  with  Judd  McPherson  and  Mace  Newsham 
for  the  larceny  of  a  mare  on  September  14,  1912,  in 
Crook  County,  Oregon,  and  was  tried  before  the  other 
defendants  were  apprehended.  On  the  trial  there 
were  a  great  many  exceptions  taken  by  the  defendant, 
and  after  a  verdict  of  guilty  and  judgment  thereon,  he 
appealed  to  this  court. 

Affirmed,    Rehearing  Denied, 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Enoch  B.  Dufur  and  Mr.  W.  P.  Myers. 

* 

For  the  State  there  was  a  brief  submitted  by  Mr. 
Willard  H.  Wirtz,  District  Attorney,  and  Mr.  William 
H.  Wilson. 

Mb.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  The  first  assignment  of  error  is  against  the  action 
of  the  court  in  disallowing  the  motion  for  a  directed 
verdict  of  not  guilty  at  the  close  of  the  state's  case. 
The  defendant  rested  the  motion  upon  the  want  of  evi- 
dence to  show  that  the  mare  was  taken  in  Crook 
County.  There  was  direct  evidence  upon  this  fact, 
Millican  testifying  definitely  that  the  mare  was  taken 
in  that  county ;  that  it  had  been  her  usual  range,  with 
headquarters  at  defendant 's  ranch.  Although  defend- 
ant seeks  to  throw  some  doubt  upon  that  fact,  the  only 
ground  therefor  is  failure  of  a  witness  to  say  that  he 
knew  the  animal  was  taken  from  Crook  County.  He 
testifies  as  to  where  she  ranged  in  that  county,  and  that 
when  he  last  saw  her  she  was  near  his  home  place. 
It  was  a  question  to  be  submitted  to  the  jury,  and 
defendant  was  not  entitled  to  a  directed  verdict.  There 
was  some  evidence  of  the  mare  having  been  on  the 
Last  Chance  Range,  which  is  in  Lake  County ;  but  the 
testimony  tended  to  show  that,  although  in  gathering 
the  horses  from  the  range  they  had  been  gathered  at 
the  Last  Chance  Corral,  she  had  been  driven  there 
from  the  north,  that  it  was  not  her  range,  and  that 
there  is  no  proof  she  had  been  there  before. 

2.  Defendant  excepts  to  the  court's  overruling  de- 
fendant's motion  to  set  aside  and  vacate  the  judgment 
for  the  reason  that  the  statute  providing  for  the  judg- 
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ment,  which  was  an  indeterminate  one,  was  unconstitu- 
tional and  void.  The  attack  is  made  upon  the  statute 
creating  the  parole  board.  Indeterminate  sentences 
of  persons  to  be  incarcerated  in  the  penitentiary  and 
the  right  of  the  Governor  to  parole  such  prisoners 
were  provided  by  the  act  of  1905  (Laws  1905,  p.  318), 
to  the  constitutionality  of  which  there  is  no  objection : 
Section  1592,  L.  0.  L.  In  1911  the  legislative  assembly 
passed  an  act  creating  a  parole  board  and  providing 
its  powers  and  duties.  In  this  act  Sections  1723, 1731, 
L.  0.  L.,  were  repealed,  and  Sections  1592,  1724-1730, 
were  amended.  After  the  creation  of  the  parole  board 
the  act  deals  exclusively  with  said  amendments.  Thus, 
the  subject  of  the  statute  is  the  creation  of  a  parole 
board  and  provision  for  its  powers  and  duties.  It  is 
not  necessary  to  state  specifically  the  subject  of  an 
amendment  of  a  section  of  the  statute  in  the  title.  The 
section  amended  shows  for  itself  what  is  the  subject 
of  the  legislation.  In  State  v.  Shaw,  22  Or.  287  (29 
Pac.  1028),  Justice  Robebt  S.  Bean  interprets  Section 
20,  Article  IV,  of  the  Constitution,  stating : 

**It  was  intended  [by  this  provision  of  the  Con- 
stitution] to  prevent  the  practice,  common  in  legisla- 
tive bodies  not  thus  restricted,  of  embracing  in  the  bill 
matters  having  no  relation  to  each  other,  wholly  in- 
congruous, and  of  which  the  title  gives  no  notice,  thus 
securing  the  adoption  of  measures  by  fraud.  •  •  A 
reasonable  construction  permits  the  single  subject  to 
be  comprehensive  enough  for  practical  purposes,  and 
great  latitude  is  allowed  the  legislature  in  stating  the 
subject  in  the  title.  It  was  not  designed  to  require  the 
body  of  the  bill  to  be  a  mere  repetition  of  the  title. 
Neither  is  it  intended  to  prevent  including  in  the  bill 
such  means  as  are  reasonably  adapted  to  secure  the 
object  indicated  in  the  title.  *  *  *  To  require  that  every 
end  and  means  necessary  to  the  accomplishment  of 
this  general  object  should  be  provided  for  by  separate 
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act  relating  to  that  alone  would  not  only  be  senseless, 
but  would  render  legislation  impossible/  •  •  If  the 
title  cover  the  object  of  the  act,  the  degree  of  partic- 
ularity with  which  it  shall  be  expressed  or  set  out 
is  for  the  legislature  to  determine.  A  disregard  of 
this  constitutional  provision  will  be  fatal,  but  the  de- 
parture must  be  plain  and  manifest,  and  all  doubts 
will  be  resolved  in  favor  of  the  law.  *  *  If  all  the 
provisions  of  the  law  relate  directly  or  indirectly  to 
the  same  subject,  are  naturally  connected,  and  are  not 
foreign  to  the  subject  expressed  in  the  title,  they  will 
not  be  held  unconstitutional  as  in  violation  of  this 
clause  of  the  Constitution.  *  *  This  clause  is  not  vio- 
lated by  any  legislative  act  having  various  details 
properly  pertinent  and  germane  to  one  general  ob- 
ject^^:  Oregon  v.  Portland  General  Electric  Co.,  52  Or. 
502  (95  Pac.  722,  98  Pac.  160) ;  36  Cyc.  1022,  and  note 
99;  State  v.  Brown,  41  La.  Ann.  771  (6  South.  638); 
MiUer  v.  Hurford,  13  Neb.  13  (12  N.  W.  832).  There- 
fore exception  2  has  no  merit. 

3.  Objection  was  made  to  the  ruling  of  the  court  per- 
mitting Millican,  the  owner  of  the  mare,  to  testify  con- 
cerning the  man  who  did  his  branding  in  the  year  1912, 
whom  the  testimony  subsequently  showed  was  dead; 
but  this  testimony  was  entirely  irrelevant  and  imma- 
terial, as  the  colt  was  not  included  in  the  indictment, 
nor  was  the  state  required  to  prove  its  ownership. 

4.  The  defendant  was  arrested  in  the  State  of 
Nevada  by  the  witness  Elkins,  and  Elkins  testified  that 
at  the  time  of  the  arrest  he  had  a  warrant  for  the 
larceny  of  the  colt,  but  nothing  was  said,  or  any  con- 
versation had,  with  reference  to  the  colt  other  than  that 
the  brand  was  the  brand  of  Millican ;  and  the  question  is 
in  regard  to  the  admissions  of  the  defendant  at  the 
time  of  and  immediately  after  his  arrest.  After  tes- 
tifying that  he  had  arrested  the  defendant  in  Nevada 
upon  the  warrant  issued  for  the  larceny  of  the  colt. 
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in  which  the  state  was  attempting  to  prove  statements 
of  the  defendant  made  at  that  time,  defendant 's  attor- 
ney stated : 

**We  would  ask  at  this  time  to  withdraw  from  the 
consideration  of  the  jury  all  the  testimony  relative  to 
this  colt  case  and  the  warrant,  for  the  reason  that  the 
witness  did  not  disclose  to  the  defendant  that  he  had 
a  warrant  for  him  upon  any  other  charge,  and  under 
the  facts  and  circumstances  as  disclosed  the  defendant 
had  a  right  to  believe  he  was  under  arrest  on  this 
charge.  ^ ' 

The  statements  of  the  defendant  to  the  witness  at 
any  time  in  regard  to  the  mare  or  his  possession  of  it 
was  competent,  but  it  could  not  have  been  prejudicial 
to  him  in  any  case,  for  the  reason  that  he  made  no  ad- 
missions against  his  interest.  He  was  therefore  not 
prejudiced,  and  no  objection  can  be  raised  now  on  that 
point. 

5.  The  sixth  assignment  is  in  regard  to  conversa- 
tions between  Charles  Houston  and  one  Staats  relative 
to  other  horses,  but  they  had  no  reference  to  the  mare 
in  question,  and  no  objection  was  made  or  exception 
taken  to  the  same. 

Exception  No.  7  as  to  when  Staats  was  last  in  Ore- 
gon is  of  no  substantial  consequence. 

6.  Exception  9  relates  to  an  attempt  to  impeach 
Charles  Houston  by  the  testimony  of  N.  G.  Wallace. 
The  questions  so  propounded  to  him  related  to  a  dif- 
ferent time,  place  and  circumstance  from  those  re- 
ferred to  by  Houston ;  and  the  objection  was  properly 
sustained. 

7, 8.  The  tenth  exception  is  taken  to  the  testimony  of 
two  witnesses,  Mrs.  Becker  and  Mrs.  Jones,  as  to  the 
defendant  being  in  Oregon  in  August  and  September 
of  1912,  for  the  reason  that  such  time  was  subsequent 
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to  the  date  of  the  larceny;  but  we  find  no  testimony 
definitely  fixing  the  time  when  said  crime  was  com- 
mitted. The  testimony  of  said  witnesses,  being  prior 
to  the  date  of  the  crime  as  mentioned  in  the  indict- 
ment, was  not  prejudicial.  The  state  had  a  right  to 
prove  admissions  and  statements  of  the  defendant 
made  upon  a  former  trial,  and  there  could  be  no  objec- 
tion thereto  because  the  defendant  did  not  become  a 
witness  at  the  present  trial. 

9.  The  last  error  assigned  was  the  refusal  of  the 
court  to  grant  a  new  trial.  The  motion  therefore 
raises  no  new  question  not  otherwise  raised  on  the 
appeal  and  argued  and  submitted.  As  said  in  Man- 
ning V.  Portland  Shipbuilding  Co.,  52  Or.  101  (96  Pac. 
545),  a  motion  to  grant  a  new  trial  on  account  of  the 
insufficiency  of  the  evidence  is  addressed  to  the  discre- 
tion of  the  trial  court,  and  a  denial  of  it  is  not  assign- 
able as  error  on  appeal. 

We  find  no  error  made  upon  the  trial,  and  the  judg- 
ment is  affirmed.        Affirmed.    Eeheabing  Denied. 


Argued  June  23,  reversed  July  6,  rehearing  denied  July  27,  1915. 

TOOZE  V.  WILLAMETTE  VALLEY  SOUTHERN 

RY.  CO.* 

(150  Pac.  252.) 

Navigable  Waters— Tide-lands— Eight  to. 

1.  An  alien  platted  a  large  tract  of  public  land  abutting  on  a 
stream.  Many  of  these  parcels  were  sold  to  others.  The  federal 
government  recognized  the  titles  of  the  purchasers,  confirming  them. 
Thereafter  the  state  granted  to  the  upland  owners  along  the  stream 


•The  right  of  owner  of  upland  to  access  to  water  is  discussed  in 
extensive  notes  in  40  L.  E.  A.  593;  22  L.  E.  A.  (N.  S.)  345. 

As  to  right  of  railroad  in  street  as  relating  to  abutters'  rights,  see 
note  in  36  L.  E.  A.  (N.  S.)  673. 

As  to  effect  of  street  on  shore,  see  notes  in  58  L.  E.  A.  208;  4 
L.  E.  A.  (N.  a)  881.  Beporteb. 
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all  the  property  of  the  state  lying  between  high  and  low  water  lines. 
Eeldf  that  plaintiff,  who  owned  the  fee  of  the  upland,  acquired  the 
land  between  high  and  low  water  lines,  though  the  plat  provided  for 
a  highway  between  high  and  low  water  mark;  plaintiff  taking  such 
lands  subject  to  the  easement  of  the  highway. 

[As  to  title  to  lands  covered  by  navigable  waters^  see  note  in 
63  Am.  St.  Bep.  289.] 

Pleading— Departure— What  Oonstitutes. 

2.  In  a  suit  to  enjoin  a  railroad  company  from  erecting  a  trestle 
on  land  lying  between  plaintiff's  upland  property  and  low-water  mark, 
the  complaint  asserted  that  plaintiff  was  the  absolute  owner  in  fee  of 
all  the  land  on  which  the  trestle  was  to  be  built.  The  reply  con- 
ceded that  a  street  existed  between  the  platted  lines  and  low-water 
mark  of  the  river.  Held,  that  the  reply  did  not  constitute  a  de- 
parture preventing  recovery;  the  concession  that  a  street  existed 
merely  diminishing  relief  to  which  plaintiff  was  entitled. 

Eminent  Domain — Streets— Property  Bight  of  Abutting  Owner. 

3.  An  abutter  who  owned  the  fee  of  a  street  has  a  right  to  use 
that  street  to  gain  access  to  his  property  different  from  the  rights 
of  other  members  of  the  public,  and,  having  such  property  right,  he 
cannot  be  deprived  thereof  by  a  railroad  company  until  he  receives 
compensation  for  his  damages  as  provided  by  Article  I,  Section  18 
and  Article  XI,  Section  4,  of  the  Constitution. 

Municipal  Ck>rporatlon8 — Obstmction  of  Streets — Bemedy. 

4.  The  right  of  the  owner  of  the  fee  of  the  street  to  prevent  the 
erection  of  unlawful  structures  will  be  protected  by  injunction. 

From  Clackamas :  James  U.  Campbell,  Judge. 

Department  1,    Statement  by  Mr.  Justice  Burnett. 

This  is  a  suit  by  Charles  T.  Tooze  against  the  Wil- 
lamette Valley  Southern  Railway  Company,  a  corpo- 
ration. 

The  plaintiff  says  he  is  the  owner  of  block  12  and 
lot  7  in  block  11  in  Oregon  City,  together  with  the 
tenements,  hereditaments  and  appurtenances  there- 
unto belonging.  He  also  avers  that  the  premises  con- 
stitute the  easterly  bank  of  the  Willamette  River  at 
that  point,  the  ordinary  high-water  line  of  which  is 
upon  tracts  described.  The  substance  of  the  com- 
plaint is  that  the  plaintiff  owns  the  property  to  low- 
water  line  of  the  navigable  stream  mentioned,  with  the 
attendant  privilege  of  building  wharves  in  front  of  the 
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same.  The  grievance  of  which  he  complains  is  that 
the  defendant  railroad  company  threatens  to  and  is 
abont  to  construct  on  the  westerly  part  of  his  holding, 
presumably  on  the  space  between  high  and  low  water 
mark,  a  large  railway  trestle  averaging  nearly  30  feet 
in  height  and  permanent  in  character,  which  will  pre- 
vent him  from  going  upon  or  using  the  ground  thus 
occupied,  cut  off  his  access  to  the  navigable  stream, 
and  impair  his  enjoyment  of  that  portion  of  the  realty. 
The  defendant  alleges  that  the  land  was  originally 
platted  by  Dr.  John  McLoughlin;  in  detail  traces  the 
title  from  the  United  States  government  to  the  present 
time,  averring  that  the  ground  to  be  occupied  by  the 
,  trestle  mentioned  is  a  public  street,  and  that  its  right 
to  construct  a  trestle  is  based  upon  an  ordinance 
passed  by  the  city  council  of  Oregon  City  which  it  sets 
forth. 

After  sundry  denials  the  reply  alleges,  in  substance, 
that  the  structure  intended  will  be  a  permanent  ob- 
struction of  the  street  mentioned  and  of  the  streets 
connecting  therewith  on  the  north  and  south  of  the 
plaintiff's  block,  and  will  impair  plaintiff's  rights  in 
the  streets  as  a  public  highway.  The  Circuit  Court, 
after  its  hearing,  decreed : 

*  *  That  the  plaintiff  is  not  entitled  to  any  of  the  relief 
prayed  for  in  his  complaint.  The  right,  however,  is 
hereby  reserved  upon  a  proper  and  reasonable  show- 
ing to  enjoin  the  operation  of  steam  locomotives  over 
the  railroad  to  be  laid  upon  that  portion  of  Water 
Street  described  in  the  answer/' 

From  this  determination  of  the  issue  the  plaintiff 
appealed.  Bevebsed.    Beheabinq  Denied. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  A.  S.  Dresser  and  Mr.  E.  A.  Webster^ 


160  ToozB  V.  WiLLAMETTB  Valley  S.  Rf.  Co.     [77  Or. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  0.  D.  Ehy  and  Messrs.  Clark,  Skulason  <&  Clark, 
with  oral  arguments  by  Mr.  Ehy  and  Mr.  A.  E.  Clark. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

It  appears  from  the  record  and  is  a  matter  of  gen- 
eral history  of  the  state  that  Dr.  John  McLoughlin,  a 
British  subject,  settled  upon  what  is  known  as  the 
Oregon  City  claim  prior  to  the  passage  of  the  act  of 
September  27,  1850,  commonly  known  as  the  *' Dona- 
tion Law.'*  While  he  occupied  that  claim,  which  in- 
cludes all  the  premises  involved  herein,  he  platted  a 
portion  of  it  into  lots,  blocks,  alleys  and  streets.  On 
account  of  his  nationality  he  was  not  qualified  to  take 
under  the  donation  law.  Congress,  however,  con- 
firmed to  his  purchasers  the  titles  which  he  undertook 
to  convey,  and  patents  were  accordingly  issued  by  the 
general  government  describing  each  grant  by  the  plat. 

1.  It  appears  that  the  high-water  line  of  the  Wil- 
lamette River  is  upon  the  western  part  of  the  platted 
premises  here  in  question,  and  that  Water  Street  is  en- 
tirely upon  the  space  between  high  and  low  water 
mark.  After  the  admission  of  the  state  into  the  Union 
by  the  legislation  of  1874  and  1876,  described  by  Mr. 
Justice  Bean  in  Pacific  Elevator  Co.  v.  Portland,  65 
Or.  349  (133  Pac.  72,  46  L.  R.  A.  (N.  S.)  363),  the  state 
granted  to  upland  owners  along  the  Willamette  River 
all  the  property  of  the  state  in  land  lying  between  ordi- 
nary high  and  low  water  lines  on  the  Willamette  River. 
This  grant,  of  course,  was  subject  to  the  previous  ac- 
tion of  the  general  government  in  recognizing  Dr. 
McLoughlin 's  plat.  It  seems  plain  that  the  congres- 
sional action  on  this  subject  and  the  conduct  of  the 
government  authorities  in  pursuance  thereof  amounted 
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to  an  adoption  of  the  McLoughlin  plat,  with  the  conse- 
quent dedication  to  the  public  of  the  streets  delineated 
thereon.  The  plaintiff  has  become  the  owner  in  fee 
of  the  block  and  land  mentioned  by  mesne  conveyances 
from  the  grantees  of  the  government.  By  virtue  of 
the  grant  from  the  state  he  became  the  owner  of  the 
space  included  between  high  and  low  water  mark  in 
front  of  the  municipal  subdivision  mentioned,  subject, 
indeed,  to  the  use  thereof  as  a  street,  as  portrayed 
upon  the  McLoughlin  map. 

2.  The  principal  objection  pressed  upon  us  at  the 
argument  against  plaintiff's  claim  is  that  he  must 
utterly  fail  in  his  contention  because  in  his  complaint 
he  asserts  himself  to  be  the  absolute  owner  in  fee  of  all 
the  property,  not  only  that  included  within  the  block 
lines,  but  also  that  to  the  west  of  the  same  to  low-water 
mark  of  the  river;  while  in  his  reply  he  practically 
concedes  that  a  street  exists  between  the  plat  lines 
and  low- water  mark  of  the  river.  The  position  of  the 
defendant  is  that  the  plaintiff  must  recover  on  the 
strength  of  his  complaint,  in  which  pleading  alone  must 
his  cause  of  action  be  stated,  and  that  the  reply  is  a 
shifting  of  his  ground,  or,  in  other  words,  a  departure. 
We  do  not  so  consider  the  pleadings.  The  plaintiff 
describes  a  situation  upon  which  the  court  may  draw 
the  conclusion  as  to  his  rights.  While  he  may  have 
failed  to  prove  the  allegations  of  his  complaint  to  the 
utmost  limit,  yet  he  has  established  a  substantial  por- 
tion of  them  calling  for  relief  according  to  the  prayer 
of  the  bill.  It  is  analogous  to  a  case  where  a  plaintiff 
might  sue  upon  a  claim  of  $1,000  for  services  rendered 
and  would  be  able  to  prove  only  $500  worth.  The 
relief  claimed  here  is  the  same  in  both  instances,  not- 
withstanding the  defendant's  assertion  that  one  cause 

77  Or.— 11 
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of  suit  is  stated  in  the  complaint  and  another  in  the 
reply.  The  defendant  does  not  appear  to  have  been 
misled  in  any  manner  by  the  pleadings  of  the  plaintiff. 
3, 4.  The  latter  occupies  the  attitude  of  a  land  owner 
complaining  of  a  threatened  trespass  upon  his  rights 
appurtenant  to  his  holding.  His  title  to  the  shore  of 
the  river  between  high  and  low  water  mark  by  virtue 
of  the  state  legislation  mentioned  has  been  repeatedly 
recognized  as  valid  in  such  cases  as  Pacific  Elevator 
Co.  V.  Portland,  65  Or.  349  (133  Pac.  72,  46  L.  E.  A. 
(N.  S.)  363),  and  the  authorities  cited  in  that  exhaus- 
tive opinion.  Considering  the  matter  thoroughly,  we 
conclude  that  the  property  on  which  the  defendant  in- 
tends to  construct  its  trestle  is  a  street.  The  public 
has  an  easement  there  for  the  right  of  passage  as  in 
all  other  streets.  The  fee  of  the  land  is  in  the  plaintiff. 
Different  from  other  members  of  the  public,  he  has  a 
right  to  use  that  street  to  gain  access  to  his  other  prop- 
erty mentioned.  It  is  at  least  an  appurtenance  men- 
tioned in  his  complaint.  It  is  a  valuable  right  of  which 
he  cannot  be  deprived  by  the  power  of  eminent  domain 
until  his  damages  are  first  constitutionally  deter- 
mined :  Article  I,  Section  18,  Article  XI,  Section  4,  of 
the  Constitution;  McQuaid  v.  Portland  <&  Vancouver 
By.  Co.,  18  Or.  237  (22  Pac.  899,  40  Am.  &  Eng.  Ey. 
Cas.  308).  Injunction  will  lie  to  prevent  the  erection 
of  a  permanent  structure  in  a  street  materially  im- 
peding its  use  as  a  street :  Bernard  v.  Willamette  Box 
(&  Lumber  Co.,  64  Or.  223  (129  Pac.  1039) ;  Willamette 
Iron  Works  v.  Oregon  B.  &  N.  Co.,  26  Or.  224  (37 
Pac.  1016,  46  Am.  St.  Eep.  620,  29  L.  E.  A.  88).  The 
authority  granted  by  the  ordinance  of  the  common 
council  of  Oregon  City  protects  the  company  from  the 
consequences  of  violating  public  rights  in  the  street, 
but  it  cannot  and  does  not  affect  private  rights  con- 
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nected  therewith:  Sandstrom  v.  Oregon  W.  R.  <&  N. 
Co.,  75  Or.  159  (146  Pac.  803).  It  cannot  be  admitted 
that  any  institution  possessing  the  right  of  eminent 
domain  can  invade  private  rights  and  property  with- 
out first  regularly  proceeding  to  assess  the  damages 
and  either  paying  or  securing  the  same  under  the  pro- 
visions of  our  state  Constitution.  It  is  urged  that  the 
plaintiff  does  not  make  any  present  use  of  the  street 
worth  naming.  It  may  be  true  that  his  rights  there 
and  the  enjoyment  of  the  same  are  small,  but  they  be- 
long to  him  and  are  his  as  much  as  the  most  important 
piece  of  property.  He  is  as  much  entitled  to  the  pro- 
tection of  his  small  rights  as  the  plaintiffs  in  Wil- 
lamette Iron  Works  v.  Oregon  R.  d  N.  Co.,  26  Or. 
224  (37  Pac.  1016,  46  Am.  St.  Rep.  620,  29  L.  R.  A. 
88),  and  Pacific  Elevator  Co.  v.  Portland,  65  Or.  349 
(133  Pac.  72,  46  L.  R.  A.  (N.  S.)  363).  It  may  be 
that  a  jury  would  give  the  plaintiff  small  damages 
if  he  were  made  a  defendant  at  the  suit  of  the  de- 
fendant here  in  an  action  to  condemn  the  right 
of  way  on  the  street  in  front  of  his  premises.  With 
that,  however,  we  have  no  concern.  It  is  plain  that 
the  defendant  is  about  to  interfere  seriously  with  the 
plaintiff's  enjoyment  of  the  land  over  which  it  intends 
to  construct  its  railway,  although  the  same  may  be  a 
street  in  which  he  holds  the  ultimate  fee  subject  to  the 
public  easement  therein. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Reversed.    Reheaeing  Denied. 

Mr.  Chief  Justice  Moore,  Mr.  Justice  McBride  and 
Mr.  Justice  Benson  concur. 
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Argued  June  23,  reversed  July  6,  rehearing  denied  July  27,  1915. 

GRIFFITH  V.  WILLAMETTE  VALLEY  SOUTH- 

EKN  RY.  CO. 

(150  Pac.  254.) 

From  Clackamas :  James  U.  Campbell,  Judge. 

This  is  a  suit  by  George  E.  Griffith  against  the  Wil- 
lamette Valley  Southern  Railway  Company,  a  cor- 
poration, in  which  a  decree  was  rendered  in  favor  of 
defendant,  and  plaintiff  appeals. 

Reversed.    Rehearing  Denied. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  C.  D.  and  D.  C.  Latourette,  with  an  oral  argu- 
ment by  Mr.  Charles  D.  Latourette. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  0.  D.  Ehy  and  Messrs.  Clarke^  Skulason  <&  Clark, 
with  oral  arguments  by  Mr.  Ehy  and  Mr.  A.  E.  Clark. 

Department  1.  Mr.  Justice  Burnett  delivered  the 
opinion  of  the  court. 

The  issues  in  this  case  are  substantially  the  same 
as  in  Tooze  v.  Willamette  Valley  Southern  Ry.  Co., 
ante,  p.  157  (150  Pac.  252).  Based  upon  the  doctrine 
of  the  opinion  in  that  case,  the  decree  of  the  Circuit 
Court  is  reversed  and  one  here  entered  remanding  the 
cause  to  that  court  for  further  proceedings  not  incon- 
sistent with  the  principles  laid  down  in  the  opinion 
rendered  in  the  Tooze  Case. 

Reversed.    Rehearing  Denied. 

Mr.  Chief  Justice  Moore,  Mr.  Justice  McBride  and 
Mr.  Justice  Benson  concur. 
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Argued  June  9,  modified  July  6,  rehearing  denied  July   27,  1915. 

McNIEL  V.  HOLMES.* 

(150  Pac.  255.) 

Vendor  and  Purchaser— Frandr— Evidence. 

1.  In  an  action  to  set  aside  real  estate  transactions  between  phy- 
sician and  patient,  evidence  held  to  show  that  complainant  was  in- 
duced to  enter  into  the  transaction  by  the  fraudulent  representations 
of  defendant. 

Principal  and  Agent— Fraud— PliyBician—Loes  to  Plaintiff. 

2.  Where  a  physician  represents  to  his  patient  that  he  can  get 
some  property  for  her  which  would  be  a  good  investment,  and  on  be- 
ing made  agent  of  the  patient  sells  his  own  property  to  her,  the  trans- 
action may  be  rescinded  though  no  loss  resulted. 

[As  to  whether  a  physician's  undue  influence  over  a  patient  is 
to  be  presumed,  see  notes  in  S3  Am.  Bep.  736;  55  Am.  Bep.  482.] 

Vendor  and  Purchaser— Fraud— Cliange  of  Position. 

3.  Though  a  patient,  buying  land  of  her  physician  on  the  fraudu- 
lent representation  that  it  is  not  his  land,  does  not  disaffirm  with 
energetic  promptness,  after  discovery  of  the  fraud,  she  may  rescind; 
the  position  of  the  physician  not  having  changed. 

Appeal  and  Error — Objections  to  Decree — Oross-appeaL 

4.  An  appellee,  not  taking  a  cross-appeal,  is  presumably  satisfied 
with  the  decree  as  rendered  by  the  trial  court. 

Joint  Adventures — ^Action  Between  Parties — ^Belief  Awarded. 

5.  Where  a  physician  represents  that  he  will  put  in  $2,000  for  a 
$4,000  purchase  of  property,  if  his  patient  put  in  the  other  $2,000, 
and  the  physician  buys  the  property,  but  mortgages  it  for  his  share 
and  takes  the  title  in  his  name,  conveyance  of  an  undivided  one-half 
will  be  decreed  the  patient,  without  prejudice  to  any  rights  she  may 
have  on  account  of  damage  by  reason  of  the  mortgage. 

[As  to  carelessness  as  a  bar  to  relief  from  fraud,  see  note  in 
32  Am.  St.  Bep.  384.] 

Oosts— Appeal— Plaintiff  not  Appealing. 

6.  Where  a  decree  in  favor  of  plaintiff  awards  to  defendant  an 
amount  for  taxes  paid  in  excess  of  that  due  him,  and  plaintiff  does 
not  appeal,  the  judgment  will  be  modified,  but  without  costs  of  the 
appeal  to  either  party. 

From  Multnomah :  Thomas  J.  Cleeton,  Judge. 


♦The  effect  of  a  misstatement  as  to  title  to  real  property  is  dis- 
cussed in  notes  in  28  I..  B.  A.  (N.  S.)  202;  39  I..  B.  A.  (N.  &)  1142. 

As  to  waiver  of  purchaser's  right  to  rescind  for  fraud,  see  note  in 
30  L.  B.  A.  (K.  S.)  872.  Bepobteb. 
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Department  2.    Statement  by  Mb.  Justice  Haeris. 

This  is  a  suit  by  Sarah  L.  McNiel  against  Edwin  C. 
Holmes,  in  which  the  plaintiff  seeks  to  annul  two  real 
estate  transactions,  and  to  recover  the  moneys  paid  on 
account  of  the  lands.  The  properties  involved  are 
known  as  the  Seror  Park  or  Eockwood  Tract  and  the 
Union  Avenue  lots.  The  discordant  stories  of  the  liti- 
gants are  told  in  the  pleadings.  The  complaint  al- 
leges that  the  plaintiff,  being  threatened  with  blind- 
ness, sought  and  obtained  the  professional  services  of 
the  defendant,  who  is  a  practicing  physician;  that  the 
parties  hereto  sustained  the  relation  of  physician  and 
patient  from  the  spring  of  1910  to  the  spring  of  1913 ; 
that,  while  he  was  acting  as  her  physician,  and  with 
the  intent  to  defraud  her,  the  defendant  represented  to 
plaintiff  ''that  he  knew  of  a  certain  parcel  of  land 
which  could  be  bought  for  $3,000  and  which  was  worth 
that  sum,  and  which  would  prove  a  profitable  invest- 
ment for  the  plaintiff,  and  advised  her  to  purchase 
said  parcel  of  land,  and  as  a  further  inducement,  de- 
fendant fraudulently  informed  plaintiff  that  he  would 
purchase  said  property  himself  if  he  had  the  means; 
that  said  defendant  at  that  time  owned  this  said  par- 
cel of  land,  which  fact  was  fraudulently  concealed 
from  plaintiff";  that  by  reason  of  the  false  repre- 
sentations the  plaintiff  entered  into  an  agreement  to 
purchase  certain  land  in  Seror  Park.  The  complaint 
further  shows  that  under  the  terms  of  the  written  con- 
tract the  defendant  agrees  to  sell,  and  the  plaintiff 
promises  to  pay  $3,000  for  the  land;  that  the  sum  of 
$1,200  was  paid  on  June  15, 1910,  the  date  of  the  agree- 
ment, and  that  additional  payments  were  made  to  the 
defendant  as  follows:  Three  hundred  dollars  and  $65 
on  November  9,  1910;  $750  and  $65.62  on  September 
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28, 1911,  and  $600  on  September  25, 1912.  The  second 
transaction  involves  property  which  is  referred  to  as 
the  Union  Avenne  lots.  The  complaint  avers  that 
while  defendant  was  treating  plaintiff's  eyes  he  ad- 
vised her  that  she  could  make  a  profitable  investment 
by  intrusting  him  with  the  sum  of  $2,000  to  purchase 
the  Union  Avenue  property;  that  it  was  agreed  that 
plaintiff  would  contribute  $2,000,  and  that  defendant 
would  invest  an  equal  amount  in  the  land,  and  that  de- 
fendant would  manage  the  property,  collect  the  rents, 
sell  the  land  and  divide  the  proceeds ;  that  plaintiff  re- 
lied upon  the  false  representations  made  by  defendant, 
and  paid  him  the  sum  of  $2,000 ;  that  defendant  did  not 
make  any  payment  of  his  own  money,  but  took  title  in 
his  own  name;  that  defendant  refused  to  account  to 
plaintiff  or  make  any  conveyance  to  plaintiff,  except 
that  he  gave  to  her  a  writing  as  follows : 

* '  This  is  to  certify  that  Miss  Sarah  McNeil  has  one- 
half  interest  in  the  sale  of  property  1270  and  1272 
Union  Avenue  North.  Same  being  held  in  name  of 
Edwin  C.  Holmes  for  convenience.  Said  Dr.  Holmes 
to  look  after  renting,  selling,  insurance,  taxes;  and 
when  in  his  judgment  he  deems  best  to  sell  same  and 
make  a  settlement  with  Miss  Sarah  McNiel. 

*' Portland,  Oregon,  Sept.  28th,  1911. 

''  [Signed]     Edwin  C.  Holmes.'' 

The  complaint  concludes  with  a  prayer  for  the  re- 
scission of  both  real  estate  transactions  and  for  a  judg- 
ment for  the  moneys  paid  to  defendant  By  his  an- 
swer the  defendant  denies  the  charge  of  fraud,  and 
affirmatively  avers  that  plaintiff  expressed  a  desire  to 
purchase  real  estate  as  an  investment,  and  requested 
defendant  to  assist  her  in  finding  such  investment; 
that  he  told  her  that  he  owned  the  Seror  Park  Tract, 
which  he  would  sell  to  her  for  $3,000 ;  that  plaintiff  in- 
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spected  the  land,  signed  the  written  contraxjt,  entered 
into  possession,  and  made  the  payments  mentioned  in 
the  complaint.  The  answer  also  contains  a  narration 
of  the  defendant's  version  of  the  agreement  concern- 
ing the  Union  Avenue  lots.  He  asserts  that  during 
the  early  part  of  the  year  1911  the  plaintiff  requested 
him  to  assist  her  in  securing  an  investment  in  Port- 
land, Oregon ;  that,  acting  upon  her  request,  and  after 
making  inquiries,  he  ascertained  that  the  Union  Av- 
enue lots  could  be  purchased  for  $4,000;  *'that  plain- 
tiff had  for  investment  at  said  time  the  sum  of  $2,000 ; 
that  thereupon  an  agreement  was  entered  into  by  and 
between  plaintiff  and  defendant,  by  the  terms  of  which 
defendant  purchased  in  his  own  name,  but  in  trust  for 
plaintiff,  as  hereinafter  set  forth,  the  property  de- 
scribed in  said  second  cause  of  suit,  for  the  sum  of 
$4,000,  which  sum  said  property  was  at  that  time  rea- 
sonably worth,  for  $2,000  cash,  and  $2,000  to  be  se- 
cured by  mortgage  thereon ;  that  it  was  then  and  there 
agreed,  by  and  between  plaintiff  and  defendant,  that 
plaintiff  should  take  said  property  in  his  own  name 
and  give  said  mortgage  in  his  own  name,  but  that  said 
transaction  should  be  in  trust  for  plaintiff;  that 
defendant  should  manage  and  handle  'said  property 
as  the  agent  for  plaintiff,  receive  whatever  rents  and 
profits  might  result  therefrom,  and  should  sell  the 
same  whenever  in  his  judgment  the  same  could  be  sold 
for  a  reasonable  profit,  and,  after  paying  the  said 
mortgage,  the  original  investment  of  plaintiff  therein, 
and  other  expenses,  and  liens  which  might  exist 
against  said  property,  defendant  should  retain  one 
half  of  the  net  profits  thereof  as  his  compensation 
aforesaid  and  services  therein,  all  of  which  plaintiff 
then  and  there  well  knew  and  agreed  to.    Defendant 
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advanced  for  plaintiff  the  sum  of  $2,000,  for  the  reason 
that  plaintiff's  money  had  been  loaned  and  invested, 
and  she  was  collecting  the  same  from  time  to  time,  and 
plaintiff  paid  defendant  thereon  the  sum  of  $2,000  at 
different  times.'*  The  story  of  the  transactions  as 
told  by  the  defendant  was  denied  by  the  reply.  A  trial 
in  the  Circuit  Court  resulted  in  a  decree  which  cancels 
the  contract,  dated  June  15, 1910,  concerning  the  Seror 
Park  Tract,  awards  plaintiff  a  judgment  for  $2,978.60, 
with  interest,  directs  the  defendant  to  satisfy  the  $2,- 
000  mortgage  on  the  Union  Avenue  property,  and  then 
to  deed  to  plaintiff  an  undivided  one-half  interest  in 
the  land,  and  that  plaintiff  pay  to  the  defendant 
$233.37,  being  one  half  of  the  money  advanced  by  the 
latter  for  taxes,  costs,  and  charges  for  the  Union 
Avenue  property.  The  defendant  appealed  from  the 
decree,  but  the  plaintiff  did  not  appeal  from  any  part 
of  the  adjudication.    Modified.    Rehearing  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Joel  N.  Pearcy  and  Messrs.  Wintler  S  Mendenhall, 
with  an  oral  argument  by  Mr.  Pearcy. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Sullivan  S  Mannix  and  Mr.  Henry  M.  Esterly, 
with  an  oral  argument  by  Mr.  Ramond  A.  Sullivan. 

Mb.  Justice  Harris  delivered  the  opinion  of  the 
court. 

1.  The  plaintiff  was  suffering  from  an  impairment 
of  her  vision,  and  had  moved  to  Portland  with  the  hope 
that  a  change  of  residence  would  improve  the  condi- 
tion of  her  eyes.  She  had  consulted  with  an  occulist 
at  her  former  place  of  residence,  who  gave  her  no  en- 
couragement, and  she  seemed  to  be  in  danger  of  be- 
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coming  blind  After  arriving  in  Portland  she  con- 
snlted  with  defendant,  and  the  relation  of  physician 
and  patient  existed  from  March,  1910,  until  May,  1913, 
When  the  plaintiff  first  interviewed  the  defendant  she 
was,  in  the  language  of  defendant,  **a  nervous,  fretful 
woman  at  that  time.*'  By  the  exercise  of  his  profes- 
sional skill  the  defendant  succeeded  in  bringing  about 
a  decided  improvement  in  plaintiff's  condition,  and  be- 
cause of  the  success  achieved  by  the  physician  the  pa- 
tient quite  naturally  reposed  implicit  confidence  in  the 
defendant 

The  version  of  plaintiff  is  at  variance  with  the  one 
narrated  by  defendant.  No  good  purpose  is  served  by 
recounting  all  the  evidence,  and  it  will  suflSce  merely 
to  say  that  a  careful  reading  and  analysis  of  all  the 
evidence  leads  to  the  conclusion  that  the  narrative 
given  by  the  plaintiff  relates  the  history  of  the  trans- 
actions. Miss  McNiel  was  without  friends  or  relatives 
in  Portland.  She  had  about  $4,500  invested  in  first 
mortgages  in  Bridgeport,  Connecticut,  and  about  $1,- 
500  invested  in  Pomona,  California.  The  defendant 
was  informed  of  the  financial  condition  of  plaintiff. 
During  a  period  of  13  years  her  financial  affairs  had 
been  managed  for  her  by  a  Mr.  Shaw,  who  resides  in 
the  east.  She  had  no  knowledge  of  the  values  of  prop- 
erty, and  did  not  inspect  the  Seror  Park  or  Kockwood 
Tract  before  signing  the  contract.  She  told  the  de- 
fendant that  she  wanted  her  eyes  to  get  well  as  soon  as 
possible,  so  that  she  could  obtain  work  and  earn  back 
some  of  the  money  that  she  had  been  obliged  to  expend, 
whereupon  he  represented  to  her  that  he  had  made 
$50,000  in  real  estate  in  Portland  in  eight  years,  and 
'  *  he  said  a  better  way  to  do  than  to  try  to  get  work  and 
earn  money  was  to  buy  real  estate."  Miss  McNiel 
testified  that  she  requested  the  defendant  to  advise 
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her  when  **  he  had  some  good  buy  that  he  knew  was 
good,''  and  he  told  her  that — 

**he  knew  of  a  first-class  buy  he  could  not  possibly 
take,  he  had  gone  over  in  detail  all  his  business,  and  he 
could  not  possibly  arrange  to  take  it,  but  I  could  have 
that  buy. ' ' 

Miss  McNiel  further  testified : 

**He  told  me  he  had  done  everything  he  could,  and 
he  could  not  possibly  arrange  to  take  it,  and  I  said  I 
would  be  glad  to  take  it.  I  told  him  when  I  would 
have  my  first  payment,  which  would  be  about  the 
middle  of  June,  and  I  asked  him  how  he  could  hold  so 
valuable  a  buy  as  that  was  until  I  could  get  this  money. 
I  said, '  Surely  as  good  a  buy  as  that  will  be  taken  up, 
you  can't  hold  it.'  I  said,  *I  shall  have  no  money 
whatever  to  put  into  that  until  the  1st  of  June.'  He 
said,  'By  the  payment  of  a  small  sum  of  money  I  can 
hold  that  lot  for  you.'  I  saw  him  a  few  days  later, 
and  I  asked  him  if  he  had  been  able  to  hold  that  lot  for 
me,  and  he  said  he  had,  and  he  spoke  about  that  from 
time  to  time,  and  I  went  to  him  and  told  him  when  I 
would  have  my  first  money,  and  I  think  I  showed  him 
letters  from  my  agent;  I  know  I  did  a  little  later,  be- 
cause I  took  them  to  him,  and  he  read  when  I  would 
have  my  first  mortgage  note.  My  first  mortgage  note 
was  to  mature  the  15th  of  June,  and  it  came  a  little 
sooner  than  that,  and  I  made  my  first  payment  on  the 
Eockwood  property  the  15th  of  June,  and  he  gave  me 
the  paper  you  have  there." 

The  defendant  represented  that  he  had  made  a  small 
payment  to  the  owners  in  order  to  hold  the  property. 
The  circumstance  of  the  name  of  the  defendant  ap- 
pearing in  the  contract  as  the  seller  is  explained  by 
Miss  McNiel,  who  testified  that: 

**When  he  gave  me  that  property  it  looked  as  if  he 
owned  the  property ;  his  name  appeared  on  it,  and  his 
wife's  name  appeared  on  it;  and  he  said  because  he 
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had  made  the  payment  to  hold  it,  it  looked  as  though 
it  belonged  to  him,  but  the  payment  he  made  was  just 
the  same  as  though  he  owned  the  property  when  it  was 
passed  on  to  me.  He  told  me  that  it  was  just  the  same 
as  though  he  owned  it.  *  * 

2.  The  relationship  existing  between  the  plaintiff 
and  defendant  presents  a  twofold  aspect:  One  party 
was  both  a  physician  and  agent,  while  the  other  was 
the  patient  and  principal.  The  physician  pretended 
to  comply  with  the  request  and  became  the  agent  of  the 
patient.  The  Seror  Park  Tract  was  represented  to 
the  plaintiff  as  the  property  of  a  third  person,  when  in 
fact  it  was  owned  by  the  agent  and  physician.  The  de- 
fendant could  not  be  both  seller  and  agent,  unless  act- 
ing with  full  knowledge  and  consent  of  the  plaintiff. 
The  principal  had  the  right  to  repudiate  the  contract 
upon  learning  the  truth,  without  regard  to  whether 
the  transaction  resulted  in  a  loss:  31  Cyc.  1433.  It 
makes  no  difference  that  the  plaintiff  was  not  injured : 
Friesenhahn  v.  Bushnell,  47  Minn.  443;  MUls  v.  Good- 
sell,  5  Conn.  475  (13  Am.  Dec.  90) ;  31  Cyc.  1440. 

3.  The  conceded  and  unquestioned  rule  is  that  a  de- 
frauded party  must  not  delay  in  repudiating  a  contract 
which  has  been  induced  by  the  fraud  of  another;  and, 
although  the  plaintiff  did  not  disaffirm  with  energetic 
promptness,  nevertheless  under  all  the  surroundings 
of  the  case  she  did  act  with  sufficient  vigilance  to  en- 
title her  to  a  cancellation  of  the  contract  for  the  Seror 
Park  Tract.  The  defendant  was  advising  her  from 
time  to  time  and  his  situation  was  no  different  at  the 
time  of  the  commencement  of  this  suit  than  it  was  at 
the  very  moment  when  plaintiff  first  learned  of  facts 
which  would  have  prompted  immediate  action  by  a 
person  more   experienced  in  business   affairs.     The 
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contract  signed  June  15, 1910,  should  be  canceled,  and 
plaintiff  is  entitled  to  a  judgment  for  the  amounts 
paid  on  the  contract,  with  interest  at  6  per  cent  per  an- 
num from  the  date  of  the  several  payments,  less  the 
sum  of  $60,  received  by  plaintiff. 

4,  5.  Having  learned  that  the  Union  Avenue  prop- 
erty could  be  purchased  for  $4,000,  the  plaintiff  and 
defendant  each  agreed  to  contribute  $2,000  on  the  price 
and  '  *  own  it  share  and  share  alike. ' '  The  plaintiff  ad- 
vanced $2,000  to  the  defendant,  who  in  turn  paid  it  to 
the  seller ;  the  defendant,  without  the  knowledge  of  the 
plaintiff,  took  the  title  in  his  own  name  and  mortgaged 
the  land  to  secure  $2,000,  which  he  borrowed  for  the 
purpose  of  paying  the  balance  of  the  purchase 
price.  The  plaintiff  did  not  appeal  from  any  part 
of  the  decree  or  judgment,  and  presumably  is  satisfied 
with  the  conclusions  reached  by  the  trial  court: 
McCoy  V.  Cross  field,  54  Or.  591  (104  Pac.  423) ;  Flinn 
V.  Vaughn,  55  Or.  373  (106  Pac.  642).  The  defendant 
ought  to  do  that  which  he  agreed  to  do,  and  he  will 
be  required  to  convey  to  plaintiff  an  undivided  one- 
half  interest  in  the  Union  Avenue  property  by  exe- 
cuting a  proper  conveyance  within  10  days  after  the 
mandate  is  filed  in  the  Circuit  Court,  otherwise  the 
decree  shall  operate  as  a  sufficient  conveyance.  The 
defendant  had  no  right  to  mortgage  the  interest  of 
plaintiff  in  the  land,  but  there  is  nothing  to  prevent 
him  from  encumbering  his  own  undivided  interest.  If 
the  plaintiff  is  damaged  or  injured  by  reason  of  the 
mortgage  given  by  defendant,  she  may  avail  herself  of 
any  appropriate  remedy,  and  this  decree  shall  not 
prejudice  such  remedy. 

6.  The  trial  court  directed  plaintiff  to  pay  to  de- 
fendant $233.37,  which  sum  was  found  to  be  one  half 


174  Tompkins  v.  Portland  Ry.  etc.  Co.        [77  Or. 

of  the  aggregate  amount  advanced  by  the  defendant 
for  taxes,  costs  and  charges  on  account  of  the  Union 
Avenue  property.  The  amount  awarded  by  the  decree 
appealed  from  is  in  excess  of  the  sum  the  defendant 
is  actually  entitled  to,  but  the  defendant  alone  ap- 
pealed and  it  is  necessary  to  modify  the  decree 
appealed  from;  hence  under  the  circumstances  we 
think  it  fair  that  neither  party  have  judgment  for 
costs  or  disbursements  in  this  court.  The  plaintiff, 
however,  is  not  obliged  to  pay  to  defendant  the  sum  of 
$233.37  unless  the  defendant  satisfies  the  mortgage 
so  far  as  the  encumbrance  affects  the  undivided  in- 
terest owned  by  plaintiff;  and,  if  the  mortgage  is  not 
paid  by  defendant,  the  sum  of  $233.37  shall  be  credited 
on  any  damage  or  injury  suffered  by  plaintiff.  It 
is  ordered  that  the  decree  be  modified  so  as  to  conform 
with  this  opinion.       Modified.    Eeheabing  Denied. 

Mb.  Chief  Justice  Moore,  Mb.  Justice  Eakin  and 
Mb.  Justice  Bean  concur. 


Argued  Jnne  29,  affirmed  July  27, 1915. 

TOMPKINS  V.  PORTLAND  RY.,  L.  &  P.  CO- 

(150  Pac.  758.) 

Oarrlen— -Injiirles  to  Passengers — ^Negligenc^— Erldenee— Instmctlons. 

1.  Where,  in  an  action  for  injuries  to  a  street-car  passenger,  the 
evidence  was  condicting  on  the  issues  whether  the  passenger  attempted 
to  board  the  car  while  standing  and  was  thrown  off  by  a  sudden  jerk 
of  the  car,  or  whether  she  attempted  to  board  it  while  in  motion,  the 
court  should  charge  that  before  the  passenger  could  recover,  she  must 
show  that  she  intended  to  board  the  car,  gave  notice  thereof  to  the 
carmen,  or  that,  in  the  exercise  of  reasonable  care,  they  knew  that 
she  intended  to  board  it,  and  if  the  carmen  did  not  know  that  she 
intended  to  board  it,  there  could  be  no  recovery. 
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Carrlen — Street  Bailroads — Carriage  of  Fafisengers— Care  Beqnired. 

2.  The  stopping  of  a  street-car  at  a  place  where  passengers  are 
usually  received  is  an  invitation  to  the  public  to  board  the  car,  and 
the  invitation  continues  while  the  car  remains  standing,  but  the  start- 
ing of  the  car  is  a  withdrawal  of  the  invitation,  and  during  the  time 
of  the  invitation  the  carmen  must  keep  a  look-out  for  persons  seeking 
to  take  passage  thereon. 

[Liability  of  street-car  company  for  injury  to  passenger  by 
starting  car  before  passenger  is  seated,  see  note  in  Ann.  Caa. 
1912D,  682.] 

Trial— Instmctions—Befiisal  of  Instractions  Covered  by  Cliarge  Given. 

3.  Where,  in  an  action  for  injuries  to  a  street-car  passenger,  the 
court  charged  that  the  passenger  was  not  required  to  signal  the 
earmen  if  she  was  present  at  a  stopping  place  when  the  car  stopped, 
and  the  carmen  knew,  or  in  the  exercise  of  reasonable  care  should  have 
known,  that  she  was  there,  intending  to  board  the  car,  for  that  con- 
stituted an  invitation  to  the  public  to  enter  the  car,  and  one  desiring 
to  board  a  car  and  intending  to  avail  himself  of  the  invitation  must 
put  himself  reasonably  in  a  situation  where  it  is  either  known  to  the 
carmen  that  he  intends  to  board  the  car  or  in  the  exercise  of  reason- 
able care  would  be  known,  refusal  of  a  charge  that  before  the  pas- 
senger could  recover  it  was  necessary  to  show  that  she  intended  to 
board  the  car  and  gave  notice  to  the  carmen  so  that  they  would  know, 
or  in  the  exercise  of  reasonable  care  should  have  known,  that  she  in- 
tended to  board  the  ear  was  not  erroneous. 

Trial— IxiBtnictioiift—Befasal  of  Instmctions  Covered  by  Charge  Given. 

4.  Where,  in  an  action  for  injuries  to  a  street-car  passenger  while 
attempting  to  board  a  ear,  the  court  charged  that  if  the  passenger 
attempted  to  board  in  the  usual  way  the  standing  car,  and  while  so 
doing  the  carmen,  without  paying  attention  to  her  safety,  started 
the  car,  causing  the  injury,  she  could  recover,  but  if  she  attempted 
to  board  a  moving  car  and  by  reason  thereof  was  injured,  there  could 
be  no  recovery, .  refusal  to  charge  that  if  the  car  stopped  to  receive 
passengers  and  remained  standing  for  a  sufficient  length  of  time  to. 
permit  all  appearing  to  the  conductor,  in  the  exercise  of  due  care, 
to  desire  to  take  passage  thereon  to  do  so,  and  if  at  the  time  the 
conductor  gave  the  signal  to  proceed  the  passenger  was  not  in  such 
a  position  that  it  was  apparent  to  the  conductor  that  she  desired  to 
become  a  passenger,  there  was  no  actionable  negligence,  was  not  or* 
roneoufl. 

Appeal  and  Error — ^Improper  Argument  of  Conns^ — ^Effect. 

5.  Where  the  main  issue  in  the  case  involved  the  right  of  plaintiff 
to  recover  for  a  personal  injury,  and  that  issue  was  fairly  submitted 
to  the  jury,  and  the  manner  of  conducting  the  trial  and  the  amount 
of  the  verdict  did  not  indicate  that  the  amount  was  increased  by  any 
improper  remarks  of  plaintiff's  counsel,  the  improper  remarks  were  not 
reversible  error. 

[As  to  instruction  to  jury  to  pay  no  attention  to  remarks  of 
counsel  as  reversible  error,  see  note  in  Ann.  Cas.  1912C,  817.] 

From  Multnomah :  John  P.  Kavanaugh,  Judge. 
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Department  2.     Statement  by  Mb.  Justice  Bean. 

This  is  an  action  by  Anna  Tompkins  against  the 
Portland  Railway,  Light  &  Power  Company,  a  corpo- 
ration, to  recover  damages  on  account  of  personal  in- 
juries alleged  to  have  been  sustained  by  plaintiff  in 
attempting  to  board  a  street-car  of  the  defendant  at 
First  and  Morrison  Streets  in  the  City  of  Portland, 
Oregon,  on  July  15, 1913.  The  cause  was  tried  before 
the  court  and  jury,  and  a  verdict  rendered  in  favor 
of  the  plaintiff  for  $3,100.  From  a  judgment  thereon 
defendant  appeals.  The  complaint  alleges  that  on  the 
date  mentioned  plaintiff,  desiring  to  become  a  pas- 
senger on  one  of  the  defendant's  street-cars,  waited 
at  the  intersection  of  First  and  Morrison  Streets  until 
one  of  its  trains,  consisting  of  two  cars,  arrived  at 
that  point  and  stopped  there  to  receive  passengers; 
that  the  plaintiff,  being  ready  and  willing  to  pay  her 
fare,  approached  the  car  which  was  standing  at  the 
crossing,  and  attempted  to  board  the  same,  and  that 
while  the  plaintiff  was  attempting  to  do  so,  the  car  was 
caused  by  the  defendant's  servants  in  charge  thereof 
to  move  forward  suddenly  with  great  force,  whereby 
the  plaintiff  was  thrown  to  the  ground,  caused  to  fall 
between  the  cars  of  said  train,  and  thereby  injured. 

After  denying  all  the  allegations  of  the  complaint 
except  the  operation  of  a  street-car  system  within  the 
City  of  Portland,  the  answer  alleges  affirmatively: 
(1)  That  after  the  car  had  stopped  at  the  street  inter- 
section in  question  and  had  received  several  pas- 
sengers, it  was  lawfully  and  carefully  started  on  its 
journey,  and  after  it  had  proceeded  a  short  distance 
beyond  the  street  intersection,  the  plaintiff  negli- 
gently ran  from  the  side  of  the  street  and  attempted 
to  board  the  train  while  the  same  was  in  motion, 
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whereby  she  received  the  injuries,  if  any,  described  in 
the  complaint;  (2)  that  the  plaintiff  knew  her  act  was 
dangerous,  and  that  it  was  impossible  to  stop  the  train 
in  time  to  avoid  an  accident;  and  (3)  that  the  accident 
was  caused,  not  by  the  negligence  of  the  defendant's 
servants  in  charge  of  its  street-car,  but  by  the  negli- 
gence of  the  plaintiff.  The  plaintiff  introduced  evi- 
dence tending  to  support  the  allegations  of  her  com- 
plaint, and  particularly  tending  to  show,  by  her  own 
evidence  and  that  of  her  witnesses,  that  the  car  was 
standing  at  the  usual  stopping  place  when  plaintiff 
attempted  to  board*  it,  and  that  the  bell  for  the  start- 
ing of  the  car  was  given  after  she  had  taken  hold  of 
the  handrail  of  the  car  and  had  stepped  on  the  step. 
The  testimony  of  Mrs.  Loewig  illustrates  the  evidence 
on  behalf  of  the  plaintiff,  which  we  will  quote  in  part 
as  follows : 

'*I  seen  this  lady  here,  stepping  out  with  her 
daughter,  got  hold  of  the  car,  and  had  one  foot  up, 
and  took  one  hand  on  the  handle  on  the  car  and  held 
it  tight,  and  had  one  foot  up  and  'was  going  to  get  on. 
And  as  she  was  just  in  that  position  the  conductor 
gave  the  ring  to  go. ' ' 

The  defendant  introduced  evidence  to  controvert 
that  of  plaintiff,  and  tending  to  show  that  the  plaintiff 
attempted  to  board  the  car  while  the  same  was  in 
motion,  after  it  had  stopped  and  started  again  and 
gone  some  distance.  The  testimony  of  witness  Neville 
was  typical  of  that  of  defendant's  witnesses.  She 
said  that  plaintiff  traveled  about  20  feet  after  the  car 
started  before  reaching  it.  They  all  agree  that  she 
had  not  presented  herself  at  the  car  or  near  it,  and 
had  not  left  the  curb  to  approach  the  car  when  the  start 
was  made.  Affibmed. 

77  Or.— 12 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  T.  8.  Robinson  and  Messrs.  Griffith,  Leiter  S 
AUen,  with  an  oral  argument  by  Mr.  Harrison  Allen. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Arthur  I.  Moult  on. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

At  the  close  of  the  evidence  the  court  was  requested 
by  the  defendant  to  give  certain  instructions  the  re- 
fusal of  which  is  the  basis  for  various  assignments  of 
error. 

1.  Assignment  No.  Viil  embodies  the  following  re- 
quested charge: 

**  Gentlemen  of  the  jury,  you  are  instructed  that 
before  the  plaintiff  can  recover  in  this  case  it  is  neces- 
sary for  her  to  show,  by  a  preponderance  of  the  evi- 
dence, that  not  only  did  she  intend  to  board  the  car, 
but  had  given  some  notice  to  the  persons  in  charge  of 
the  car  so  that  the  persons  in  charge  of  said  car  knew, 
or  in  the  exercise  of  reasonable  care  should  have 
known,  that  the  person  was  intending  to  board  said 
car,  and  if  the  persons  in  charge  of  said  car  did  not 
know  that  the  person  intended  to  board  the  same,  and 
there  was  nothing  that  would  reasonably  lead  them 
to  believe  that  the  said  party  was  intending  to  get 
upon  said  car,  then  the  defendant  is  not  liable,  and 
your  verdict  should  be  in  its  favor.'' 

This  requested  instruction  contains  a  proper  state- 
ment of  the  law  concerning  the  duty  of  a  person  about 
to  board  a  street-car,  and  as  the  evidence  pro  and  con 
upon  this  point  was  conflicting,  we  think  the  substance 
thereof  should  have  been  given :  Zurcher  v.  Portland 
Ry.,  L.  &  P.  Co.,  64  Or.  217,  220  (129  Pac.  126) ;  Foster 
V,  Seattle  Electric  Co.,  35  Wash.  177  (76  Pac.  995) ; 
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Gaffney  v.  St.  Paul  Ry.  Co.,  81  Minn.  459  (84  N.  W. 
304). 

2.  There  is  little  controversy  on  the  question  that 
the  stopping  of  a  street-car  at  the  place  where  pas- 
sengers are  usually  received  constitutes  an  invitation 
to  the  public  to  board  the  car  and  become  passengers. 
This  invitation  continues  while  the  car  is  standing. 
The  starting  of  the  car  is  a  withdrawal  of  the  invita- 
tion. While  the  latter  continues  it  is  the  duty  of  those 
in  charge  of  the  car  to  use  at  least  reasonable  care  to 
see  that  anyone  who  attempts  to  board  the  car  and 
who  puts  himself  in  a  position  to  be  readily  seen  by 
the  person  in  charge  thereof  is  not  injured  while 
boarding  the  same.  During  the  time  the  invitation  is 
so  extended  those  in  charge  of  the  car  are  compelled 
to  keep  a  lookout  for  persons  who  may  seek  to  take 
passage  thereon:  Dean  v.  Third  Ave.  R.  Co.,  34  App. 
Div.  220  (54  N.  Y.  Supp.  490) ;  Dudley  v.  Front  Street 
Cable  Ry.  Co.  (C.  C),  73  Fed.  128;  Devroe  v.  Portland 
Ry.,  L.  &  P.  Co.,  64  Or.  547,  556  (131  Pac.  304). 

3.  Eegarding  this  point,  the  only  question  for  our 
determination  is  whether  or  not  the  substance  of  the 
requested  instruction  was  contained  in  the  charge 
given  by  the  court  to  the  jury.  Among  other  instruc- 
tions, the  court  gave  the  following: 

*  *  The  plaintiff  in  this  case  was  not  obliged  to  signal 
the  officers  of  the  company  if  she  was  present  at  a 
stopping  place  when  the  car  was  stopped  and  they 
knew,  or  in  the  exercise  of  reasonable  care  should  have 
known,  that  she  was  present  there,  intending  to  board 
the  car,  because,  as  I  further  explained,  that  consti- 
tutes an  invitation  to  the  public  to  enter  the  car,  and 
if  one  accepts  an  invitation  and  goes  upon  the  run- 
ning-board and  is  in  the  act  of  entering  the  car,  he  is 
already  a  passenger  of  the  company.  •  •  One  who 
desires  to  board  a  car  and  intends  to  avail  himself  of 
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an  invitation  extended  should  put  himself  reasonably 
in  a  situation  where  it  is  either  known  to  the  operatives 
that  he  is  intending  to  board  the  car,  or  in  the  exer- 
cise of  reasonable  care  should  have  been  known.** 

It  appears  that  the  charge  given  by  the  court  fully 
explained  the  necessity  of  the  manner  of  the  plaintiff's 
giving  notice  of  her  intention  to  board  the  car,  and 
while  not  in  the  exact  language  requested  by  counsel, 
it  is  to  the  same  purport,  and  properly  directed  the 
minds  of  the  jurors  in  that  regard. 

4.  Defendant  also  requested  the  court  to  instruct 
the  jury  as  follows : 

'*The  court  instructs  the  jury  that  if  you  believe 
from  the  evidence  that  the  defendant's  train  at  the 
time  of  the  accident  stopped  for  the  purpose  of  re- 
ceiving such  passengers  as  desired  to  take  passage 
thereon,  and  remained  standing  for  a  sufficient  length 
of  time  to  permit  all  those  who  appeared  to  the  con- 
ductor in  the  exercise  of  due  care  to  desire  to  take 
passage  on  said  train,  and  that  at  the  time  the  con- 
ductor gave  the  signal  to  proceed  the  plaintiff  was  not 
in  such  a  position,  with  reference  to  the  train  of  the 
defendant,  that  it  was  apparent  to  the  conductor  in 
the  exercise  of  due  care  she  desired  to  become  a  pas- 
senger, then  I  charge  you  that  the  act  of  the  conductor 
in  starting  the  car,  if  you  find  that  to  be  a  fact,  would 
not  be  construed  as  negligence  on  the  part  of  the 
company. ' ' 

Concerning  this  requested  instruction,  we  are  of  the 
same  opinion  as  above  stated  in  regard  to  the  first  re- 
quest: Gaffney  v.  St.  Paul  Ry.  Co.,  81  Minn.  459 
(84  N.  W.  304) ;  Pitcher  v.  People's  St.  Ry.  Co.,  154 
Pa.  560  (26  Atl.  559).  For  a  like  reason  we  turn  to  the 
charge  given  by  the  court  to  ascertain  whether  the 
request  was  covered : 

*  *  Now,  gentlemen,  your  inquiry  will  be  first  whether 
the  company  was  negligent  in  the  particulars  alleged 
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in  the  complaint,  and  if  you  are  satisfied  by  a  pre- 
ponderance of  the  evidence  that  this  car  came  to  a  full 
stop  at  the  usual  stopping  place  for  receiving  pas- 
sengers, and  that  while  it  was  so  stopped  the  plaintiff 
attempted  to  board  the  car  in  the  usual  and  reason- 
able way,  and  while  so  doing  the  defendant,  without 
paying  care  or  attention  to  her  safety,  started  that  car 
and  she  was  thereby  injured,  then  the  company  is 
guilty  of  negligence  in  this  case,  and  your  verdict  will 
be  for  the  plaintiff,  unless  she  contributed  in  some  way 
to  that  injury  herself.  *  •  If  you  should  find  from  the 
evidence  in  this  case  that  after  this  train  had  started 
in  motion,  after  having  been  stopped  and  giving  a 
reasonable  opportunity  to  people  to  board  it,  it  was 
started  again  in  motion,  and  this  plaintiff  ran  after 
the  train  and  attempted  to  board  the  car,  and  by  rea- 
son thereof  was  injured,  then  she  will  have  contributed 
to  the  injury  in  this  case;  and  the  law  of  this  state  is 
that  there  are  no  degrees  of  negligence,  and  when  both 
parties  contribute  to  the  injury,  when  both  parties  are 
guilty  of  negligence  contributing  to  the  injury,  the  law 
simply  leaves  the  parties  where  it  finds  them,  and  the 
result  of  that,  of  course,  is  that  no  recovery  will  be 
had  in  the  case.  •  •  »» 

The  instruction  given  fully  explained  the  law  as  set 
forth  in  the  second  requested  instruction  referred  to, 
and  fairly  submitted  the  cause  to  the  jury  upon  this 
phase  of  the  case.  There  was  therefore  no  error  in 
refusing  to  give  the  requested  instructions  in  the  exact 
language  submitted. 

5.  During  the  argument  to  the  jury  by  counsel  for 
plaintiff,  the  attorney  for  the  defendant  objected  to 
certain  remarks  which  were  claimed  to  refer  to  the 
failure  of  the  company  to  settle  the  case.  There  was 
some  dispute  between  counsel  as  to  the  purport  of  the 
argument,  plaintiff's  counsel  contending  that  the  re- 
marks were  in  answer  to  the  argument  on  the  part  of 
defendant  to  the  effect  that  the  action  was  hastily 
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brought,  •  and  counsel  for  defendant  claiming  they  re- 
ferred to  a  want  of  offer  to  compromise.  The  court, 
apparently  being  engaged  in  the  preparation  of  the 
charge  to  the  jury,  did  not  hear  the  remarks,  but  in- 
structed them  to  confine  themselves  to  the  evidence  in 
their  consideration  of  the  case,  and  if  such  remarks 
were  made  to  disregard  them.  An  examination  of  the 
record  leads  us  to  believe  that  the  main  question  in  the 
case  was  the  one  bearing  upon  the  right  of  the  plain- 
tiff to  recover,  which  was  fairly  submitted  to  the  jury. 
The  manner  of  conducting  the  trial  and  the  amount  of 
the  verdict  do  not  indicate  that  the  amount  was  in- 
creased, or  that  the  jurors  were  influenced  by  any  im- 
proper remarks  of  counsel.  The  record  does  not  con- 
tain the  argument.  There  was  no  reversible  error 
committed  in  the  rulings  of  the  court. 

Finding  no  error  in  the  record,  the  judgment  of  the 
lower  court  is  affirmed.  Affibmed. 

Mb.  Chibp  Justice  Moobe^  Mb.  Justice  Eakin  and 
Mb.  Justice  Habbis  concur. 


Argued  July  13,  affirmed  July  27,  1915. 

IDEAL  TEA  CO.  v.  SALEM. 

(150  Pac.  852.) 

Injunction— Bestraining  Criminal  Prosecations  Under  Void  Legisla- 
tion— Grounds. 

1.  Where  prosecution  under  a  void  regulation  relating  to  a  mis- 
demeanor is  threatened,  and  the  attempted  enforcement  of  the  regula- 
tion will  deprive  plaintiff  of  a  valuable  property  right,  he  may  sue 
to  enjoin  the  prosecution. 

[As  to  injunctions  against  crimes  and  criminal  prosecutions, 
see  note  in  35  Am.  St.  Bep.  670.] 

Hawkers  and  Peddlers— «Teddler"—"Wlio  is. 

2.  One  who,  by  displaying  samples,  solicits  orders  for  the  sale 
of  goods  for  future  delivery,  is  not,  as  a  general  rule,  a  "peddler." 
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SUtutM — Constmction— Meaning  of  Words. 

3.  The  legislature  may  adopt  reasonable  modifications  of  former 
definitions  of  words,  so  as  to  make  their  interpretation  conform  to 
modem  usage. 

Constitational  Law— PrlvUegeB  and  Tmiminlties. 

4.  Article  I,  Section  20,  of  the  Constitution,  forbidding  laws  grant- 
ing to  any  citizen,  or  class,  privileges  or  immunities  which  on  the 
same  terms  shall  not  equally  belong  to  all  citizens,  restricts  the  legis- 
lature, and  is  a  limitation  on  the  common  council  of  a  city,  and 
prevents  any  discrimination  against  nonresidents  of  a  city  in  occupa- 
tion or  license  taxes. 

Licensee — ^Feddlen — ^Police  Power. 

5.  An  ordinance  imposing  a  license  on  peddlers  having  no  regular 
plaee  of  business  in  the  city,  but  who  solicit  therein  orders  for  the 
sale  and  future  delivery  of  tea,  coffee,  spices,  etc.,  cannot  be  sus- 
tained as  an  exercise  of  the  police  power. 

[As  to  constitutionality  of  license  taxes  on  drummers,  see  note 
in  69  AnL  Bep.  267.] 

Constitational  Law— Licenses— Privileges  and  Imninnlties— 'Teddler." 

6.  An  ordinance  of  a  city  which  imposes  on  peddlers  a  license, 
which  defines  a  "peddler"  as  a  person  who,  for  himself  or  as  the 
agent  of  another,  goes  from  house  to  house  selling  or  offering  to  sell 
for  future  delivery  by  sample,  and  which  declares  that  the  provisious 
shall  not  apply  to  any  merchant  or  dealer  having  a  regular  place  of 
business  in  the  city  in  taking  or  soliciting  orders  for  the  sale  and  de- 
livery of  his  merchandise,  conflicts  with  Article  I,  Section  20,  of  the 
Constitution,  prohibiting  laws  granting  to  any  citizen  or  class  of 
citizens  privileges  or  immunities  which  on  the  same  terms  shall  not 
equally  belong  to  all  citizens;  for  it  imposes  a  license  on  nonresident 
solicitors,  but  permits  merchants  of  the  city  to  have  their  employees 
visit  the  houses  of  their  customers  and  take  orders  for  goods  without 
a  license. 

From  Marion:  William  Galloway,  Judge. 
Department  2.    Statement  by  Mb.  Chiep  Justice 

MOOBE. 

This  is  a  suit  by  the  Ideal  Tea  Company,  a  corpo- 
ration, and  C.  F.  Henshaw  against  the  City  of  Salem 
and  others,  to  enjoin  the  enforcement  of  a  municipal 
ordinance.  The  material  averments  of  the  complaint 
are  to  the  effect:  That  pursuant  to  subdivision  7  of 
Section  6  of  the  charter  of  the  City  of  Salem,  em- 
powering its  mayor  and  aldermen  *  *  to  license,  tax  and 
regulate  •  •  peddlers,  sample  peddlers  •  •  **  (Laws 
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Or.  1899,  p.  921),  the  common  council  on  November 
6,  1911,  attempted  to  enact  Ordinance  No.  1009,  Sec- 
tion 13  of  which,  as  far  as  important  herein,  reads : 

''Peddlers  passing  from  place  to  place  in  the  City 
of  Salem,  Oregon,  on  foot  and  not  crying  their  wares, 
shall  pay  a  license  fee  of  $75  for  one  (1)  year;  *  • 
$15  for  one  (1)  month;  $5  for  one  (1)  week  and  $1 
for  one  (1)  day.  *  *  The  term  'peddler^  as  used  in 
this  section  is  defined  to  mean  •  •  every  person  who 
for  himself  or  as  agent  of  another  goes  from  place  to 
place  or  from  house  to  house  selling  or  offering  to  sell 
for  future  delivery,  by  sample  or  catalogue,  at  retail 
to  individual  purchasers  who  are  not  dealers  in  the 
articles  sold.  Provided  that  the  provisions  of  this 
section  shall  not  apply  to  any  merchant,  or  dealer  hav- 
ing a  regular  place  of  business  in  the  City  of  Salem, 
Oregon,  in  taking  or  soliciting  orders  for  the  sale  and 
delivery  of  his  goods,  wares  or  merchandise.'^ 

That  the  Ideal  Tea  Company  is  a  corporation  en- 
gaged in  selling  tea,  coffee,  spices,  etc.,  having  its 
principal  oflBce  in  Portland,  Oregon,  and  conducting 
business  outside  that  city  by  agents,  and  C.  F.  Hen- 
shaw  is  its  representative  in  Salem,  Oregon,  where  he 
had  resided  for  a  long  time  prior  to  May  24,  1915,  but 
had  no  place  of  business  therein.  That  he  was  en- 
gaged at  Salem  in  taking  orders  for  merchandise, 
which  requests  were  forwarded  to  his  principal,  where- 
upon the  goods  desired  were  sent  and  delivered  to  the 
customers,  but  he  did  not  carry  any  wares  that  he 
offered  for  sale.  That  on  May  24,  1915,  a  verified 
complaint  was  filed  in  the  recorder's  court  of  Salem, 
charging  Henshaw  with  peddling  in  that  city  without 
a  license,  and  being  apprehended  he  was  compelled 
to  put  up  cash  bail.  That  such  criminal  action  has  not 
been  tried,  but  the  defendants  Charles  F.  Elgin,  city 
recorder,  and  J.  T.  Welch,  marshal,  are  attempting  to 
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prosecute  the  charge,  and  the  plaintiffs  have  been  pre- 
vented from  pursuing  their  business  in  Salem,  to  their 
damage  in  the  sum  of  $500.  That  the  ordinance  is 
void,  in  that  it  is  not  uniform  in  its  application  to  all 
persons  similarly  situated,  and  violates  Section  20  of 
Article  I  of  the  organic  law  of  the  state,  notwith- 
standing which  the  defendants  are  threatening  to  en- 
force the  provisions  of  the  attempted  enactment,  to 
prevent  which  the  plaintiffs  have  no  adequate  remedy 
at  law.  A  demurrer  to  the  complaint,  on  the  ground 
that  it  did  not  state  facts  suflScient  to  constitute  a  cause 
of  suit,  was  overruled;  and,  the  defendants  declining 
further  to  plead  or  answer,  the  relief  prayed  for  in  the 
complaint  was  granted,  and  they  appeal. 

Affiemed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  E.  Trindle,  City  Attorney. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  G.  Bingham. 

Opinion  by  Mr.  Chief  Justice  Moorb. 

1.  When,  under  color  of  void  legislation  relating  to 
misdemeanors,  the  prosecution  of  an  alleged  offender 
is  threatened,  which  attempted  enactment  if  enforced 
would  deprive  a  party  of  a  valuable  property  right, 
a  court  of  equity,  upon  proper  application,  will  inter- 
vene, and  by  injunction  prevent  the  menaced  injury: 
Sandys  v.  Williams,  46  Or.  327  (80  Pac.  642) ;  Marsden 
Y.  Harlocker,  48  Or.  90  (85  Pac.  328,  120  Am.  St.  Rep. 
786) ;  Renshaw  v.  Lane  County  Court,  49  Or.  526 
(89  Pac.  147) ;  Hall  v.  Dunn,  52  Or.  475  (97  Pac.  811, 
25  L.  R.  A.  (N.  S.)  193) ;  Guernsey  v.  McHaley,  52  Or. 
555  (98  Pac.  158) ;  Portland  Fish  Co.  v.  Benson,  56  Or. 
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147  (108  Pac.  122) ;  Wiley  v.  Reasoner,  69  Or.  103 
(138  Pac.  250);  Sherod  v.  Aitchison,  71  Or.  446 
(142  Pac.  351). 

2,  3.  It  is  almost  universally  held  that  a  person  who, 
by  displaying  samples,  solicits  orders  for  the  sale  of 
goods  for  future  delivery,  is  not  a  ''peddler'^:  8 crib- 
tier  V.  Mohr,  90  Neb.  21  (132  N.  W.  734,  Ann.  Cas. 
1912D,  1287,  1293).  The  legislative  assembly  of  a 
state  may  adopt  reasonable  modifications  of  former 
definitions  of  words,  so  as  to  make  their  interpreta- 
tion conform  to  modern  usage :  Ex  parte  Case,  70  Or. 
291  (135  Pac.  881,  141  Pac.  746).  Whether  the  com- 
mon council  of  the  City  of  Salem,  without  an  express 
grant  of  authority  for  that  purpose,  which  is  not  to 
be  found  in  the  organic  law  of  the  municipality,  can 
prescribe  the  meaning  of  words  different  from  their 
usual  acceptation,  would  seem  to  be  very  doubtful,  for 
in  subdivision  5  of  Section  6  of  the  charter  authority 
is  given  '*to  prevent  and  remove  nuisances,  and  to 
declare  by  general  rules  what  shall  constitute  the 
same,*'  and  in  subdivision  28  thereof  power  is  con- 
ferred '*to  define  what  shall  constitute  vagrancy^': 
Laws  Or.  1899,  pp.  924,  928.  But,  however  this  may 
be,  it  will  be  assumed,  without  deciding  the  question, 
that  the  interpretation  of  the  word  ** peddler^'  as  given 
in  the  ordinance  was  justified  by  the  charter. 

4.  The  clause  of  the  fundamental  law,  invoked  to  de- 
feat Section  13  of  the  ordinance  assailed,  reads : 

**No  law  shall  be  passed  granting  to  any  citizen,  or 
class  of  citizens,  privileges  or  immunities  which,  upon 
the  same  terms,  shall  not  equally  belong  to  all  citi- 
zens^': Article  I,  Section  20  of  the  Constitution  of 
Oregon. 

This  interdiction,  though  evidently  enacted  to  re- 
strict the  legislative  assembly,  also  operates  as  a  limi- 
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tation  upon  the  common  council  of  a  municipality, 
thereby  preventing  any  discrimination  against  non- 
residents in  occupation  or  license  taxes:  McQuillin, 
Mun.  Ord.,  §  219. 

5.  The  ordinance  imposing  a  license  upon  peddlers 
who  have  no  regular  place  of  business  in  Salem,  but 
who  solicit  therein  orders  for  the  sale  and  the  future 
delivery  of  tea,  coffee,  spices,  etc.,  should  not  be 
classed  as  an  exercise  of  the  police  power,  since  it 
would  seem  that  such  business  could  not  injuriously 
disturb  the  peace,  molest  the  order,  impair  the  health, 
violate  the  morality  or  annoy  the  society  of  the  city: 
McQuillin,  Mun.  Ord.,  §  260 ;  People  ex  rel.  v.  Jenkins, 
202  N.  Y.  53  (94  N.  E.  1065,  35  L.  E.  A.  (N.  S.)  1079) ; 
Sayre  v.  Phillips,  148  Pa.  482,  488  (24  Atl.  76,  33  Am. 
St.  Eep.  842,  16  L.  E.  A.  49).  In  the  latter  case,  Mr. 
Justice  Williams,  speaking  for  the  court,  says : 

**If  a  statute,  or  municipal  ordinance,  is  in  reality 
directed  only  against  certain  persons  who  are  engaged 
in  a  given  business,  or  against  certain  commodities,  in 
such  manner  as  to  discriminate  between  the  persons 
who  are  engaged  in  the  same  trade  or  pursuit,  in  aid 
of  some  at  the  expense  of  others,  such  statute  or  ordi- 
nance is  not  a  police,  but  a  trade  regulation;  and  it 
has  no  right  to  shelter  itself  behind  the  police  power 
of  the  state  or  the  municipality.'* 

See,  however,  the  notes  to  the  case  of  State  v.  Bayer, 
19  L.  E.  A.  (N.  S.)  297,  301. 

Judge  Dillon,  in  his  valuable  work  on  Municipal  Cor- 
porations (5  ed..  Section  593),  remarks: 

**As  it  would  be  unreasonable  and  unjust  to  make, 
under  the  same  circumstances,  an  act  done  by  one  per- 
son penal,  and  if  done  by  another  not  so,  ordinances 
which  have  this  effect  cannot  be  sustained. ' ' 

Thus  in  Graff ty  v.  City  of  Rushville,  107  Ind.  502, 
508  (8  N.  E.  609,  612,  57  Am.  Eep.  128),  it  was  held 
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that  an  ordinance  requiring  a  peddler,  who  was  not  a 
resident  of  the  city,  and  who  proposed  to  sell  wares 
and  merchandise  which  were  not  grown  or  manu- 
factured in  the  county  in  which  the  municipality  was 
situated,  to  procure  a  license  and  pay  a  fee  therefor 
before  he  could  lawfully  follow  his  calling  in  such  city, 
discriminated  against  the  citizens  and  products  of 
other  communities,  and  for  that  reason  was  void 
because  it  violated  a  clause  of  the  Constitution  of 
Indiana  which  provided : 

**The  General  Assembly  shall  not  grant  to  any  citi- 
zen, or  class  of  citizens,  privileges  or  immunities 
which,  upon  the  same  terms,  shall  not  equally  belong 
to  all  citizens":  Article  I,  Section  23. 

To  the  same  effect,  see,  also,  Ex  parte  Frank,  52  Cal. 
606  (28  Am.  Rep.  642) ;  City  of  Marshalltown  v.  Blupi, 
58  Iowa,  184  (12  N.  W.  266,  43  Am.  Rep.  116) ;  Town 
of  Pacific  Junction  v.  Dyer,  64  Iowa,  38  (19  N.  W. 
862) ;  City  of  Saginaw  v.  Circuit  Judge,  106  Mich.  32 
(63  N.  W.  985) ;  State  ex  rel.  v.  Nolan,  108  Minn.  170 
(122  N.  W.  255) ;  State  v.  Williams,  158  N.  C.  610 
(73  S.  E.  1000,  40  L.  R.  A.  (N.  S.)  279) ;  Sayre  v.  Phil^ 
lips,  148  Pa.  482  (24  Atl.  76,  33  Am.  St.  Rep.  842,  16 
L.  R.  A.  49) ;  Commonwealth  v.  Snyder,  182  Pa.  630 
(38  Atl.  356). 

**It  is  true  a  state,''  says  Mr.  Justice  Bean  in  State 
V.  Wright,  53  Or.  344,  349  (100  Pac.  296,  298,  21  L.  R. 
A.  (N.  S.)  349),  '*may  impose  a  tax  on,  or  require  a 
.license  from,  persons  engaged  in  certain  callings  or 
trades,  without  being  bound  to  include  all  persons  or 
all  property  that  may  be  legitimately  taxed  for  gov- 
ernmental purposes.  *  *  But  the  classification  must 
be  on  some  reasonable  basis,  and  the  law,  when  en- 
acted, must  apply  alike  to  all  engaged  in  the  business 
or  occupation.'' 
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See  the  notes  to  this  case  in  21  L.  E.  A.  (N.  S.)  349. 
To  the  same  effect,  see  MoffiU  v.  City  of  Pueblo,  55 
Colo.  112  (133  Pac.  754) ;  Ex  parte  Case,  70  Or.  291 
(135  Pac.  881, 141  Pac.  746). 

6.  In  the  case  at  bar,  the  business  in  which  the  plain- 
tiffs are  engaged  is  identical  with  that  of  some  of  the 
merchants  of  Salem  whose  employees  daily  visit  the 
houses  of  their  customers,  taking  orders  for  groceries 
which  are  later  delivered,  except  that  the  plaintiffs  do 
not  have  a  regular  place  of  business  in  that  city.  Sec- 
tion 13  of  the  ordinance  in  question  is  a  clear  violation 
of  Section  20  of  Article  I,  of  the  Constitution  of  the 
state,  and  for  that  reason  is  void. 

No  error  was  committed  in  overruling  the  demurrer. 
The  judgment  should  therefore  be  aflBrmed,  and  it  is 
80  ordered.  Affibmbd. 

Mb.  Justice  Eakin,  Mb.  Justice  Bean  and  Mb.  Jus- 
tice Harbis  concur. 


Argued  July  1,  reversed  July  27,  1915. 

STATE  V.  NAYLOR.* 

(150  Pac.  860.) 

Lewdness — Evidence — ^Admissibility. 

1.  In  a  prosecution  for  lewd  cohabitation,  evidence  showing  that 
the  conduct  of  defendant  was  the  subject  of  criticism  in  the  com- 
munity was  inadmissible,  since  the  question  is  not  whether  defend- 
ant's conduct  was  commented  upon,  but  whether  it  was  such  as  in 
the  mind  of  a  reasonable  man  would  tend  to  cause  scandal,  and  to 
induce  the  belief  that  the  relations  between  the  parties  were  mere- 
tricious. 

[As  to  presumption   that   character  of  defendant  in   criminal 
ease  is  good,  see  note  in  Ann.  Gas.  1913D,  407.] 

•As  to  waiver  of  objection  to  testimony  by  cross-examination,  see 
note  in  as  L.  R.  A.  (N.  S.)  103.  Eepobter. 
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Witnesses — Cross-examination— Effect. 

2.  Both  the  direct  and  the  cross-examination  mnst  be  treated  as 
evidence  given  for  the  party  calling  the  witness,  in  determining  its 
competency  on  appeal. 

Criminal  Law — Objections  to  Evidence—- Waiyer-^ross-examination. 

3.  The  right  to  complain  of  an  error  committed  in  the  reception 
of  incompetent  evidence  over  seasonable  objection  is  not  waived  hy 
the  mere  fact  of  cross-examination  of  the  witness  respecting  the  mat- 
ter objected  to. 

Criminal  Law — Appeal — Disposition  of  Cause— Bemand. 

4.  The  court  will  not  determine  a  criminal  cause  on  appeal,  under 
Article  VII,  Section  3,  of  the  Constitution,  as  amended  in  1910  (Laws 
1911,  p.  7),  providing  that,  if  the  Supreme  Court  is  of  the  opinion 
that  the  judgment  should  be  changed,  and  that  it  can  determine  the 
judgment  that  should  have  been  rendered,  it  shall  direct  the  entry 
thereof,  where  the  record  shows  that  it  will  be  peculiarly  appropriate 
for  the  jury  to  pass  upon  the  issues  involved. 

From  Washington :  James  A.  Eakin,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Habbis. 

George  F.  Naylor  was  by  indictment  accused  of  lewd 
cohabitation  with  Rachel  Watrous.  Nineteen  of  the 
27  witnesses  called  by  the  state  were  permitted,  in 
despite  of  the  objections  interposed  by  defendant,  to 
testify  that  the  conduct  and  manner  of  living  of 
George  F.  Naylor  and  Rachel  Watrous  caused  talk  in 
the  community.  The  different  witnesses  described 
the  talk  variously.  One  designated  it  as  **some  talk,'' 
and  others  characterized  it  as  **a  good  deal,''  or 
**some,"  or  *'a  great  deal,"  or  *' public,"  or  ** public 
talk  and  public  scandal,"  or  ** general  public  gossip," 
or  ** general  talk." 

Manche  Langley,  a  witness  for  the  state,  testified 
over  objection  that  she  had  heard  **from  a  very  great 
number  of  people  that  the  children  looked  a  very  great 
deal  like  Mr.  Naylor."  Mrs.  Barber  was  asked  by  the 
state : 

**Do  you  mean  to  say  that  your  husband  was  the 
only  one  you  heard  talk  about  this  subject?" 
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The  court  denied  the  motion  of  defendant  to  strike 
ont  the  answer  of  the  witness,  who  responded  thus : 

"If  I  might  explain,  I  have  handled  66  girl  cases 
within  the  last  couple  of  years  since  I  began  this  work, 
and  about  one  out  of  every  six  has  said  to  me:  *Why 
do  you  pitch  into  us  fort  Why  don't  you  clean  out 
the  Naylors  T  '  *  Eevebsed  and  Eemandbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  J.  Fitzgerald,  Mr.  Sam  M.  Johnson  and  Mr. 
John  F.  Logan,  with  oral  arguments  by  Mr.  Fitzgerald 
and  Mr.  Johnson. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Thomas  H.  Tongue,  Jr.,  and  Mr.  Edmund  B. 
Tongue,  District  Attorney,  with  an  oral  argument  by 
Mr.  Thomas  H.  Tongue,  Jr. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

1.  Since  the  trial  of  the  instant  case  in  the  Circuit 
Court,  the  same  class  of  testimony  objected  to  here 
was  held  to  be  inadmissible  and  prejudicial  in  State 
V.  Naylor,  68  Or.  139  (136  Pac.  889),  where  Mr.  Chief 
Justice  McBride,  speaking  for  the  court,  says : 

**The  first  error  assigned  in  the  appellant's  brief 
was  the  admission  by  the  court  of  evidence  tending  to 
show  that  the  conduct  of  defendant  and  Miss  Traver 
was  the  subject  of  comment  and  criticism  in  the  com- 
munity. The  learned  district  attorney  has  cited  to  us 
no  case,  and  we  have  been  unable  to  find  one,  which 
holds  evidence  of  this  character  to  be  admissible.  It 
is  plausibly  argued  that,  as  the  gist  of  the  offense  is 
its  tendency  to  cause  scandal  and  corrupt  public 
morals,  the  fact  that  scandal  was  caused  may  be 
proved  as  a  substantive  fact  in  the  case.  This  would 
be  a  dangerous  doctrine  to  ingraft  upon  the  law.    The 
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question  is  not  whether  defendant's  conduct  was  com- 
mented upon  by  a  few,  or  even  many,  people,  but  was 
it  such  as  in  the  mind  of  a  reasonable  man  would  tend 
to  cause  scandal  and  tend  to  induce  the  belief  in  the 
minds  of  reasonable  people  that  the  relations  between 
the  parties  were  meretricious?  Any  other  rule  would 
substitute  hearsay  and  the  opinion  of  some  members 
of  the  community  for  that  testimony  as  to  the  facts 
which  the  law  always  requires.  The  authorities  sup- 
port this  view :  2  McClain,  Grim.  Law,  §  1135 ;  Belcher 
V.  State,  27  Tenn.  (8  Humph.)  63;  Buttram  v.  State, 
44  Tenn.  (4  Cold.)  171.  The  admission  of  this  testi- 
mony was  error.  *' 

It  is  argued,  however,  that  defendant,  by  cross- 
examining  the  witnesses  concerning  the  evidence  ob- 
jected to,  waived  the  error  now  complained  of.  It 
must  be  conceded  that  the  conduct  of  a  party  may 
sometimes  operate  as  a  waiver  and  prevent  him  from 
taking  advantage  of  what  would  otherwise  be  error. 
In  his  brief  the  district  attorney  relies  upon  State  v. 
Finch,  54  Or.  483  (103  Pac.  505),  where  the  court  in 
a  criminal  action  received  in  evidence,  for  the  purpose 
of  proving  motive,  a  record  showing  certain  charges 
preferred  by  the  deceased  as  prosecutor  for  the  State 
Bar  Association  against  the  defendant.  Finch's  an- 
swer to  the  charge,  his  plea,  and  final  judgment  sus- 
pending him  from  practice.  The  evidence  was  held 
to  be  competent;  but,  even  assuming  that  it  had  been 
improperly  admitted,  the  court  further  ruled  that  the 
defendant  waived  any  error  by  his  own  conduct  in 
introducing  the  record  of  the  preliminary  hearing  of 
the  same  charges  before  the  grievance  committee  of 
the  Bar  Association,  which  was  substantially  the  same 
as  the  record  introduced  by  the  state.  An  examina- 
tion of  the  proceedings  in  State  v.  Finch  will  disclose 
that  the  record  offered  by  the  defendant  was  intro- 
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duced  by  him  through  witnesses  called  for  the  defend- 
ant as  a  part  of  his  case  and  clearly  it  is  not  an  illus- 
tration of  waiver  by  cross-examination. 

Nor  is  Henderson  v.  Morris,  5  Or.  24,  an  authority 
for  the  doctrine  contended  for  by  the  state,  because 
there  a  witness  for  the  plaintiff  was  asked  on  cross- 
examination  whether  an  account  annexed  to  the  com- 
plaint was  not  copied  from  plaintiff's  books  and  the 
witness  answered  that  it  was.  The  court  held  that,  if 
the  object  of  the  cross-examiner  was  to  contradict  or* 
discredit  the  witness,  it  may  have  been  important  to 
the  plaintiff  to  establish  the  truth  of  the  answer  given 
by  the  witness,  and  that  therefore  the  plaintiff's  books 
were  made  competent  for  that  purpose.  The  sub- 
stance of  the  ruling  in  Henderson  v.  Morris,  5  Or.  24, 
is  that  the  defendant  by  his  conduct  made  the  books 
competent,  so  that  there  was  no  error  at  all.  The 
holding  is  not  that  there  was  an  error  which  the  de- 
fendant could  not  complain  of  because  of  a  waiver,  but 
the  evidence  was  made  competent  by  the  defendant, 
and  consequently  in  the  ultimate  analysis  there  was 
no  error.  The  defendant  by  cross-examination  may 
so  supplement  the  direct  examination  as  to  supply  an 
omission,  as  where  a  witness  is  not  shown  on  direct 
examination  to  possess  the  qualifications  necessary  to 
enable  him  to  testify  as  an  expert,  but  on  cross-exam- 
ination the  requisite  qualifications  are  established. 
If  the  evidence  elicited  on  cross-examination  should  be 
treated  as  given  for  and  offered  by  the  party  direct- 
ing the  cross-examination  rather  than  for  the  party 
calling  the  witness,  then  there  might  possibly  be  some 
plausible  reason  for  the  conclusion  that  such  cross- 
examination  operates  as  a  waiver. 

2.  The  rule  is  that  both  the  direct  and  the  cross- 
examination  must  be  treated  as  evidence  given  for  the 
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party  calling  the  witness.    As  was  well  said  ia  Ah 
Boon  V.  Smith,  25  Or.  89  (34  Pac.  1093) : 

*'Tlie  testimony  of  a  witness  is  not  alone  his  evi- 
dence as  given  in  chief,  but  it  is  the  combined  result  of 
that  given  in  chief  as  explained,  modified  or  contra- 
dicted by  the  cross-examination. ' ' 

3.  There  are  sporadic  cases  adhering  to  the  doc- 
trine of  waiver,  but  both  reason  and  the  weight  of  au- 
thority support  the  rule  that  the  right  to  complain  of 
an  error  committed  in  the  reception  of  incompetent 
evidence  over  seasonable  objection  is  not  waived  by 
the  mere  fact  of  the  cross-examination  of  the  witness 
respecting  the  matter  objected  to :  Cathey  v.  Missouri, 
K.  d  T.  R.  Co.,  104  Tex.  39  (133  S.  W.  417,  33  L.  E.  A. 
(N.  S.)  103) ;  Galveston,  H.  <&  8.  A.  Ry.  Co.  v.  Kellogg 
(Tex.  Civ.  App.),  172  S.  W.  180;  Scarborough  v.  Black- 
mam.,  108  Ala.  656  (18  South.  735) ;  ^tna  Life  Ins.  Co. 
V.  Paul,  23  111.  App.  611;  United  Ry.  S  Elec.  Co.  v. 
Corbin,  109  Md.  442  (72  Atl.  606) ;  Barker  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.,  126  Mo.  143  (28  S.  W.  866, 47  Am.  St. 
Eep.  646,  26  L.  R.  A.  843) ;  Johnston  v.  Johnston,  173 
Mo.  91  (73  S.  W.  202,  96  Am.  St.  Rep.  486,  61  L.  R.  A, 
106) ;  Costigan  v.  Michael  Trans.  Co.,  33  Mo.  App. 
269;  Marsh  v.  Synder,  14  Neb.  237  (15  N.  W.  341); 
Finkelstein  v.  Keene  Elec.  R.  Co.,  75  N.  H.  303  (73 
Atl.  705) ;  Offitt  v.  State,  5  Okl.  Cr.  48  (113  Pac.  554) ; 
Laver  v.  Hotaling,  115  Cal.  613  (47  Pac.  593) ;  Id., 
(Cal.),  (46  Pac.  1070) ;  Peacock  v.  Gleesen,  117  Iowa, 
291  (90  N.  W.  610) ;  Metropolitan  N.  Bk.  v.  Commer- 
cial S.  Bk.,  104  Iowa,  682  (74  N.  W.  26) ;  2  Ency.  PL 
&  Pr.  523 ;  2  R.  C.  L.  97 ;  Underbill  on  Ev.,  §  367. 

4.  Counsel  for  the  state  urge  with  much  force  that, 
notwithstanding  the  prejudicial  errors  committed  at 
the  nisi  prius  trial,  this  court  should  determine  the 
cause  on  appeal  in  conformity  with  Section  3  of  Arti- 
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cle  Vn  of  the  state  Constitution  as  amended  in  1910 
(Laws  1911,  p,  7),  as  interpreted  by  the  majority  opin- 
ion in  Hoag  v.  Washington-Oregon  Corp.,  75  Or.  588 
(147  Pac.  756).  An  examination  of  the  record  shows 
that  it  will  be  peculiarly  appropriate  for  a  jury  to  pass 
upon  the  issues  involved  after  hearing  competent  tes- 
timony, with  an  opportunity  to  observe  the  appear- 
ance of  the  witnesses  and  their  manner  of  testifying. 
The  remaining  questions  presented  by  the  assign- 
ments of  error  are  not  likely  to  arise  upon  another 
trial,  and  for  that  reason  are  not  now  discussed. 

The  judgment  is  reversed  and  the  cause  is  remanded 
for  a  new  triaL  Ebversbd  and  Eemanded. 

Mb.  Chief  Justice  Moore,  Mb.  Justice  Eakin  and 
Mb.  Justice  Bean  concur. 


*— * 


Argued  July  23,  affirmed  July  30,  1915. 

PEARCE  V.  EOSEBURG.* 

(160  Pac.  855.) 

Municipal   Corporations — Cliarter  Amendments — ^Initiative — ^Election. 

1.  Article  IV,  Section  la,  of  the  Constitution,  authorizing  cities  to 
provide  for  the  mahner  of  exercising  the  initiative  and  referendum 
powers  as  to  municipal  legislation,  authorizes  a  city  by  ordinance  to 
prescribe  the  manner  in  which  an  election  to  amend  the  charter  by 
initiative  shall  be  held. 

Municipal  Corporations — ^Amendments  of  Charters — Elections — CompU- 
ance  With  Ordinance. 

2.  An  ordinance  of  a  city,  prescribing  the  manner  for  the  holding 
of  elections  on  initiative  measures,  requires  the  recorder  to  give  notice 
of  the  election,  stating  therein  the  measure  to  be  voted  on,  and  re- 
quires the  council  to  appoint  judges  and  clerks  of  election,  and  to 
designate  voting  places,  and  that  on  failure  so  to  do,  the  clerk  shall 
designate  the  polling  places,  and  the  electors  present  at  the  time  for 

•For  authorities  on  the  subject  of  initiative  and  referendum,  see 
notes  in  11  L.  a.  A.  (N.  S.)  1092;  33  L.  B.  A.  (N.  8.)  960;  50  L.  B.  A. 
(N.  8.)  196.  Eepobteb. 
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opening  the  polls  shall  elect  the  judges  and  clerks.  The  council,  in 
ordering  an  election  on  an  initiative  charter  amendment,  did  not 
appoint  judges  and  clerks,  nor  designate  the  polling  places,  but  the 
clerk  in  the  notice  of  election  designated  the  polling  places,  and 
stated  that  the  qualified  electors,  at  the  time  for  opening  the  polls, 
would  elect  judges  and  clerks.  The  notice  of  election  was  in  con- 
formity with  the  ordinance,  and  was  published  as  required  thereby. 
Held,  that  the  ordinance  was  complied  with  and  the  election  valid. 

[As  to  when  change  in  municipal  charter  is  to  be  regarded  as 
creating  new  charter  instead  of  amendment,  see  note  in  Ann.  Caa. 
1914D,  1171.] 

Municipal  Corporations— Inltlatlyo  Measures— Elections— Validity. 

3.  Where  there  was  nothing  to  show  that,  at  a  special  initiative 
election  in  a  city  to  adopt  a  charter  amendment  authorizing  the  crea- 
tion of  indebtedness,  any  voter  not  a  taxpayer  was  denied  the  right 
to  vote,  and  the  evidence  showed  that  643  votes  were  cast  for  the 
amendment  while  78  were  cast  against  it,  out  of  an  electorate  of  over 
2,000,  the  court  in  determining  the  validity  of  the  election,  would 
not  consider  whether  Special  Laws  of  1905,  page  36.  Section  14,  limit- 
ing the  right  to  vote  to  owners  of  property  within  the  city  limits, 
was  in  conflict  with  Article  11,  Section  2,  of  the  Constitution. 

Municipal  Corporations— Inltlatlye  and  Bef  erendun — Statutes— Valid- 
ity. 

4.  So  much  of  Laws  of  1915,  page  187,  as  attempts  to  restrict  the 
powers  of  cities  and  towns  to  levy  taxes  is  violative  of  Article  XI, 
Section  2,  of  the  Constitution  giving  to  cities  and  towns  the  power 
to  enact  and  amend  their  charters,  subject  only  to  the  Constitution 
and  criminal  laws  of  the  state,  for  the  Constitution  prevents  legisla- 
tive interference  with  purely  local  and  municipal  matters,  such  ai 
city  taxation,  and  extends  to  the  voters  of  municipalities  full  power 
to  regulate  these  subjects. 

Mnnlclpal  Corporations — ^Public  Improyements — Construction  of  Ball- 
roads-— Description  of  Terminus  of  Railroad. 

5.  An  amendment  to  the  charter  of  a  city,  which  grants  to  the 
council  thereof  power  to  contract  for  the  construction  of  a  railroad 
from  the  city  to  a  point  on  the  "North  Umpqua  River  at  its  inter- 
section with  the  western  boundary  of  the  Cascade  Kange  forest  re- 
serve/' and  to  issue  bonds  therefor,  sufficiently  designates  the  terminus 
of  the  road,  though  the  Cascade  Range  forest  reserve  has  been,  by  act 
of  Congress,  divided,  and  that  part  intersected  by  the  river  mentioned 
is  now  known  as  the  Umpqua  National  forest. 

Municipal  Corporations— PowBxs  and  Functions — Contracts— Jndldal 
Supervision. 

6.  The  court,  in  a  suit  by  a  taxpayer  of  a  city  to  enjoin  it  from 
entering  into  a  contract  for  the  construction  of  a  railroad  as  authorized 
by  the  city  charter,  will  not  consider  whether  the  contract  is  a  good 
business  proposition. 

Appeal  and  Error— Moot  Cases. 

7.  The  power  of  the  court  on  appeal  to  dismiss  a  case  as  fictitious 
should  not  be  exercised  except  where  the  fictitious  character  appears 
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either  from  the  pleadings  or  from  Batisfaetory  evidence,  especially 
where  persons,  claiming  that  the  suit  is  fictitious,  fail  to  appear  and 
make  tne  objection  and  avail  themselves  of  the  point  in  the  trial  court. 

Actions-Moot  Oases. 

8.  A  suit  by  a  taxpayer  to  .^njoin  a  city  from  contracting  for  the 
construction  and  operation  of  a  railroad,  as  authorized  by  the  charter, 
and  from  issuing  bonds  for  the  construction  thereof,  will  not  be 
dismissed  as  fictitious  merely  because  the  suit  is  a  friendly  one,  pur- 
sued without  rancor,  and  with  the  understanding  that  unnecessary 
delays  will  not  be  permitted. 

From  Douglas :  Gboege  F.  Skipwobth,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  McBkidb. 

This  is  a  suit  brought  by  Harry  Pearce  against  the 
City  of  Roseburg  to  enjoin  it  from  entering  into  a 
contract  with  the  Eoseburg  &  Eastern  Railroad  Com- 
pany for  the  construction  and  operation  of  a  railroad 
running  out  of  said  city,  and  from  issuing  bonds  for 
the  purpose  of  constructing  the  same,  and  generally 
to  prevent  the  city  from  in  any  way  participating  in 
the  construction  or  ownership  of  the  proposed  road. 
The  facts  disclosed  by  the  complaint  are  as  follows: 
The  common  council,  thinking  it  desirable  that  a  rail- 
way should  be  built,  passed  an  ordinance  submitting 
an  amendment  to  the  city  charter  to  a  vote  of  the 
people,  which  ordinance  and  proposed  amendment  are 
as  follows : 

**An  ordinance  proposing  the  enactment  of  an  amend- 
ment to  the  existing  municipal  charter  of  the  City 
of  Roseburg  to  authorize  the  City  of  Roseburg 
to  construct  a  railroad  from  said  city  to  a  point 
on  the  North  Umpqua  River  where  it  intersects 
the  western  boundary  of  the  Cascade  Range 
forest  reserve,  and  providing  for  the  issuance  of 
bonds  in  a  sum  not  to  exceed  three  hundred 
thousand  dollars,  to  provide  the  means  for  con- 
structing said  railroad,  and  for  leasing  and  sell- 
ing said  railroad,  providing  a  tax  for  paying  on 
said  bonds  and  a  sinking  fund  for  paying   said 
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bonds  at  maturity,  and  submitting  the  said  pro- 
posed amendment  to  the  qualified  voters  of  the 
City  of  Roseburg  at  a  special  election  of  the  City 
of  Eoseburg  to  be  held  on  Thursday,  the  third 
day  of  June,  1915,  and  declaring  an  emergency. 
**The  city  of  Roseburg  does  ordain  as  follows,  and 
be  it  ordained  by  the  people  of  the  City  of  Roseburg : 
**  Section  1.  The  common  council  of  the  City  of 
Roseburg,  deeming  it  expedient,  hereby  proposes  the 
enactment  of  the  following  amendment  to  the  exist- 
ing charter  of  said  City  of  Roseburg,  to  wit :  Proposed 
charter  amendment.  An  act  to  amend  the  municipal 
charter  of  the  City  of  Roseburg,  Oregon,  as  enacted 
by  the  legislative  assembly  of  the  State  of  Oregon, 
by  'an  act  to  incorporate  the  City  of  Roseburg,  and 
to  repeal  all  acts  and  parts  of  acts  in  conflict  there- 
with to  wit:  An  act  entitled  **An  act  entitled  an  act  to 
incorporate  the  City  of  Roseburg,  approved  October 
3,  1872;  and  an  act  entitled  an  act  to  amend  an  act 
entitled  an  act  to  incorporate  the  City  of  Roseburg, 
approved  October  19,  1880;  and  an  act  to  amend  an 
act  entitled  an  act  to  incorporate  the  City  of  Roseburg, 
approved  February  23,  1880;  also  an  act  amendatory 
of  said  act,  filed  in  the  office  of  the  Secretary  of  State, 
February  19,  1891 ;  and  also  an  act  to  incorporate  the 
City  of  Roseburg,  and  to  define  the  powers  thereof, 
approved  February  25,  1895,  and  to  repeal  all  acts 
amendatory  thereof  and  in  conflict  therewith '*  ' 
(which  act  was  filed  in  the  office  of  the  Secretary  of 
State  on  February  22,  1905),  and  as  amended  by  vote 
of  the  people  of  said  city  at  an  election  held  May  6, 
1907,  and  as  amended  by  vote  of  the  people  of  said 
city  at  the  general  election  held  therein  on  the  5th  day 
of  October,  1914.  Be  it  enacted  by  the  people  of  the 
City  of  Roseburg,  Oregon:  The  municipal  charter  of 
the  City  of  Roseburg,  Oregon,  as  enacted  by  the  legis- 
lative assembly  of  the  State  of  Oregon,  by  *An  act  to 
incorporate  the  City  of  Roseburg,  and  to  repeal  all 
acts  and  parts  of  acts  in  conflict  therewith,  to  wit :  An 
act  entitled  *'An  act  entitled  an  act  to  incorporate  the 
City  of  Roseburg,  approved  October  3,  1872;  and  an 
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act  entitled  an  act  to  amend  an  act  entitled  an  act  to 
incorporate  the  City  of  Roseburg,  approved  October 
19,  1880;  and  an  act  to  amend  an  act  entitled  an  act 
to  incorporate  the  City  of  Eoseburg,  approved  Feb- 
ruary 23,  1889;  also  an  act  amendatory  of  said  act 
filed  in  the  oflBce  of  the  Secretary  of  State  February 
19,  1891;  and  also  an  act  to  incorporate  the  City  of 
Roseburg,  and  to  define  the  powers  thereof,  approved 
February  25,  1895,  and  to  repeal  all  acts  amendatory 
thereof  and  in  co;nflict  herewith, '*  '  (which  act  was 
filed  in  the  office  of  the  Secretary  of  State  on  February 
22,  1905),  and  as  amended  by  the  vote  of  the  people 
of  said  city  at  an  election  held  May  6,  1907,  and  as 
amended  by  the  vote  of  the  people  of  said  city  at  the 
general  election  held  therein  on  the  5th  day  of  October, 
1914,  shall  be  and  the  same  hereby  is  amended  by  add- 
ing thereto  sections  numbered  156  to  161,  inclusive, 
reading  as  follows,  to  wit : 

**  Section  156.  The  common  council  is  hereby 
granted  the  power,  in  addition  to  all  the  other  powers 
granted  by  the  municipal  charter  of  the  City  of  Rose- 
burg, to  construct  a  standard  gauge  railroad  from  the 
City  of  Roseburg  to  a  point  on  the  North  Umpqua 
River  at  its  intersection  with  the  western  boundary  of 
the  Cascade  Range  forest  reserve.  Said  railroad 
shall  be  a  common  carrier  for  both  freight  and  pas- 
senger service. 

*  *  Section  157.  For  the  purpose  of  raising  the  nec- 
essary funds  to  construct  said  railroad  the  common 
council  is  hereby  authorized  to  issue  and  sell  the  bonds 
of  the  city,  bearing  five  per  cent  interest  per  annum, 
in  a  sum  not  to  exceed  three  hundred  thousand  dol- 
lars. Said  bonds  shall  mature  and  become  payable 
thirty  years  from  the  date  of  their  issue  and  may  be 
paid  at  any  time  the  interest  is  payable  after  ten  years 
from  the  date  said  bonds  are  issued,  at  the  option 
of  the  City  of  Roseburg. 

*' Section  158.  The  common  council  of  the  city  of 
Roseburg  is  hereby  directed  to  enter  into  a  contract 
for  the  construction  of  said  railroad  and  may  lease 
the  same  on  such  terms  and  for  such  periods  of  time 
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as  to  said  council  may  seem  for  the  best  interests  of 
the  City  of  Eoseburg,  provided  that  such  lease  shall 
prescribe  that  all  persons,  firms,  associations  and  cor- 
porations desiring  to  transport  material  of  any  kind 
over  said  railroad  shall  be  granted  the  same  service 
and  the  same  rates,  and  that  no  discrimination  as  to 
either  rates  or  service  shall  be  made.  The  common 
council  is  authorized  to  sell  said  railroad  provided 
that  said  sale  shall  not  be  made  for  a  less  sum  than 
three  hundred  thousand  dollars.  The  powers  herein 
granted  to  tFe  common  council  may  be  exercised  by 
the  people  of  the  City  of  Eoseburg  through  the  initia- 
tive. 

**  Section  159.  The  common  council  of  the  City  of 
Eoseburg  is  hereby  directed  to  levy  a  tax  annually  in 
addition  to  the  tax  authorized  by  Section  33  of  said 
charter,  and  in  addition  to  all  other  taxes  authorized 
to  be  levied  by  said  charter  or  any  of  the  amendments 
thereto,  suflScient  to  pay  the  interest  accruing  on  the 
bonds  authorized  by  Section  156,  and  after  ten  years 
from  the  date  of  the  issuance  of  said  bonds,  such 
further  levy  as  may  be  necessary  to  provide  a  sinking 
fund  suflScient  in  amount  to  pay  said  bonds  at  ma- 
turity; and  said  council  may  cause  said  sinking  fund 
to  be  loaned  at  interest  upon  approved  security  or  in- 
vested in  approved  interest  bearing  securities  in  the 
name  of  the  city,  pending  maturity  of  said  bonds. 

**  Section  160.  The  indebtedness  authorized  by  this 
amendment  to  the  municipal  charter  of  the  City  of 
Eoseburg  is  in  addition  to  all  indebtedness  heretofore 
authorized  and  incurred  by  said  City  of  Eoseburg  and 
is  not  to  be  considered  as  aflfected  by  any  limits  of 
indebtedness  in  said  charter  or  elsewhere. 

'' Section  161.  All  parts  of  the  charter  of  the  City 
of  Eoseburg  and  all  ordinances  and  parts  of  ordi- 
nances of  said  city  in  conflict  with  the  provisions  of 
this  charter  amendment  are  hereby  modified  or  re- 
pealed as  the  case  may  require  in  order  that  this 
amendment  may  be  in  effect. 

*'Sec.  2.  A  special  election  of  the  qualified  voters 
of  the  City  of  Eoseburg  is  hereby  called  to  be  held 
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on  the  3d  day  of  June,  1915,  for  the  purpose  of  voting 
on  said  proposed  amendment  to  the  municipal  charter 
of  the  said  City  of  Eoseburg  as  set  out  in  Section  1 
of  this  ordinance. 

**Sec.  3.  The  title  of  the  proposed  amendment 
to  be  voted  on  at  said  special  election  shall  be  as  fol- 
lows, to  wit:  *  Amendment  of  Eoseburg  charter  au- 
thorizing borrowing  three  hundred  thousand  dollars 
for  building  railroad  to  Cascade  Eange  forest 
reserve. ' 

**Sec.  4.  Inasmuch  as  it  is  necessary  in  order  to 
develop  the  industries  of  the  city  that  this  ordinance 
go  into  immediate  effect,  and  that  the  development 
of  certain  industries  depend  upon  the  passage  of  this 
ordinance,  and  that  said  industries  are  necessary  for 
the  immediate  preservation  of  the  peace,  health,  and 
safety  of  the  city,  an  emergency  is  hereby  declared 
to  exist,  and  this  ordinance  shall  be  in  effect  imme- 
diately after  its  passage  and  approval  by  the  mayor. 

**  Passed  by  the  common  council  April  12, 1915.  Ap- 
proved by  the  mayor  April  12, 1915. 

**N.  EicE,  Mayor. 

** Attest:    Cakl  E.  Wimberly,  City  Eecorder.'* 

Thirty  days  prior  thereto  the  recorder  of  the  city 
caused  50  notices  to  be  printed,  announcing  that  said 
ordinance  had  passed,  each  including  a  copy  of  the 
proposed  amendment,  and  thereafter,  on  the  14th  day 
of  May,  1915,  caused  a  copy  of  said  printed  notice  to 
be  posted  in  a  conspicuous  place  in  each  of  the  four 
wards  of  the  city,  which  places  are  designated  and  de- 
scribed in  the  complaint.  They  are  all  public  and  con- 
spicuous places,  and  the  notices  remained  posted  for 
a  period  of  10  days  inmiediately  preceding  said  special 
election.  Similar  notices  were  caused  to  be  printed 
in  the  **Umpqua  Valley  News"  and  ''Eoseburg  Ee- 
view,"  both  papers  being  published  and  having  gen- 
eral circulation  in  the  City  of  Eoseburg.    Said  notices 
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contained  a  brief  statement  of  the  measure  to  be  voted 
upon.  At  said  election  the  judges  and  clerks  were 
instructed  to  permit  resident  taxpayers  only  to  vote, 
and  no  votes  were  cast  by  any  person  other  than  resi- 
dent taxpayers.  The  ordinances  of  the  city  respect- 
ing the  conduct  of  elections  and  the  declaration  of  the 
result  and  the  general  method  of  conducting  elections 
are  set  up  substantially  in  full,  but  their  length  pre- 
vents them  from  being  reproduced  in  this  statement. 
The  amendment  to  the  charter  was  adopted  by  the 
voters  at  the  election.  It  does  not  limit  the  amount 
of  money  to  be  raised  by  taxation  yearly  for  the  pur- 
pose of  providing  a  sinking  fund  for  the  payment  of 
the  bonds  mentioned  in  said  amendment  to  said 
charter.  The  national  forest  intersected  by  the  North 
Umpqua  Eiver  is  not  now  designated  by  the  name  of 
the  Cascade  Range  forest  reserve,  but  is  officially 
known  as  the  Umpqua  national  forest,  which  was 
formerly  a  part  of  the  Cascade  Range  forest  reserve. 
The  Cascade  Range  forest  reserve  as  it  was  formerly 
designated  was  divided,  and  the  name  of  that  portion 
thereof  intersected  by  the  North  Umpqua  River  was 
changed  by  the  act  of  Congress  to  Umpqua  national 
forest.  At  the  regular  stated  meeting  of  the  common 
council  of  the  City  of  Roseburg,  held  at  the  city  hall 
on  Monday  the  7th  day  of  June,  1915,  a  resolution  was 
adopted  by  appointing  a  committee  directed  and  em- 
powered to  enter  into  a  contract  with  the  Roseburg 
&  Eastern  Railroad  Company  for  the  purpose  of  con- 
structing for  said  city  a  railroad  of  standard  gauge 
and  construction  from  the  said  city  in  a  general  east- 
erly direction  to  the  intersection  of  the  North  Umpqua 
River  with  the  western  boundary  of  the  Umpqua 
national  forest.  The  said  common  council  intends  to 
and  will,  unless  restrained  by  an  order  of  this  court, 
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issne  the  bonds  of  Baid  city  as  provided  in  said  amend- 
ment to  the  city  charter  hereinabove  set  out,  for  the 
smn  of  $300,000  and  sell  the  same  and  use  the  money  re- 
ceived therefor  in  paying  for  the  construction  of  said 
railroad.  The  quantity  of  standing  timber  which  will 
be  opened  up  to  market  by  the  proposed  road  is 
21,000,000,000  feet,  and  by  the  construction  of  the  pro- 
posed road  the  wealth  of  their  forests  will  become 
tributary  to  Roseburg.  The  defendant  city  intends 
to  enter  into  a  contract  with  said  Roseburg  &  Eastern 
Railroad  Company,  and  will  enter  into  such  contract 
unless  restrained  by  the  order  of  this  court,  wherein 
and  whereby  the  said  city  will  pay  to  the  said  Rose- 
burg &  Eastern  Railroad  Company  for  the  construc- 
tion of  said  railroad  the  sum  of  $300,000,  and,  as  an 
inducement  to  said  company  to  construct  said  road 
for  said  sum  of  money  and  to  equip,  maintain  and 
operate  said  road  after  the  same  shall  have  been  con- 
structed, will  lease  the  same  to  said  railroad  company 
for  a  long  term  of  years,  reserving  as  a  rental  for 
such  lease  a  certain  and  fixed  part  of  the  net  earn- 
ings of  said  railroad  company  and  the  right  to  sell 
said  railroad  during  the  said  term  of  said  lease,  and 
upon  the  sale  of  said  railroad  to  terminate  said  lease. 
The  said  railroad  company  will  undertake,  in  and  by 
said  contract  with  the  defendant  city,  to  construct  said 
railroad  from  the  City  of  Roseburg  to  the  Umpqua 
national  forest,  and  in  consideration  of  the  lease  of 
said  railroad  from  said  defendant  city,  for  a  long  term 
of  years,  will  equip,  maintain  and  operate  said  rail- 
road as  a  common  carrier  for  passengers  and  freight, 
maintaining  a  regular  schedule  of  passenger  and 
freight  trains  thereon,  and  will  pay  all  taxes  and  other 
expenses  in  the  maintenance  and  operation  of  said 
railroad,  and  will  engage  to  save  harmless  the  said 
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city  from  all  such  expenses  and  all  damages  resulting 
from  the  maintenance,  construction  and  operation 
thereof.  It  is  proposed  by  the  contracting  parties, 
to  wit,  the  said  defendant  city  and  said  railroad  com- 
pany, that  the  defendant  city  may  retain  a  voice  in 
fixing  the  rates  for  the  transportation  of  freight  over 
said  railroad,  and  said  company  will  engage  that  all 
persons  desiring  to  employ  said  company  for  the 
transportation  of  freight,  and  particularly  of  saw- 
logs,  will  be  afforded  equal  services  and  the  same 
rates.  The  defendant  city  also  proposes,  in  and  by 
said  contract,  to  grant  and  give  to  the  said  railroad 
company  an  option  to  purchase  said  railroad  during 
the  term  of  said  lease  for  the  sum  of  $300,000. 

There  was  a  demurrer  to  the  complaint,  which  being 
sustained,  the  plaintiff  appeals.  Affibmbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Oliver  P.  Coshow. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Albert  Abraham  and  Mr.  Carl  E.  Wimberly,  with 
an  oral  argument  by  Mr.  Abraham. 

There  was  a  brief  and  an  oral  argument  by  Mr. 
Ralph  B.  Duniway,  amicus  curiae. 

Mb.  Justice  McBbidb  delivered  the  opinion  of  the 
court. 

1, 2.  Upon  the  case  made  by  the  pleadings  the  election 
at  which  the  charter  amendment  was  adopted  appears 
to  have  been  conducted  substantially  in  conformity  with 
the  law.  There  is  not  in  the  charter  of  Roseburg  as 
it  appears  in  the  Special  Laws  of  1905,  page  33,  any 
provision  for  holding  special  elections  upon  initiative 
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measures,  but  Section  la,  Article  IV,  of  our  Constitu- 
tion provides: 

**The  manner  of  exercising  said  powers  shall  be 
prescribed  by  general  laws,  except  that  cities  and 
towns  may  provide  for  the  manner  of  exercising  the 
initiative  and  referendum  powers  as  to  their  municipal 
legislation. ' ' 

This  constitutional  provision  we  consider  ample  to 
authorize  the  city  by  ordinance  to  prescribe  the  man- . 
ner  in  which  the  election  shall  be  held,  and  this  it  has 
done  by  Section  8  of  Ordinance  208,  which  requires  the 
recorder,  at  least  30  days  prior  to  the  time  when  the 
election  is  to  be  held,  to  cause  to  be  printed  50  notices 
announcing  the  filing  of  the  petition  with  a  statement 
of  its  tenor  and  effect,  etc.,  and  to  cause  one  or  more 
of  such  notices  to  be  posted  in  each  ward  of  the  city 
for  a  period  of  10  days  before  the  election  and  a  notice 
stating  the  time  and  place  of  the  election,  with  a  brief 
statement  of  the  measure  to  be  voted  on,  to  be  pub- 
lished in  some  newspaper  of  general  circulation  in  the 
city  for  two  weeks  preceding  the  election.  All  this 
was  done,  and  more,  as  it  appears  that  the  notices 
were  printed  in  two  city  papers  of  general  circulation 
instead  of  one,  and  it  is  safe  to  assume  that  every 
voter  in  the  city  knew  just  when  and  where  and 
for  what  purpose  the  election  would  be  held.  Section 
10  of  said  ordinance  requires  the  council  to  appoint 
judges  and  clerks  of  election  and  to  designate  the  poll- 
ing places,  but  further  provides  that  in  case  of  a  fail- 
ure on  its  part  to  perform  these  duties,  the  clerk  shall 
designate  the  polling  places,  and  that  the  electors 
present  at  the  time  for  opening  the  polls  shall  elect 
the  judges  and  clerks.  The  council  did  not  comply 
with  either  of  these  requirements^  and^  as  before  noted^ 
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the  clerk  in  the  notice  of  election  designated  the  poll- 
ing places  and  inserted  in  the  notice  the  following : 

**The  council  having  failed  to  appoint  judges  and 
clerks  for  said  election  within  the  time  provided  by 
law,  or  at  all,  the  qualified  electors  present  at  the  poll- 
ing places  in  each  ward  at  the  time  for  the  opening 
the  polls  will  elect,  by  vive  voce  vote,  judges  and  clerks 
for  said  election.'* 

Thus  it  appears  that  every  provision  of  the  ordi- 
nance requisite  to  constitute  a  valid  election  was  com- 
plied with. 

Section  14  of  the  charter  of  Eoseburg  (Sp.  Laws 
1905,  p.  36)  provides,  among  other  qualifications  of  a 
voter : 

**He  shall  be  the  owner  of  real  or  personal  prop- 
erty in  his  own  right  and  name,  situated  within  the 
corporate  limits  of  the  City  of  Eoseburg,  and  shall 
have  paid  a  tax  thereon,  or  shall  be  subject  to  pay 
a  tax  thereon,  as  shown  by  the  last  assessment-roll  of 
the  county  of  Douglas." 

And  it  is  stated  in  the  complaint  that  the  judges  of 
election  were  instructed  to  permit  none  but  taxpayers 
to  vote.  A  similar  provision  in  the  charter  of  the 
City  of  Salem  was  held  void  in  Livesley  v.  Litchfield^  47 
Or.  248  (83  Pac.  142, 114  Am.  St.  Eep.  920),  which  was  a 
case  arising  out  of  the  refusal  of  the  election  officers 
to  accept  the  vote  of  a  nontaxpayer  at  an  election  held 
for  the  purpose  of  choosing  city  officers.  Whether  the 
same  rule  would  obtain  in  an  election  held  purely  for 
the  purpose  of  determining  whether  the  city  would 
adopt  or  reject  a  measure  involving  solely  a  question 
of  taxation  has  not  been  determined  by  any  decision 
involving  that  exact  question,  although  in  Oregon- 
Wisconsin  Timber  Co.  v.  Coos  County,  71  Or.  462  (142 
Pac.  575),  it  was  held  that  Section  6391,  L.  0.  L., 
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prescribing  the  qualifications  of  voters  at  district  road 
meetings,  and  which  limited  the  right  to  vote  at  such 
meetings  to  taxpayers,  was  not  violative  of  Section  2, 
Article  II,  of  the  Constitution.  But  it  is  unnecessary 
to  decide  this  question  here,  as  there  is  nothing  to  indi- 
cate that  any  vote  was  refused  by  reason  of  the  person 
oflferijig  to  vote  being  a  nontaxpayer,  and  it  is  a  matter 
of  common  notoriety  that  the  nontaxpaying  vote 
usually  preponderates  in  favor  of  any  measure  involv- 
ing public  expenditures.  It  is  easy  to  be  generous 
with  other  people  *s  money,  but  the  man  who  has  to 
foot  the  bill  by  an  increase  in  his  taxes  is  generally 
cautious  about  enlarging  them.  Neither  is  there  any- 
thing unusual  in  the  fact  that  out  of  an  electorate  of 
over  2,000  only  721  votes  were  cast  at  the  election. 
At  general  elections  in  this  state,  where  party  spirit 
runs  high,  not  more  than  80  per  cent  of  the  actual 
number  of  electors  attend  the  polls,  while  at  special 
elections  of  this  character  the  number  is  small  com- 
pared with  the  actual  registered  vote.  Thus  in  State 
ex  rel.  v.  Portland,  65  Or.  273  (133  Pac.  62),  it  ap- 
peared that  on  the  question  of  the  adoption  of  the 
commission  form  of  government,  a  matter  of  extraor- 
dinary moment  to  the  citizens  of  Portland,  only  46 
per  cent  of  the  total  vote  was  polled,  and  in  Kiernan 
V.  Portland,  57  Or.  454  (111  Pac.  379,  112  Pac.  402,  37 
L.  R.  A.  (N.  S.)  339),  upon  a  measure  involving  an 
expenditure  of  $2,000,000,  about  25  per  cent  only  of 
the  total  vote  was  cast,  while  in  the  case  of  Thielke  v. 
Albee,  76  Or.  449  (150  Pac.  854),  recently  decided  here, 
wherein  the  regulation  of  ** jitneys'^  had  been  thor- 
oughly discussed  by  the  press  and  public,  only  about 
30  per  cent  of  the  vote  was  cast.  In  the  case  at  bar 
there  were  721  votes  cast,  643  being  in  favor  of  the 
amendment  and  78  against  it.    It  is  only  reasonable 


208  Pbabos  v.  BosfiBtmo.  [77  Or. 

to  conclnde  that  if  every  voter  had  gone  to  the  polls, 
the  vote  wonld  have  maintained  about  the  same  pro- 
portion. 

4.  In  onr  opinion  so  much  of  Chapter  159,  Laws  of 
1915,  as  attempts  to  restrict  the  power  of  cities  and 
towns  to  levy  taxes  is  antagonistic  to  Section  2,  Article 
XI,  of  our  present  Constitution,  which  gives  to  cities  . 
and  towns  the  power  to  enact  and  amend  their  char- 
ters, subject  only  to  the  Constitution  and  criminal  laws 
of  the  state.  The  evident  purpose  of  this  amend- 
ment was  to  prevent  legislative  interference  with 
purely  local  and  municipal  matters,  and  to  extend  to 
the  voters  of  such  municipalities  full  power  to  regu- 
late these  subjects  as  they  might  see  fit.  City  taxa- 
tion is  entirely  a  local  matter  with  which  the  people 
of  the  state  at  large  have  no  concern.  The  writer, 
while  still  adhering  to  the  dissenting  opinions  ex- 
pressed in  Kalich  v.  Knapp,  73  Or.  558  (145  Pac.  22) ; 
and  Branch  v.  Albee,  71  Or.  188  (142  Pac.  598),  con- 
siders it  is  settled  in  this  state  that  as  to  matters 
purely  municipal  the  state  legislature  cannot  inter- 
meddle by  either  general  or  special  legislation,  al- 
though as  to  matters  affecting  the  people  generally  the 
power  of  the  legislature  is  still  unlimited,  and  the 
latter  proposition  cannot  be  maintained  unless  this 
court  shall  materially  modify  its  holding  in  Kalich  v. 
Knapp. 

5.  It  is  suggested  that  the  designation  of  the  ter- 
minus of  the  road  is  indefinite,  but  we  find  no  such 
uncertainty  as  would  render  the  description  void. 

6.  Objections  are  also  suggested  as  to  the  validity 
of  the  contract  with  the  railroad  company  for  the  con- 
struction and  leasing  of  the  road,  but  these  we  deem 
to  be  suflSciently  met  and  settled  in  Churchill  v.  Grants 
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Pass,  70  Or.  283  (141  Pac.  164),  and  will  not  be  further 
considered.  Many  objections  might  be  raised  to  the 
contract  considered  as  a  business  proposition,  but  with 
this  we  have  nothing  to  do.  The  writer  ventures  the 
prophecy  that  in  the  end  the  citizens  of  Roseburg  will 
regret  ever  having  gone  into  the  business  of  railroad 
building,  but  that  is  their  affair  exclusively. 

7.  The  attorney  for  several  dissenting  taxpayers 
has  appeared  amicus  curiae  and  attempted  to  show  by 
affidavit  that  this  is  a  fictitious  suit,  in  which  there  is 
no  real  controversy  between  the  parties,  but  is  begun 
and  carried  on  with  the  intent  to  have  this  controversy 
decided  against  the  plaintiff,  insisting  that  the  suit 
should  be  dismissed.  Our  right  to  do  this  is  un- 
doubted, but  it  is  conceived  that  such  a  drastic  course 
should  not  be  pursued  except  where  the  fictitious 
character  of  the  alleged  controversy  appears  either 
from  the  pleadings  or  from  satisfactory  evidence. 
More  especially  is  this  true  where  the  persons  so  ap- 
pearing had  an  opportunity  to  have  been  heard  in  the 
court  below  and  neglected,  as  in  this  case,  to  avail 
themselves  of  it. 

8.  The  plaintiff  is  a  taxpayer  of  the  city,  and  is  not 
shown  to  have  any  financial  interest  in  the  proposed 
contract  or  in  the  bond  issue  outside  of  the  fact  that 
he  will  be  called  upon  to  pay  taxes  to  meet  the  prin- 
cipal and  interest  upon  the  bonds  as  they  mature. 
Under  these  circumstances  it  was  his  right,  and  even 
his  duty,  to  contest  the  proceedings  and  have  it  judi- 
cially determined  whether  or  not  he  might  be  called 
upon  to  pay  an  illegal  tax  upon  a  project  that  months 
or  years  afterward  might  be  thwarted  by  judicial  pro- 
ceedings. In  his  complaint,  which  is  brought  not  only 
on  his  own  account,  but  on  behalf  of  all  others  simi- 
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larly  situated,  he  has  pleaded  everything  necessary 
to  have  enabled  the  parties  now  appearing  amid 
curiae  to  present  the  whole  case.  It  was  not  necessary 
for  him  to  have  pleaded  the  city  charter,  because  the 
court  will  take  judicial  notice  of  that;  neither  was  it 
necessary  for  him  to  have  pleaded  the  unconstitu- 
tionality of  the  law  of  1915,  because  the  court  takes 
judicial  notice  of  all  acts  of  the  legislature.  While 
this  is  a  friendly  suit,  that  is,  one  pursued  without 
rancor  and  with  the  understanding  that  no  unneces- 
sary delays  will  be  permitted,  the  controversy  is  none 
the  less  real,  and  we  are  not  disposed  to  assume  that 
the  parties  who  failed  to  take  advantage  of  presenting 
their  case  in  the  court  below  are  exercising  any  greater 
degree  of  good  faith  than  plaintiff. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affibmed. 

Mb.  Justice  Bubnett  dissenting. 


Motion  to  diflmiss  submitted  on  briefs  February  1,  denied  February 

16,  1915. 

Argued  on  the  merits  May  25,  modified  June  15,  rehearing  denied 

September  7,  1915. 

WILLIAMS  V.  PACIFIC  SUEETT  COMPANY. 

(146  Pac.  147;  149  Pac.  524.) 

Appeal  and  Error — ^Abstract — ^Insufllciency — ^Remedy. 

1.  Jurisdiction  of  an  appeal  having  been  obtained  by  the  filing 
of  a  transcript,  if  respondent  considers  the  abstract  filed  by  appellant 
improper  or  unfair,  his  remedy  is  to  file  such  an  additional  abstract 
as  he  deems  necessary  to  a  full  understanding'  of  the  questions  in- 
volved, as  provided  by  Supreme  Court  Rule  7  (56  Or.  616,  117  Pac.  x). 

Appeal    and   Error — ^Bill    of    Exceptions—Abstract — Diminution    of 
Becord. 

2.  Where  an  abstract  of  the  record  on  appeal  refers  to  a  bill  of 
exceptions  and  states  that  a  transcript  of  the  testimony  is  made  a 
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part  thereof,  but  neither  has  been  filed  in  the  Supreme  Court,  a 
diminution  of  the  record  may  be  suggested  and  proper  correction  made 
on  application  if  counsel  cannot  stipulate  the  facts  desired  as  au- 
thorized by  Supreme  Court  rule  40  (56  Or.  629,  117  Pac.  xiv.) 

Evidence— Materiality— AdmiBSibility. 

3.  Where  the  time  when  papers  were  executed  was  in  issue,  the 
papers  themselves  are  properly  received  in  evidence. 

Bvidence — Oonstractlon. 

4.  Where  a  contract  provided  that  both  parties  should  procure  and 
deliver  to  the  other,  as  security,  bonds  in  the  sum  of  $25,000,  or,  in 
lieu  thereof,  other  security  satisfactory  to  the  parties,  mortgages  siven 
by  plaintiff  instead  of  a  surety  bond  should  be  received  in  evidence 
showing  the  way  in  which  the  parties  construed  the  contract. 

Principal  and  Surety— Action  on  Bond — Evidence. 

5.  Where  the  seller  of  a  sawmill  agreed  to  deliver  to  the  purchaser 
a  certain  number  of  sawlogs,  and  executed  a  bond  to  secure  perform- 
ance, it  was  proper,  in  a  suit  on  the  bond,  to  show  that  the  sawmill 
was  of  much  less  value  than  the  amount  paid,  for  the  excess  was 
the  consideration  for  the  log  contract. 

Principal  and  Surety — ^Actions — ^Defenses. 

6.  As  a  surety  is  only  entitled  to  notice  of  his  principaVs  default 
within  a  reasonable  time,  it  cannot,  as  a  matter  of  law,  be  held  that 
plaintiff's  failure  to  give  notice  for  about  a  month  was  so  unreason- 
able as  to  discharge  the  surety. 

[As  to  what  operates  as  release  of  surety,  see  note  in  28  Am. 
St.  Sep.  691.] 

Assignments— Evidence — Sufficiency. 

7.  In  an  action  against  a  surety  on  a  logging  contract,  evidence 
held  to  support  a  finding  that  the  contract,  which  had  been  assigned, 
was  reassigned  to  plaintiff  before  action  was  brought. 

principal  and  Surety— Actions — ^Defenses. 

8.  A  corporate  surety  cannot  complain  of  technical  breaches  of  con- 
ditions in  the  bond,  unless  such  breaches  cause  financial  loss. 

[As  to  discharge  of  surety  on  fidelity  bond  by  failure  of  em- 
ployer to  notify  surety  of  employee's  delinquency,  see  note  in 
Ann.  Oas.  1912D,  1286.] 

Logs  and  Logging-Damages— Measure. 

9.  Where  a  logging  contract  was  breached,  plaintiff's  measure  of 
damages  is  the  difference  between  the  contract  price  and  the  price  he 
would  have  to  pay  for  logs  at  the  point  of  delivery,  or,  if  none  could 
be  obtained  there,  the  price  of  logs  at  the  nearest  point,  plus  the 
cost  of  transportation,  notwithstanding  that  price  would  have  been 
too  high  for  the  profitable  manufacture  of  lumber. 

Damages — Isxtsrest — ^Allowance — ^Unliquidated  Damages. 

10.  In  an  action  on  a  surety  bond  for  unliquidated  damages,  in- 
terest cannot  be  allowed. 
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From  Multnomah:  Hbnby  E.  McGinn,  Judge. 

This  is  an  action  by  F.  F.  Williams  against  the 
Pacific  Surety  Company,  a  corporation,  in  which  judg- 
ment was  rendered  in  favor  of  plaintiff,  and  defendant 
appeals.    Bespondent  files  motion  to  dismiss  appeal. 

Motion  Denied. 

For  the  motion  there  was  a  brief  submitted  over  the 
names  of  Messrs.  Piatt  <S>  Piatt  and  Mr.  J.  0.  Bailey. 

Contra,  there  was  a  brief  over  the  names  of  Mr. 
Thomas  H.  Crawford  and  Messrs.  Wilbur,  Spencer  <& 
Beckett. 

In  Banc.    Opinion  Peb  Cubiam. 

The  respondent's  counsel  move  to  dismiss  this  ap- 
peal on  the  ground  that  the  abstract  does  not  contain 
so  much  of  the  record  of  the  trial  of  the  cause  as  is 
necessary  intelligently  to  present  the  questions  to  be 
decided.  Within  proper  time  a  transcript  on  appeal 
and  an  abstract  were  filed  with  the  clerk  of  this  court. 
The  transcript  contains  certified  copies  of  the  ver- 
dict, judgment,  notice  of  appeal,  undertaking  therefor, 
and  the  service  of  the  two  latter  as  evidenced  by  in- 
dorsement noted  thereon.  The  abstract  sets  forth 
what  appear  to  be  copies  of  the  pleadings,  verdict, 
judgment,  motion  for  a  new  trial,  order  denying  the 
same,  and  assignment  of  alleged  errors.  The  specifi- 
cations of  error  consist  in  admitting,  over  objection 
and  exception,  testimony,  giving  the  questions  and 
answers  in  most  instances,  and  in  others  the  substance 
of  the  evidence  received,  instructing  the  jury  as  com- 
plained of,  setting  out  parts  of  the  charge,  refusing 
to  instruct  as  requested,  quoting  the  language  desired 
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to  be  given,  and  the  denial  of  the  motion  for  a  new 
trial. 

1.  Jurisdiction  of  the  appeal  was  obtained  by  the 
filing  of  the  transcript,  and,  if  the  respondent's  coun- 
sel considered  the  abstract  improper  or  unfair,  such 
additional  abstract  as  they  deemed  necessary  to  a  full 
understanding  of  the  questions  involved  might  have 
been  filed:  Bule  7  (56  Or.  616, 117  Pac.  x). 

2.  The  abstract  of  record  refers  to  a  bill  of  excep- 
tions, and  also  states  that  a  transcript  of  the  testi- 
mony is  made  a  part  thereof,  but  neither  has  been  filed 
in  this  court.  K  a  diminution  of  the  record  is  desired, 
such  correction  can  be  made  upon  proper  application, 
if  counsel  cannot  stipulate  the  facts  desired :  Rule  40 
(56  Or.  629, 117  Pac.  xiv). 

The  motion  to  dismiss  the  appeal  is  denied. 

Motion  Denied. 


Modified  June  15,  rehearing  denied  September  7,  1915. 

On  the  Merits. 

(149  Pac.  524.) 

In  Banc.     Statement  by  Mb.  Justice  Benson. 

This  action  was  commenced  in  January,  1911,  and 
by  it  plaintiff  seeks  to  recover  damages  for  breach 
of  a  contract  to  furnish  logs  to  the  sawmill  located 
at  Glendale,  Oregon,  then  owned  by  plaintiff  and  de- 
fendant Ford.  This  is  the  third  appeal.  The  issues, 
so  far  as  they  are  of  interest  in  this  discussion,  are 
briefly  as  follows:  On  August  17,  1910,  plaintiff  and 
defendant  Ford  purchased  a  sawmill,  certain  personal 
property  and  a  small  tract  of  land  to  be  used  in  con- 
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nection  therewith,  from  the  defendant  Oregon-Idaho 
Company,  and  at  the  same  time  entered  into  a  contract 
with  such  company  whereby  the  latter  was  to  deliver 
to  the  mill  a  total  of  200,000,000  feet  of  sawlogs  of  the 
quality  and  at  the  times  mentioned  in  the  contract. 
This  agreement  also  contained  the  following  clause: 

**It  is  further  understood  and  agreed  that  both  par- 
ties to  this  contract  shall  procure  and  deliver  to  the 
other  party,  as  security  for  the  faithful  performance 
of  the  respective  covenants  of  this  agreement,  bonds 
in  the  sum  of  twenty-five  thousand  dollars  ($25,000) 
conditioned  upon  the  faithful  performance  of  such 
covenants  and  agreements  and  with  good  and  sufficient 
sureties,  or,  in  lieu  thereof,  other  security  satisfactory 
to  the  parties  who  are  to  receive  the  same. ' ' 

Pursuant  to  this  provision,  the  defendant  Oregon- 
Idaho  Company  gave  to  plaintiff  and  defendant  Ford 
a  bond  in  the  following  form: 

''Home  Office,  San  Francisco,  California. 

''Know  all  men  by  these  presents:  That  the  Oregon- 
Idaho  Company,  a  corporation,  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
Oregon  (hereinafter  called  the  'principal')  and  the 
Pacific  Surety  Company,  a  corporation,  organized  and 
existing  under  the  laws  of  the  State  of  California, 
and  whose  principal  office  is  located  in  San  Francisco, 
California  (hereinafter  called  the  '  surety  0,  are  held 
and  firmly  bound  unto  A.  H.  Ford  and  F.  F.  Williams 
(hereinafter  called  the  'owner')  in  the  full  and  just 
sum  of  twenty-five  thousand  and  00/100  ($25,000.00) 
dollars,  lawful  money  of  the  United  States  of  America, 
to  the  payment  of  which  sum  of  money,  well  and  truly 
to  be  made,  the  said  'principal'  binds  himself,  his 
heirs,  executors  and  administrators,  and  the  said 
'surety'  binds  itself,  its  successors  and  assigns,  jointly 
and  severally,  firmly  by  these  presents. 

"Dated  this  1st  day  of  August,  A.  D.  1910." 


July,  1915.]     Williams  v.  Pacific  Surety  Co.  215 


The  plaintiff  did  not  deliver  or  tender  any  bond, 
bnt  made  a  cash  payment  of  $10,000  on  the  purchase 
price  of  the  mill  and  other  property  and  gave  a  mort- 
gage thereon  for  $15,000,  the  balance  of  such  purchase 
price.  The  Oregon-Idaho  Company  breached  the  con* 
tract  by  failing  to  deliver  the  logs  at  the  time  and 
in  the  quantities  agreed  upon,  and  on  December  12, 
1910,  was  declared  an  involuntary  bankrupt  by  the 
United  States  District  Court.  Thereupon  this  action 
was  brought  upon  the  bond  above  set  out.  The  other 
defendants  having  defaulted,  the  Pacific  Surety  Com- 
pany filed  its  answer,  in  which,  among  other  things,  it 
pleaded  affirmatively  that  the  plaintiff  had  forfeited 
its  right  to  recover  by  failure  to  execute  and  deliver 
the  bond  provided  for  in  the  logging  contract  and  by 
refusing  to  pay  more  than  $3.50  per  thousand  for  cer- 
tain of  the  logs  delivered,  whereas  the  contract  called 
for  a  uniform  price  of  $7  per  thousand;  that  they 
further  violated  the  terms  of  the  bond  by  assigning 
their  interest  in  the  logging  contract  to  the  Cow  Creek 
Mill  Company;  that  plaintiff  also  failed  to  imme- 
diately notify  the  surety  of  the  neglect  on  the  part  of 
the  Oregon-Idaho  Company  to  supply  logs  according 
to  the  terms  of  the  contract,  and  that,  at  all  times 
since  the  execution  of  the  contract  and  bond  in  con- 
troversy, the  state  of  the  lumber  market  in  Oregon  has 
been  such  that  the  cost  of  manufacturing  sawlogs  into 
lumber  and  placing  the  same  upon  the  market,  to- 
gether with  the  payment  of  $7  per  thousand  feet  for 
logs  at  plaintiff's  sawmill,  has  been  largely  in  excess 
of  any  market  price  obtainable  for  such  lumber,  and 
that  therefore  plaintiff  has  not  been  substantially 
damaged  by  the  alleged  breach  of  the  contract.  Plain- 
tiff's reply  consists  of  denials  and  the  allegation  that. 
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if  the  logging  contract  had  ever  been  assigned,  it  has 
been  reassigned  to  plaintiff  and  Ford  and  that  plain- 
tiff and  Ford  own  practically  all  of  the  stock  in  the 
Cow  Creek  Mill  Company.  From  a  judgment  for 
plaintiff,  defendant  Pacific  Surety  Company  appeals. 

Modified.    Beheabino  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Thomas  H.  Crawford  and  Messrs.  Wilbur,  Spen- 
cer (&  Beckett,  with  oral  arguments  by  Mr.  Crawford 
and  Mr.  Schuyler  C.  Spencer. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr,  J.  0.  Bailey  and  Messrs.  Piatt  S  Piatt,  with  oral 
arguments  by  Mr.  Bailey  and  Mr.  Robert  Treat  Piatt. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

3,4.  Defendant's  first  contention  is  that  the  trial 
court  erred  in  admitting  in  evidence  the  deed  from  the 
Oregon-Idaho  Company  to  Ford  &  Williams,  the  bond 
in  suit,  and  the  escrow  agreement  with  which  they  were 
deposited  with  the  Security  Savings  &  Trust  Company 
about  the  1st  of  August,  1910,  and  also  the  note  and 
mortgage  for  the  unpaid  portion  of  the  price  of  the 
mill  property.  This  contention,  however,  is  unten- 
able. There  is  a  clear-cut  issue  in  the  pleadings  as  to 
whether  the  contract,  bond,  deed  and  mortgage  were 
executed  and  delivered  on  August  1st,  or  August  17th, 
and  these  exhibits  were  relevant  and  proper  evidence 
thereon.  A  broader  justification  for  the  ruling  of  the 
trial  court  is  found  in  the  fact  that  the  escrow  agree- 
ment contains  evidence  tending  to  shoW  the  interpreta- 
tion put  upon  the  logging  contract  by  the  parties 
thereto  in  regard  to  the  giving  of  a  bond,  **or,  in  lieu 
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thereof,  other  security  satisfactory  to  the  parties  who 
are  to  receive  the  same."  In  the  case  of  City  Mes- 
senger (&  Delivery  Co.  v.  Postal  Telegraph  Co.,  this 
court,  speaking  by  Mr.  Justice  Bean,  says : 

**  There  is  no  more  certain  way  of  finding  out  what 
the  contracting  parties  meant  than  to  ascertain  what 
they  have  actually  done  in  carrying  out  the  contract. 
By  so  doing  we  learn  what  construction  the  parties 
themselves  have  placed  upon  the  terms  of  their  stipu- 
lation'*: City  Messenger  <&  Delivery  Co,  v.  Postal 
Telegraph  Co.,  74  Or.  433  (145  Pac.  657,  at  page  660), 
and  cases  there  cited. 

The  parol  testimony  of  plaintiff  in  relation  to  the 
acceptance  of  the  cash  payment  and  the  note  secured 
by  mortgage,  being  specifically  accepted  as  satisfac- 
tory security  in  lieu  of  a  bond,  was  properly  admitted 
upon  the  same  theory. 

5.  Defendant  complains  that  the  court  erred  in  ad- 
mitting evidence  tending  to  show  that  the  actual  value 
of  the  mill  property  did  not  exceed  $9,100,  and  that 
the  remainder  of  the  purchase  price  was  in  reality 
a  part  of  the  consideration  for  the  logging  contract. 
We  think  that  this  evidence  was  properly  admitted 
for  the  purpose  of  showing  what  portion  of  the  $25,- 
000  was  actually  a  consideration  for  mill  property  and 
what  part  thereof  was  in  fact  a  consideration  for  some- 
thing else:  2  Devlin  on  Real  Estate  (3  ed.),  822,  823; 
Scoggin  v.  Schloath,  15  Or.  383  (15  Pac.  635). 

6.  We  next  consider  the  contention  that  plaintiff's 
case  fails  because  he  did  not  immediately  notify  de- 
fendant of  the  continuing  breaches  of  the  logging  con- 
tract. It  appears  from  the  evidence  that  the  papers 
were  taken  from  escrow  about  the  17th  of  August,  and 
Williams  &  Ford  then  began  making  repairs  on  the 
mill,  while  the  Oregon-Idaho  Company   was   making 
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preparations  for  active  logging.  On  August  21st 
plaintiff  notified  the  logging  company  that  he  was 
ready  to  receive  logs,  and  the  delivery  thereof  was 
begun  about  the  middle  of  September ;  the  last  delivery 
being  made  about  the  1st  of  October.  Plaintiff  noti- 
fied the  surety  company  of  the  failure  to  deliver  logs 
about  the  10th  of  October.  Under  the  evidence,  we 
think  that  it  was  a  question  for  the  jury  to  answer 
as  to  whether  or  not  notice  was  given  within  a  reason- 
able time.  In  the  case  of  Bross  v.  McNicholas,  66  Or. 
47  (133  Pac.  784),  this  court,  by  Mr.  Justice  MoNaby, 
says: 

^*  However,  be  the  interim  eight  days  or  one  day,  all 
the  plaintiff  was  required  to  do  was  to  notify  the 
surety  company  of  the  breach  of  the  contract  by  the 
principal  with  due  diligence  and  within  a  reasonable 
time  after  being  apprised  thereof.  Whether  that  was 
done  was  a  question  solely  for  the  jury  to  determine.'' 

7.  We  next  consider  the  assignment  of  the  logging 
contract  and  the  bond  upon  which  this  action  is  based. 
The  plaintiff  testifies  that  on  November  7,  1910,  the 
contract  was  assigned  to  the  Cow  Creek  Mill  Company 
for  collection,  but  that  it  was  reassigned  to  himself 
and  Ford  prior  to  the  commencement  of  this  action. 
He  also  testifies  that  this  reassignment  was  confirmed 
by  a  written  reassignment  after  the  action  was  begun. 
Defendant  insists  that  the  written  evidence  of  the 
retransf er  ought  to  outweigh  the  parol  testimony  of  the 
plaintiff,  but  that  was  a  matter  for  the  jury  to  decide, 
and  they  evidently  found  that  the  reassignment  was 
made  before  the  commencement  of  this  action. 

8.  The  next  subject  for  consideration  is  the  state- 
ment of  the  trial  court  involved  in  a  number  of  the 
instructions  given  to  the  jury,  to  the  effect  that  the 
defendant  cannot  complain  of  breaches  in  the  condi- 
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tions  of  the  bond  by  plaintiff  and  escape  liability  there- 
under, unless,  by  such  violations  of  its  terms,  the  de- 
fendant has  suffered  financial  loss.  The  great  weight 
of  authority  supports  the  doctrine  announced  by  this 
court  in  the  case  of  Bross  v.  McNicholas,  66  Or.  47 
(133  Pac.  784),  in  which  the  following  language  is 
used: 

*'But,  in  this  day  and  age  of  corporate  sureties, 
when  the  burden  is  lightened  by  the  payment  of  ade- 
quate premiums,  and  their  final  liabilities  ofttimes 
secured  by  counter  indemnity,  the  strictness  of  the 
old  rule  is  relaxed,  and  the  modem  day  surety  com- 
pany must  show  some  injury  done  before  they  can  be 
absolved  from  the  contracts  which  they  clamor  to 
execute":  Baglin  v.  Title  Gimranty  Co.  (C.  C),  166 
Fed.  356;  Leiter  v.  Dwyer  Plumbing  Co,,  66  Or.  474, 
at  page  482  (133  Pac.  1180). 

In  the  lattei  this  court,  speaking  by  Mr.  Justice 
Bean,  says : 

**In  order  for  the  surety  company  to  escape  re- 
sponsibility, it  should  appear  that  such  company  has 
been  prejudiced  by  a  breach  of  the  contract.  The 
breach  must  not  have  been  merely  technical,  but  a  sub- 
stantial one,  working  a  pecuniary  disadvantage  to  the 
surety  company,  or  depriving  it  of  some  protection 
or  privilege  reserved  in  the  bond.'' 

It  is  needless  to  multiply  citations.  The  instruc- 
tions complained  of  are  a  correct  exposition  of  the  law. 

9.  We  come  now  to  the  question  of  the  measure  of 
damages.  It  appears  from  the  evidence  that  at  Glen- 
dale,  where  plaintiff's  mill  was  located,  there  was  no 
available  supply  upon  which  to  draw  when  the  Oregon- 
Idaho  Company  failed  to  deliver  logs  according  to 
its  contract.  There  is  also  evidence  tending  to  prove 
that  the  nearest  available  market  for  the  purchase  of 
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such  logs  was  at  Cottage  Grove,  or  at  Leona.    The 
court  instructed  the  jury  as  follows : 

**So  then  you  come  to  the  question  of  damages.  Has 
there  been  in  this  case  a  breach  of  the  contract  on 
the  part  of  the  Oregon-Idaho  Company,  and,  if  you 
determine  there  has  been,  then  what  is  the  damage 
which  Mr.  Williams  is  entitled  to  recover  in  this  case! 
He  is  entitled  to  recover  the  difference  between  what 
these  logs  would  cost  him,  if  the  Oregon-Idaho  Com- 
pany had  carried  out  their  contract,  delivered  in  the 
pond  at  the  mill  at  Glendale,  and  what  he  would  have 
had  to  pay  for  logs  at  the  time  he  wanted  them  during 
the  continuance  of  this  contract,  at  Glendale — the  rea- 
sonable price  at  Glendale.  And,  if  these  logs  could 
not  be  obtained  at  Glendale,  then  at  the  nearest  avail- 
able point,  added  to  that,  transportation  to  Glendale. 
That  is  the  measure  of  damages  in  the  case — the  dif- 
ference between  what  he  would  have  gotten  them  for, 
during  the  life  of  this  contract,  and^what  he  would 
have  had  to  pay  for  them,  if  he  had  gone  out  into  the 
market  and  purchased  them  at  Glendale." 

Defendant  contends  that  neither  Cottage  Grove  nor 
Leona  was  an  ** available''  market  under  the  evidence, 
for  the  reason  that  the  cost  of  transportation  from  any 
of  these  points  was  prohibitive,  and  that  logs  so  pur- 
chased could  not  have  been  manufactured  at  a  profit. 
In  answer  to  the  suggestion,  we  need  only  to  say  that 
several  witnesses  testified  that  these  were  available 
markets,  and  we  think  the  court's  instruction  was 
correct. 

10.  Finally,  we  come  to  the  question  of  interest  upon 
the  judgment.  The  jury  returned  a  verdict  in  favor 
of  plaintiff  and  defendant  Ford  in  the  following  form : 

**We,  the  jury  duly  impaneled  to  try  the  above- 
entitled  cause,  find  in  favor  of  plaintiff  and  A.  H. 
Ford,  and  against  the  defendant  Pacific  Surety  Com- 
pany, and  assess  their  damages  in  the  sum  of  $25,000 
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and  interest  from  October  1,  1910,  at  6  per  cent  per 
annum.  *  * 

And  on  the  same  day  the  court  entered  judgment 
thereon  for  the  sum  of  $31,202.17,  being  the  amount 
of  said  $25,000,  with  interest  to  that  date,  November 
19, 1914,  computed  at  6  per  cent.  There  is  no  contro- 
versy about  the  nature  of  this  action.  It  is  for  un- 
liquidated damages,  and  the  rule  is  well  settled  in  this 
state  that  interest  cannot  be  recovered  thereon :  Haw- 
ley  V.  Dawson,  16  Or.  348  (18  Pac.  592) ;  Pengra  v. 
Wheeler,  24  Or.  532  (34  Pac.  354,  21  L.  R.  A.  726) ; 
Smith  v.  Turner,  33  Or.  381  (54  Pac.  166).  The  court 
erred  in  giving  judgment  for  interest. 

The  judgment  of  the  lower  court  must  therefore  be 
modified  to  the  extent  of  eliminating  the  amount  of 
interest  computed  prior  to  the  date  thereof.  In  all 
things  else  it  is  affirmed. 

Modified.    Eeheabing  Denied. 

Mb.  Jtjstiob  Btjbnett  dissenting. 


Argued  March  17,  affirmed  April  6,  rehearing  granted  May  25,  1915. 
On  rehearing  former  opinion  set  aside  and  judgment  reversed  July 

6,  rehearing  denied  September  7,  1915. 

NIEMI  V.  STANLEY  SMITH  LUMBER  CO.* 

(147  Pac.  532;  149  Pac.  1033.) 

Master  and  Servant — Injury  to  Servant — ^Dangerous  Place  to  Work — 
Evidence—Question  for  Jury. 

1.  Whether  an  employer  was  negligent  in  selecting  a  tree  to  which 
a  cable  was  attached  near  a  place  where  employees  were  cutting  down 
trees,  held,  under  the  evidence,  for  the  jury. 

•As  to  duty  of  active  inspection  of  instrumentalities,  see  note  in 
41  li.  B.  A.  70. 

As  affected  by  fact  that  instrumentality  was  purchased  from  re- 
sponsible dealer,  see  note  in  40  L.  B.  A.  (N.  S.)  1120.      Brportes. 
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Master  and  Servant — ^Injury  to  Servant — ^Negligence — Proximate  Oanae 
— Question  for  Jury. 

2.  Whether  the  negligence  of  an  employer  was  the  proximate  cause 
of  the  death  of  an  employee,  held,  under  the  evidence,  for  the  jury, 
under  the  rule  that  it  is  the  duty  of  the  jury  to  look  at  the  facts  and 
ascertain  whether  they  are  naturally  and  probably  connected  in  orderly 
sequence  with  the  prime  cause,  or  disconnected  by  some  intervening 
agency  affecting  its  operation. 

[As  to  proximate  and  remote  causes  of  injury  from  negligencOi 
see  notes  in  50  Am.  Bep.  569;  36  Am.  St  Bep.  807.] 

Master  and  Servant — ^Injury  to  Servant — Contributory  Negligence. 

3.  Whether  an  employee  injured  while  cutting  down  a  tree  was 
guilty  of  contributory  negligence,  held,  under  the  evidence,  for  the 
jury. 

Master  and  Servant — ^Injury  to  Servant — ^Assumption  of  Bisk. 

4.  Whether  an  employee  injured  while  cutting  down  a  tree  assumed 
the  risk  arising  from  the  negligent  failure  of  the  employer  to  furnish 
a  safe  place  to  work,  held,  under  the  evidence,  for  the  jury. 

Master  and  Servant— Injury  to  Servant — ^Employers'  Liability  Act. 

5.  A  complaint  in  an  action  for  the  death  of  an  employee  cutting 
a  tree  which  fell  on  wires  attached  to  another  tree,  by  reason  of 
which  the  latter  tree  broke  and  fell  on  him,  which  alleges  that  the 
employer  negligently  selected  an  unsafe  tree  to  which  it  attached 
wires  and  negligently  failed  to  top  the  tree  selected  and  to  clear 
the  timber  from  the  tree,  that  by  reason  thereof  the  accident  hap- 
pened and  rendered  the  work  of  the  employee  hazardous,  states  a  cause 
of  action,  under  the  Employers'  Liability  Act  (Laws  1911,  p.  16),  both 
as  to  machinery  and  inherently  dangerous  occupation. 

[As  to  what  is  "accident  arising  out  of  and  in  course  of  em> 
ployment"  within  Employers*  Liability  Act,  see  note  in  Ann.  Gas. 
1914D,  1284.] 

Deatb — ^Action  for  Death — Statutory  Provisions — Construction. 

6.  Section  380,  L.  O.  L.,  providing  that,  where  death  of  a  person 
is  caused  by  the  wrongful  act  of  another,  the  personal  representative 
of  decedent  may  sue  at  law  therefor,  if  decedent,  had  he  lived,  could 
have  sued  for  an  injury  done  by  the  same  act,  is  not  repealed  by 
Employers*  Liability  Act,  but  the  two  must  be  construed  together, 
and,  as  far  as  possible,  effect  must  be  given  to  the  provisions  of  each, 
but  the  provision  in  the  Employers'  Liability  Act,  enumerating  the 
persons  entitled  to  sue  for  death,  is  exclusive  of  Section  380,  so  long 
as  any  one  of  the  persons  named  therein  survive,  but,  in  case  none 
survive,  the  representative  of  decedent  may  sue  under  Section  330. 

Pleading — Complaint — Cause  of  Action — Sufficiency. 

7.  A  complaint  must  state  facts  sufficient  to  constitute  a  cause 
of  action  and  entitling  plaintiff  to  recover. 

From  Hood  Eiver:  William  L.  Bradshaw,  Judge. 


Sept.  1915.]     NiEMi  V.  Stanley  Smith  Lumber  Co.        223 


Department  1.    Statement  by  Mb.  Justice  Benson. 

This  is  an  action  by  Joel  Niemi,  administrator  of 
the  estate  of  Oscar  Laine,  deceased,  against  the  Stan- 
ley Smith  Lumber  Company,  a  corporation,  for  dam- 
ages for  personal  injuries  causing  the  death  of  Oscar 
Laine  the  plaintiff  being  the  administrator  of  dece- 
dent *s  estate.  The  circumstances  surrounding  the  ac- 
cident, so  far  as  they  are  of  value  here,  are  as  follows : 
Defendant  is  a  corporation  engaged  in  the  manufac- 
ture of  lumber  in  Hood  Eiver  County,  Li  this  occupa- 
tion it  maintains  a  number  of  logging  camps  in  whose 
vicinity  the  trees  are  felled  and  prepared  for  the  saw- 
mill, to  which  they  are  subsequently  transported. 
Among  other  equipment  for  this  purpose  defendant 
had  a  large  aerial  wire  cable  attached  at  each  end  to 
a  standing  tree,  about  60  feet  from  the  ground,  so  as 
to  permit  the  logs  to  be  hoisted  and  carried  along  said 
cable,  and  down  out  of  the  mountains.  The  upper  one 
of  these  trees,  which  will  be  called,  for  the  purposes 
of  this  discussion,  *  *  the  gin  tree, ' '  had  the  aerial  cable 
attached  thereto  by  a  heavy  iron  band,  or  collar,  to 
which  were  also  attached  five  guy  wires,  which  radi- 
ated from  the  collar  to  stumps  used  as  anchors,  which 
wires  varied  in  length  from  100  to  possibly  125  feei 
The  aerial  cable  and  guy  wires  were  tightly  stretched 
for  staying  the  gin  tree. 

On  the  12th  of  September,  1913,  decedent,  as  an  em- 
ployee of  defendant,  with  another,  was  engaged  in  fell- 
ing trees  in  the  vicinity  of  the  gin  tree  above  mentioned. 
They  had  been  so  employed  until  about  5  o'clock  in 
the  afternoon,  when  they  cut  down  a  tree,  which  in 
falling  struck  a  guy  wire  near  the  stump  to  which  it 
was  anchored,  and  the  shock  of  the  impact  was  so 
great  as  to  break  the  gin  tree  in  two  at  a  point  about 
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22  feet  below  the  collar  to  which  the  cable  and  guy 
wires  were  attached.  As  the  gin  tree  broke,  one  of 
the  falling  branches  struck  the  decedent,  causing  in- 
juries from  which  he  subsequently  died,  and  this  action 
followed.  From  a  judgment  for  plaintiff,  defendant 
appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Crawford  <&  Eakin,  with  an  oral  argument  by 
Mr.  Robert  S.  Eakin,  Jr. 

For  respondent  there  was  a  brief  with  an  oral  argu- 
ment by  Mr.  Leroy  Lomax. 

Department  1.  Mr.  Justice  Benson  delivered  the 
opinion  of  the  court. 

It  is  conceded  by  the  parties  that  the  plaintiff's  ac- 
tion is  based  upon  defendant's  liability  at  common  law. 
There  are  two  assignments  of  error. 

1.  Defendant  first  contends  that  the  trial  court  erred 
in  denying  a  motion  for  a  nonsuit.  This  contention 
is  based  upon  the  grounds :  First,  that  there  is  no  evi- 
dence tending  to  prove  any  negligence  upon  the  part 
of  defendant  in  selecting  the  gin  tree,  or  using  it  for 
the  purpose  to  which  it  was  applied.  It  is  not  neces- 
sary tp  go  into  the  evidence  extensively  upon  this 
point,  but  it  is  sufficient  to  say  that,  while  there  is  some 
conflict  in  the  testimony,  one  witness  who  examined 
the  remains  of  the  tree  after  the  accident  says  that  *  *  it 
was  a  dead  tree;  it  showed  that  it  had  been  dead  for 
some  time. ' '  The  evidence  also  discloses  that  the  cable 
had  been  attached  during  the  preceding  fall,  and  we 
think  that  it  was  a  question  for  the  jury  to  answer  as 
to  whether  defendant  had  been  negligent  in  the  selec^ 
tion  thereof. 
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2.  Defendant  next  insists  the  negligence  alleged  by 
plaintiff  was  not  the  proximate  cause  of  the  injury 
complained  of.  It  is  true  that  the  tree  was  not  broken 
by  the  use  for  which  the  tree  was  selected  and  used, 
but  by  the  falling  of  a  tree  across  one  of  the  guy  wires, 
which  act  defendant  contends  should  be  regarded  as 
the  proximate  cause. 

It  is  not  always  easy,  in  a  particular  instance,  to 
place  a  finger  upon  a  specific  act,  and  safely  say :  **This 
is  the  act  which  directly  produced  a  given  result." 
In  this  case  the  successive  steps  are  that  defendant  se- 
lected a  certain  tree  to  carry  a  cable,  and  stayed  the 
same  with  guy  wires.  The  decedent  felled  a  tree  which 
struck  a  guy  wire,  breaking  the  gin  tree,  of  which  a 
falling  limb  struck  and  killed  him.  If  Laine  had  not 
felled  the  tree  so  that  it  struck  the  guy  wire,  the  gin 
tree  would  not  have  broken,  and  the  falling  limb  would 
not  have  caused  a  death.  But,  if  the  guy  wire  had 
not  been  attached  to  a  defective  tree,  it  may  be  that  no 
accident  would  have  happened.  The  falling  tree  strik- 
ing the  wire,  the  impact  breaking  the  gin  tree,  and  the 
falling  limb  killing  the  man,  might,  we  think,  be  classed 
as  an  unbroken  chain  of  causal  events.  As  is  said  by 
Mr.  Justice  Lord,  in  the  case  of  Hartvig  v.  Northern 
Pac.  L.  Co.,  19  Or.  525  (25  Pac.  359) : 

**  *  Whether  the  injury  in  a  particular  case  was 
such  natural  and  proximate  result  of  the  wrong  com- 
plained of  is  ordinarily  for  the  decision  of  the  jury.' 
•  •  It  is  their  province  to  look  at  the  facts  as  they 
transpire,  and  ascertain  whether  they  are  naturally 
and  probably  connected  in  orderly  sequence  with  the 
prime  cause,  or  disconnected  by  some  intervening 
agency  affecting  its  operation. ' ' 

Under  the  evidence  we  think  that  this  question  was 
properly  submitted  to  the  jury. 

77  Or.—lS 
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3.  We  shall  now  consider  defendant's  contention 
that  contributory  negligence  is  conclusively  disclosed 
by  plaintiff's  evidence.  It  appears  from  the  record 
that  Laine  and  a  fellow-workman  had  been  cutting 
trees  all  day,  in  the  same  vicinity,  under  the  direction 
of  a  foreman.  A  short  time  prior  to  the  falling  of 
the  tree  which  struck  the  guy  wire,  they  had  felled  an- 
other tree  which  had  lodged  against  a  hemlock.  The 
last  tree  which  was  cut,  and  fell  against  the  guy  wire, 
stood  about  40  feet  away  from  the  gin  tree,  and  about 
midway  between  two  guy  wires,  which  were  10  feet 
apart.  A  short  distance  beyond  this  tree,  and  also 
midway  between  the  guy  wires,  stood  the  hemlock,  with 
the  cut  tree  lodged  against  it.  Before  felling  the  last 
tree  Laine  asked  the  foreman  if  he  should  not  cut  the 
hemlock,  but  the  foreman  said,  '*No."  The  surviving 
workman,  Kyllonen,  says  at  one  time  that  they  felled 
the  last  tree  in  such  a  manner  as  to  dislodge  the  tree 
which  was  leaning  against  the  hemlock.  At  another 
time  he  says:  **We  tried  to  fall  it  straight  between  the 
guy  wires.''  Taking  this  evidence  into  consideration, 
we  are  forced  to  the  conclusion  that  it  was  for  the  jury 
to  say  whether  there  was  contributory  negligence. 

4.  We  come,  then,  to  the  question  of  the  assmnption 
of  risk,  and  this  problem  is  closely  connected  with  that 
of  proximate  cause.  If  the  jury  should  find  that  the 
attaching  of  the  cables  and  guy  wires  to  a  defective 
tree  was  a  link  in  a  continuous  chain  of  causes  without 
a  break,  and  that  defendant  was  negligent  in  the  mat- 
ter of  furnishing  decedent  with  a  safe  place  to  work, 
then  it  would  also  be  their  duty  to  determine  whether 
or  not  the  danger  arising  from  such  negligence  was  so 
open  and  apparent  that  the  servant  should  have  known 
it  and  therefore  assumed  the  risk. 
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Appellant's  second  assignment  is  that  the  court  erred 
in  denying  the  motion  for  a  directed  verdict.  What 
we  have  already  said  in  regard  to  the  motion  for  a 
nonsuit  is  equally  applicable  to  this ;  and  the  judgment 
must  be  aflSrmed. 

Affirmed.    Eehearing  Granted. 

Mr.  Chief  Justice  Moore,  Mr.  Justice  Burnett  and 
Mr.  Justice  McBride  concur. 


Beversed  July  6,  rehearing  denied  September  7,  1915. 

On  Eehearing. 

(149  Pac.  1033.) 

A  rehearing  having  been  granted,  the  former  opinion 
was  set  aside  and  judgment  of  the  lower  court  is  re- 
versed and  action  dismissed  without  prejudice. 

Reversed.     Rehearing  Denied. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Crawford  <&  Eakin,  with  an  oral  argument  by 
Mr.  Thomas  H.  Crawford. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Leroy  Lomax. 

In  Banc.  Mr.  Justice  Benson  delivered  the  opinion 
of  the  court. 

Upon  the  rehearing  in  this  case  a  question  was  sug- 
gested which  had  not  been  presented  at  the  former  ar- 
gument herein,  and  this  is  the  only  matter  which  we 
shall  now  consider:  Does  the  complaint  state  a  cause 
of  action  in  favor  of  the  administrator!    The  sub- 
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stance  of  the  complaint  is  that  Oscar  Laine  died  in- 
testate, and  that  plaintiff  is  the  dnly  qualified  admin- 
istrator of  his  estate;  that  the  defendant  corporation 
was  and  is  engaged  in  operating  a  sawmill  and  lumber- 
ing plant;  that  a  part  of  defendant's  equipment  con- 
sisted of  an  aerial  cable  for  transporting  sawlogs,  which 
cable  was  operated  by  means  of  a  donkey-engine ;  that 
the  cable  was  attached  at  each  end  to  a  tree  about  60 
feet  above  the  ground ;  and  that  such  trees  were  stayed 
l>y  g^7  wires  radiating  in  several  directions.  Then 
follow  these  recitals  of  the  alleged  acts  of  negligence 
causing  the  death  of  Laine  : 

**That  the  defendant  carelessly  and  negligently,  and 
in  disregard  of  the  lives  and  safety  of  its  employees, 
and  particularly  of  the  deceased,  selected  an  old,  doty, 
faulty  and  unsafe  tree  to  attach  one  end  of  said  cable 
wire  to,  and  did  carelessly,  negligently,  and  in  disre- 
gard of  the  lives  and  safety  of  its  employees,  and  par- 
ticularly of  the  deceased,  attach  and  fasten  one  end  of 
said  cable  wire  to  said  old,  doty,  faulty  and  imsafe 
tree,  and  did  carelessly  and  negligently,  and  in  disre- 
gard of  the  lives  and  safety  of  its  employees,  and  par- 
ticularly of  the  deceased,  attach  and  fasten  to  said  old, 
doty,  faulty  and  unsafe  tree,  two  certain  wires,  com- 
monly known  as  guy  wires,  which  were  stretched  and 
extended  out  from  said  old,  doty,  faulty  and  uusafe 
tree,  the  other  ends  of  said  guy  wires  being  attached 
to  two  certain  stumps,  and  each  being  stretched  to  a 
high  tension,  and  that  said  cable  wire  and  said  guy 
wires  were  of  great  weight,  and  produced  much  strain 
upon  said  old,  doty,  faulty  and  unsafe  tree,  to  which 
said  wires  were  so  attached,  and  said  tree  and  said 
wires  were  in  such  condition,  and  were  so  existing, 
at  the  time  the  deceased  received  his  injuries  and  lost 
his  life,  as  hereinafter  complained  of.  That  the  de- 
fendant carelessly  and  negligently,  and  in  disregard 
of  the  lives  and  safety  of  its  employees,  and  particu- 
larly of  the  deceased,  attached  said  cable  wire  and  said 
guy  wires  to  said  old,  doty,  faulty  and  unsafe  tree  at 
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a  point  about  60  feet  from  the  ground,  and  carelessly 
and  negligently,  and  in  disregard  of  the  lives  and 
safety  of  its  employees,  and  particularly  of  the  de- 
ceased, failed,  neglected  and  omitted  to  top  said  tree 
above  said  wires ;  and  carelessly  and  negligently,  and 
in  disregard  of  the  lives  and  safety  of  its  employees, 
and  particularly  of  the  deceased,  left  the  top  of  said 
tree  above  said  wires  standing,  which  was  unsafe  and 
dangerous  to  the  lives  and  safety  of  defendant's  em- 
ployees, and  particularly  the  deceased,  in  working  near 
and  above  said  tree. 

**That  defendant  carelessly  and  negligently,  and  in 
disregard  of  the  lives  and  safety  of  its  employees,  and 
particularly  of  the  deceased,  negligently  and  carelessly 
failed  and  omitted  to  fall,  clear,  and  clean  the  timber 
and  brush  away  from  and  about  said  old,  doty  and 
faulty  tree,  before  so  attaching  said  cable  and  said  guy 
wires  to  said  tree. 

*'That  defendant,  in  disregard  of  the  safety  of  its 
employees,  particularly  of  the  deceased,  carelessly  and 
negligently  left  standing,  near  said  old,  doty  and  faulty 
tree,  to  which  said  cable  and  guy  wires  were  so  at- 
tached, certain  timber,  which  was  standing  between 
said  guy  wires  and  in  the  vicinity  of  and  near  to  said 
old,  doty  and  faulty  tree,  to  which  said  cable  and  said 
guy  wires  were  so  attached. 

**That  by  reason  of  said  tree,  to  which  said  cable  and 
said  guy  wires  were  so  attached,  being  old,  doty  and 
faulty,  and  by  reason  of  the  same  not  being  topped 
above  where  said  wires  were  so  attached,  and  by  rea- 
son of  the  timber  and  brush  in  the  vicinity  of  said 
tree  not  being  cut,  removed  and  cleared  away,  and  by 
reason  of  the  great  tension  of  said  cable  and  said  guy 
wires,  and  the  weight  and  strain  upon  the  same,  the 
said  premises,  and  the  vicinity  about  said  old,  doty 
and  faulty  tree,  were  at  the  times  and  dates  hereinaf- 
ter complained  of,  and  at  the  time  and  date  deceased 
received  his  injuries,  resulting  in  his  death,  as  herein- 
after complained  of,  an  extremely  dangerous  and  un- 
safe place  for  defendant's  employees,  and  particularly 
the  deceased,  to  engage  in  their  work  of  cutting  and 
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falling  the  timber  about  said  premises,  and  near  said 
old,  doty  and  faulty  tree,  as  hereinafter  particularly 
alleged. 

''That  on  or  about  the  12th  day  of  September,  1913, 
the  deceased  was  employed  by  the  defendant  to  cut 
down  and  fall  timber  for  the  defendant  in  the  moun- 
tains, to  be  transported  to  its  said  sawmill  and  lumber- 
ing plant,  and  on  the  14th  day  of  September,  1913, 
while  deceased  was  so  employed,  by  the  defendant, 
the  defendant,  in  disregard  of  the  lives  and  safety  of 
its  employees,  and  particularly  of  the  deceased,  care- 
lessly and  negligently  instructed  and  directed  the  de- 
ceased to  go  to  the  vicinity  of  said  old,  doty  and  faulty 
tree,  to  which  said  cable  and  said  guy  wires  were  so 
attached,  and  to  the  said  extremely  dangerous  and 
unsafe  premises,  as  hereinabove  alleged,  and  care- 
lessly and  negligently,  and  in  disregard  of  the  lives 
and  safety  of  its  employees,  and  particularly  of  the  de- 
ceased, did  instruct  and  direct  said  deceased  to  cut 
down  and  fall  one  large  green  tree,  which  was  standing 
between  said  guy  wires,  and  at  a  distance  about  40  feet 
from  said  old,  doty  and  faulty  tree,  to  which  said  cable 
and  said  guy  wires  were  so  attached,  as  hereinabove 
alleged,  and  that  said  guy  wires  were  only  about  20  feet 
apart  at  the  place  where  said  tree,  which  deceased  was 
so  instructed  and  directed  to  fall,  was  standing. 

''That  deceased  did,  in  pursuance  to  said  instruc- 
tions and  directions,  so  given  him  by  the  defendant, 
proceed  to  and  did  cut  and  fall  said  green  tree  so  stand- 
ing between  said  guy  wires,  and  at  said  distance  of 
about  40  feet  from  said  old,  doty  and  faulty  tree,  to 
which  said  cable  and  guy  wires  were  so  attached,  and 
did  cut  and  fall  the  same  in  a  careful,  cautious  and 
prudent  manner,  directing  and  falling  the  same  par- 
allel with  said  guy  wires  and  away  from  said  old,  doty 
and  faulty  tree,  to  which  said  cable  and  said  guy  wires 
were  so  attached.  That  said  tree,  so  cut  and  fallen 
by  the  deceased,  had  limbs  projecting  out  from  the 
trunk  of  said  tree,  and  that,  in  the  falling  of  said  tree, 
said  limbs,  without  any  fault  or  carelessness  upon  the 
part  of  the  deceased,  struck  one  of  said  guy  wires,  pro- 
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ducing  weight  and  strain  upon  said  wires,  and  said  old, 
doty  and  faulty  tree,  to  which  said  cable  and  guy  wires 
were  so  attached,  and  thereby  and  by  reason  of  which 
said  old,  doty  and  faulty  tree  was  broken,  and  the  top 
thereof  broken,  and  did  fall  and  strike  the  deceased 
upon  the  head  and  body  of  said  deceased,  mortally 
wounding  and  injuring  him,  whereby,  and  by  reason 
of  which  said  mortal  wounds  and  injuries,  said  de- 
ceased thereafter,  and  in  the  evening  of  the  14th  day 
of  September,  1913,  died.  That  said  mortal  wounds, 
injuries  and  the  death  of  said  deceased,  which  resulted 
therefrom,  were  caused  and  produced  by  and  through 
the  negligence  and  carelessness  and  negligence  and 
omission  of  the  defendant,  as  hereinabove  alleged. 

**That  defendant,  by  the  exercise  of  ordinary  care 
and  prudence,  could  have  known,  and  did  know,  that 
said  premises  above  described  were  extremely  danger- 
ous and  hazardous  to  the  lives  and  safety  of  its  em- 
ployees, and  particularly  the  deceased,  who  was  sent 
to  work  near  and  about  said  premises,  and  by  the  exer- 
cise of  ordinary  care  and  prudence  could  have  known, 
and  did  know,  that  said  old,  doty  and  faulty  tree,  to 
which  said  cable  and  guy  wires  were  so  attached,  was 
extremely  dangerous  and  unfit  to  so  use,  and  to  so  at- 
tach said  cable  and  guy  wires  to,  and  was  extremely 
dangerous  and  hazardous  to  the  lives  and  safety  of 
the  employees  of  the  defendant,  and  particularly  the 
deceased,  to  be  left  so  standing  without  being  topped, 
and  could  have  known,  by  the  exercise  of  ordinary  care 
and  prudence,  and  did  know,  that  it  was  extremely 
dangerous  and  hazardous  to  lives  and  safety  of  its  em- 
ployees, and  particularly  the  deceased,  to  leave  said 
premises  in  and  about  said  old,  doty  and  faulty  tree, 
and  said  cable  and  said  guy  wires,  without  the  timber 
and  brush  having  been,  prior  thereto,  fallen  and  cleared 
away,  and  could  have,  by  exercise  of  ordinary  care  and 
prudence,  known,  and  did  know,  that  the  place  where 
said  deceased  was  so  instructed  and  directed  to  work, 
as  above  alleged,  and  where  said  deceased  so  received 
his  said  mortal  wounds  and  injuries,  as  above  alleged, 
which  resulted  in  the  death  of  said  deceased,  was  an 
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extremely  hazardous,  dangerous,  and  unsafe  place  for 
defendant's  employees,  and  particularly  the  deceased, 
to  work. 

'^That  the  defendant  was  the  owner  and  had  charge 
of  the  said  donkey-engine,  said  cable  wire,  said  guy 
wires,  and  said  old,  doty  and  faulty  tree,  and  the  en- 
tire structure,  apparatus,  and  device  so  used  by  said 
defendant  in  moving,  hauling  and  transporting  its 
said  logs  and  timber  to  its  said  sawmill  and  lumbering 
plant,  and  had  charge  of  and  was  responsible  for  the 
said  work  in  which  deceased  was  engaged  at  the  time 
he  sustained  said  injuries,  so  causing  his  death,  and 
had  charge  of  and  was  responsible  for  the  premises 
and  place  where  said  cable  wire,  said  guy  wires,  and 
said  old,  doty  and  faulty  tree  were  situated,  and  di- 
rected deceased  to  and  was  responsible  for  deceased's 
working  at  said  place,  near  said  cable  wire  and  said 
guy  wires,  and  said  old,  doty  and  faulty  tree. 

* '  That  said  work  in  which  deceased  was  so  engaged 
at  the  time  he  received  said  injuries  was  very  hazard- 
ous and  involved  great  risk  and  danger  to  the  lives  of 
the  employees  of  defendant,  including  the  deceased, 
and  defendant  failed  and  neglected  to  use  such  device, 
care  and  precaution  which  was  practicable  to  use  for 
the  protection  and  safety  of  the  lives  of  its  employees 
and  the  protection  and  safety  of  the  life  of  deceased. 

**That  said  old,  doty  and  faulty  tree,  to  which  said 
cable  and  said  guy  wires  were  so  attached,  could  have 
been  topped  a  few  feet  above  where  said  wires  were 
so  attached,  and  the  premises  near  said  old,  doty  and 
faulty  tree  could  have  been  cleared  away  by  the  defend- 
ant, which  would  have  rendered  the  said  place  where 
deceased  was  so  working  when  he  sustained  said  in- 
juries, much  safer  and  much  less  dangerous  to  the  life 
of  deceased,  and  would  not  have  impaired  or  in  any 
manner  detracted  from  the  efficiency  and  use  of  said 
cable  wires,  and  said  guy  wires,  said  old,  doty  and 
faulty  tree,  and  said  device  and  apparatus  so  used  by 
defendant  in  moving,  hauling  and  transporting  its 
said  logs  and  timber  to  its  said  sawmill  and  lumbering 
plant,  and  defendant's  failure,  neglect  and  omission 


Sept.  1915.]     NiEMi  t;.  Stanley  Smith  Lumber  Co.        233 


to  use  such  care  and  take  such  precautions,  resulted 
in  deceased  sustaining  such  injuries,  which  caused  his 
death,  as  above  alleged/' 

5.  It  will  be  observed  that  the  allegations  above 
quoted  bring  the  cause  of  action  fully  and  completely 
within  the  provisions  of  the  Employers '  Liability  Act, 
both  as  regards  machinery  and  an  inherently  danger- 
ous occupation.  Section  4  of  the  act  referred  to  reads 
as  follows : 

**If  there  shall  be  any  loss  of  life  by  reason  of  the 
neglects  or  failures  or  violations  of  the  provisions  of 
this  act  by  any  owner,  contractor,  or  subcontractor,  or 
any  person  liable  under  the  provisions  of  this  act,  the 
widow  of  the  person  so  killed,  his  lineal  heirs  or 
adopted  children,  or  the  husband,  mother,  or  father, 
as  the  case  may  be,  shall  have  a  right  of  action  without 
any  limit  as  to  the  amount  of  damages  which  may  be 
awarded'':  Laws  1911,  p.  17. 

6.  Plaintiff  contends  that  he  is  entitled  to  bring  this 
action  under  the  provisions  of  Section  380,  L.  0.  L., 
which  reads  as  follows: 

''When  the  death  of  a  person  is  caused  by  the  wrong- 
ful act  or  omission  of  another,  the  personal  representa- 
tives of  the  former  may  maintain  an  action  at  law 
therefor  against  the  latter,  if  the  former  might  have 
maintained  an  action,  had  he  lived,  against  the  latter, 
for  an  injury  done  by  the  same  act  or  omission.  Such 
action  shall  be  commenced  within  two  years  after  the 
death,  and  damages  therein  shall  not  exceed  $7,500, 
and  the  amount  recovered,  if  any,  shall  be  administered 
as  other  personal  property  of  the  deceased  person. ' ' 

This  law  was  enacted  by  the  legislature  in  1862,  and 
is  a  modified  version  of  the  English  statute,  known  as 
Lord  Campbell 's  Act,  adopted  because  of  the  fact  that, 
under  the  common  law,  no  recovery  could  be  had  for 
the  death  of  a  person  by  the  wrongful  act  or  omission 
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of  another.  The  Employers'  Liability  Act  was 
adopted  by  the  people  of  this  state  by  initiative  in 
1910.  It  has  been  held  by  this  court  that  the  provi- 
sions of  the  later  act  do  not  repeal  Section  380,  L.  0.  L. : 
Statts  V.  Twohy  Bros.  Co.,  61  Or.  606  (123  Pac.  909) ; 
McFarland  v.  Oregon  Electric  Ry.  Co.,  70  Or.  28  (138 
Pac.  458).  The  two  acts,  being  directed  to  one  com- 
mon object  (that  is,  to  provide  a  statutory  action  for 
the  death  of  a  person  resulting  from  the  wrongful  act 
or  omission  of  another),  must  be  construed  together, 
and,  as  far  as  possible,  effect  must  be  given  to  the  pro- 
visions of  each.  A  special  provision  for  a  certain  class 
of  cases  will  take  that  class  out  of  the  general  terms 
used  in  either  statute.  Thus  the  Employers '  Liability 
Act  provides  by  whom  an  action  for  the  wrongful  acts 
or  omissions  enumerated  therein  shall  be  instituted, 
and,  as  to  a  death  arising  therefrom,  it  is  exclusive 
of  Section  380,  as  long  as  any  one  of  the  beneficiaries 
named  therein  survive,  since  the  terms  of  that  section 
are  general :  Pittsburgh,  Ft.  Wayne  <&  Chicago  Ry.  Co. 
V.  Vining's  Admr.,  27  Ind.  518  (92  Am.  Dec.  269).  In 
discussing  this  question  in  the  case  of  Statts  v.  Twohy 
Bros.  Co.,  61  Or.  606  (123  Pac  909),  Mr.  Justice  Moore 
says: 

**The  act  first  referred  to  is  limited  in  its  application 
to  certain  enumerated  causes,  and  it  would  appear  that 
an  action  to  recover  damages  for  the  death  of  an  em- 
ployee could  be  maintained  only  by  a  relative  of  the 
deceased.  *  ^ 

It  is  conceded  that  there  can  be  but  one  recovery; 
and  therefore  to  hold  that  the  one  who  first  appeals  to 
the  courts  may  thereby  bar  the  other  would  be  to  open 
the  gates  to  an  indecent  scramble  for  precedence  in 
beginning  an  action  and  would  render  it  possible  for  a 
designing  person  to  have  himself  appointed  adminis- 
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trator  of  the  decedent's  estate  even  before  the  widow 
and  orphaned  children  had  learned  of  the  calamity 
which  had  overtaken  them.  While  there  is  scant  au- 
thority upon  the  question  as  to  whether  or  not  the  ad- 
ministrator can  maintain  the  action  in  the  event  of  a 
failure  of  all  the  beneficiaries  named  in  the  Employers ' 
Liability  Act,  we  conclude  that  the  better  view  is  well 
expressed  in  the  case  of  the  Pittsburgh,  Ft.  Wayne  & 
Chicago  Ry.  Co.  v.  Vining's  Adrnr.,  27  Ind.  518  (92  Am. 
Dec.  269),  in  which  the  court  says: 

''So,  also,  although  by  the  provisions  of  Section  27 
[2  Gav.  &  H.  St.  1862,  p.  56]  the  action  for  the  death 
of  a  child  must  be  brought  by  the  father,  or  in  case  of 
his  death,  or  desertion  of  his  family,  or  imprisonment, 
by  the  mother,  or  by  the  guardian  for  his  ward,  it 
seems  clear  to  us  that,  where  there  was  neither  father, 
mother,  nor  guardian,  the  case,  not  being  specially  pro- 
vided for,  would  then  come  within  the  provisions  of 
Section  784  [page  330],  and  the  administrator  would 
be  the  proper  person  to  sue/' 

7.  There  was  some  discussion  upon  the  argument  as 
to  whether  this  question  should  not  have  been  raised 
by  a  plea  in  abatement,  but  we  think  that  it  goes  to  the 
merits,  and  that  a  complaint,  in  order  to  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  must  not  only 
state  facts  sufficient  to  entitle  someone  to  a  recovery, 
but  must  also  show,  upon  its  face,  facts  which  disclose 
that  the  plaintiff  is  the  one  who  is  entitled  to  recover : 
31  Cyc.  102,  and  cases  there  cited. 

It  follows  from  these  views  that  the  judgment  of  the 
lower  court  must  be  reversed  and  the  action  dismissed, 
without  prejudice  to  the  right  of  the  one  entitled  under 
the  Employers'  Liability  Act  to  bring  an  action  for 
the  death  of  Laine. 

Reversed.    Dismissed  Without  Prejudice. 

Mb.  Justice  IMcBride  did  not  sit. 
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Argaed  June  9,  reyersed  Julj  13,  reliearingf  denied  September  7,  1915. 

HAYNES  V.  OREGON-WASHINGTON  R.  &  N.  CO.* 

(150  Pac.  286.) 

Bailroads— Injuries  to  Trespasser — "Negligencei.'' 

1.  Plaintiff,  a  minor,  was  injured  by  the  fall  of  a  bank  of  earth 
forming  a  cave  near  defendant's  right  of  way  in  a  cut  formed  by 
the  right  of  way.  Plaintiff  had  taken  refuge  in  the  cave  to  escape 
a  shower,  and  after  the  shower  remained  there  with  some  companions 
at  play.  The  wires  of  the  railroad  fence  in  the  vicinity  were  down, 
and  defendant  was  chargeable  with  notice  of  trespass  of  boys  on 
the  track^  and  mighty  by  reasonable  diligence,  have  acquired  knowl- 
edge of  the  cave,  which  was  attractive  to  children.  Held,  that  neg- 
ligence being  an  infraction  of  a  legal  obligation  due  from  one  per* 
son  to  another,  and  defendant  owing  no  duty  to  plaintiff,  who  was 
a  mere  trespasser,  except  not  to  negligently  or  recklessly  injure  him, 
defendant  was  not  liable. 

[As  to  liability  of  land  owner  for  injury  to  trespassing  child 
on  account  of  unguarded  pond,  pool,  well,  etc.,  see  note  in  AaxL  Oas. 
1913A,  1032.] 

From  Multnomah :  Henry  E.  McGinn,  Judge. 
Department  2.    Statement  by  Mb.  Chief  Justice 

MOOBB. 

This  is  an  action  by  James  0.  Haynes,  a  minor,  by 
0.  S.  Haynes,  his  father  and  guardian  ad  litem,  against 
the  Oregon- Washington  Railroad  &  Navigation  Com- 
pany, a  corporation,  to  recover  damages  for  a  per- 
sonal injury.  The  facts  are  that  a  part  of  the  defend- 
ant's railway,  extending  northerly  about  a  half  mile 
from  St.  Johns,  Oregon,  is  cut  through  a  hill,  which 
inclines  westward  toward  the  Willamette  Eiver.  The 
top  of  the  east  slope  of  the  passage,  at  the  place  in 
question,  is  about  37  feet  above  the  track.  From  the 
surface  of  the  bank  at  that  place,  the  excavation  is 


*As  to  the  doctrine  of  "attractive  nuisance,"  see  notes  in  19  L.  R.  A. 
(N.  S.)  1094;  47  L.  B.  A.  (N.  S.)  1101;  50  L.  B.  A.  (N.  a)  1147. 

As  to  duty  of  property  owner  to  trespassing  children,  see  note  in 
32  Ik  B..  A.  (N.  a)  659.  Bepobteb. 
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made  through  clay  about  8  feet,  the  remainder  of  the 
depth  being  through  sand.  Wires  strung  on  wooden 
posts,  set  on  each  slope  25  feet  from  the  middle  of  the 
railway  track  and  parallel  therewith,  form  right  of 
way  fences.  No  public  highway  intersects  or  ap- 
proaches the  track  at  the  place  mentioned.  Prior  to 
November  23,  1913,  a  cave  of  about  a  cubic  yard  had 
been  made  in  the  sand  on  the  east  slope,  immediately 
below  the  line  of  clay.  On  that  day  the  plaintiff,  then 
12  years  old,  and  three  other  boys,  returning  across 
lots  from  the  river,  went  upon  the  railway  track,  and, 
in  order  to  escape  a  shower,  climbed  up  to  and  en- 
tered the  cave.  After  remaining  there  a  few  moments, 
one  of  the  boys  left  to  attack  with  clods  his  companions, 
who  were  playing  the  hole  was  a  gold  mine  and  he  a 
robber,  when  the  bank  fell,  entombing  the  occupants 
of  the  cave  and  injuring  the  plaintiff.  The  complaint 
charges,  in  effect,  that  the  defendant  was  negligent  in 
failing  to  maintain  on  its  right  of  way  fences  to  pro- 
tect children,  and  recklessly  allowed  the  bank  to  be- 
come and  remain  unguarded;  that  in  excavating  the 
earth,  crevices  were  made,  and  the  bank  of  the  cut  was 
and  for  a  long  time  had  been  dangerous ;  that  the  bank 
was  carelessly  allowed  to  be  a  place  attractive  to  chil- 
dren of  tender  years  who,  without  warning,  resorted 
to  it,  of  which  facts  the  defendant  had  knowledge. 
The  answer  denies  the  material  averments  of  the  com- 
plaint, and  for  a  further  defense  alleges  that,  without 
the  defendant's  knowledge  and  in  violation  of  its  rules, 
the  plaintiff  entered  upon  the  railway  track  through 
the  right  of  way  fences,  which  were  in  good  repair, 
and  dug  a  hole  in  the  bank,  thereby  removing  a  part 
of  the  support  of  some  earth,  causing  it  to  fall  upon 
him;  and  that  whatever  injury  he  sustained  resulted 
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from  his  negligence  in  that  particular.  The  reply  put 
in  issue  the  allegations  of  new  matter  in  the  answer, 
and,  a  trial  of  the  cause  having  resulted  in  a  judgment 
for  $500  against  the  defendant,  it  appeals. 

Eeversed  and  Dismissed.    Rehearing  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  W.  A.  Bobbins,  Mr.  Arthur  C.  Spencer,  Mr.  John 
P.  Hannon  and  Mr.  Charles  E.  Cochran,  with  an  oral 
argument  by  Mr.  Bobbins. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  W.  A.  Bv/rke  and  Mr.  J.  C.  Simmons. 

Opinion  by  Mr.  Chief  Justice  Moore. 

It  is  maintained  that  an  error  was  committed  in  re- 
fusing to  direct  a  verdict  for  the  defendant,  as  re- 
quested by  its  counsel,  to  which  action  of  the  court  an 
exception  was  taken.  It  is  argued  that  the  defend- 
ant, a  land  owner,  was  not  liable  to  a  trespasser  for 
an  unintentional  injury,  or  for  any  failure  properly 
to  fence  its  right  of  way,  or  to  guard  the  banks  of  its 
cut,  which  by  lapse  of  time  and  the  effect  of  the  ele- 
ments had  become  steep  or  even  precipitous,  or  in 
permitting  a  hole  to  be  made  in  a  bank  of  earth  to 
which  cave  children  could  resort  to  escape  rain,  or  re- 
main to  play.  It  is  not  averred  in  the  answer  that 
the  fences  referred  to  were  put  up  on  the  boundaries 
of  the  right  of  way.  W.  D.  Scisinger,  a  section  fore- 
man employed  by  the  defendant,  testified  that  the 
fences  were  supposed  to  mark  such  boundary.  St. 
Clair  Thomas,  a  civil  engineer  in  defendant's  service, 
as  its  witness,  in  answer  to  the  question,  ''Does  that 
cave  come  within  the  right  of  way?"  replied,  '*No.'' 
In  referring  to  the  east  bank  of  the  cut,  and  alluding 
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to  a  cross-section  plan  which  he  had  prepared,  this 
"witness  stated  upon  oath :  *  *  Erosion  and  the  elements 
have  caused  it  to  slough  off  here,  to  a  perpendicular 
condition,  as  indicated  by  this  drawing/'  No  deed 
or  other  writing  was  offered  in  evidence  to  establish 
the  width  of  the  right  of  way  at  the  place  where  the 
plaintiff  was  injured,  nor  was  any  testimony  received 
tending  to  show  that  the  cave  was  made  by  the  defend- 
ant, as  alleged  in  the  complaint.  In  the  absence  of 
such  proof,  the  sworn  declaration  of  Mr.  Thomas  must 
be  accepted  as  true,  and  the  facts  established  that  the 
cave  was  not  on  the  defendant's  real  property,  nor 
made  by  it. 

Frank  Haynes,  the  plaintiff's  brother,  who  was  with 
him  when  he  was  hurt,  in  referring  to  the  fences  along 
the  right  of  way  at  that  time,  said  they  were  down. 
Eobert  Eoskowsky,  who  assisted  in  rescuing  the  plain- 
tiff after  the  landslide,  referring  to  the  fences  near 
the  railway  track,  testified  that  ''the  wires  were  down." 

It  also  appears  from  the  testimony  of  plaintiff's 
witnesses  that  boys,  during  school  vacation  and  holi- 
days, customarily  passed  along  and  played  on  the  rail- 
way track  at  the  place  where  the  slide  occurred,  and 
that  the  defendant's  employees  in  charge  of  this  part 
of  its  roadbed  frequently  saw  such  youths  on  these 
premises.  This  testimony  is  corroborated  by  the  de- 
fendant's servants,  who  stated  upon  oath  that  though 
boys  had  been  ordered  to  depart  from  the  track,  they 
refused  to  comply  with  the  command.  The  defendant 
was  therefore  chargeable  with  notice  of  the  trespass 
of  the  boys  upon  its  railway  track,  and  by  the  exer- 
cise of  reasonable  diligence,  knowledge  of  the  existence 
of  the  case  might  have  been  acquired.  The  cut  was 
made  through  the  hill  by  the  defendant  in  grading  its 
roadbed.    If  in  performing  that  work  the  incline  ex- 
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tended  beyond  the  line  of  the  right  of  way,  and  there 
was  a  failure  to  give  the  bank  sufficient  slope,  in  con- 
sequence of  which  a  slide  of  earth  occurred  that 
might  reasonably  have  been  guarded  against,  liability 
would  attach  in  favor  of  passengers  and  employees, 
or  those  persons  to  whom  a  duty  was  owing  to  protect 
them  from  injury :  Scott  v.  Astoria  R.  R.  Co.,  43  Or.  26, 
(72  Pac.  594,  99  Am.  St.  Eep.  710,  62  L.  K.  A.  543). 

That  the  cave  was  alluring  to  boys  must  be  conceded 
by  every  person  whose  curiousity  has  ever  been  ex- 
cited by  a  novelty.  It  is  not  strange,  then,  that  the 
plaintiff  and  his  companions  were  attracted  by  the  in- 
viting shelter  from  the  rain  which  the  cave  afforded, 
and,  having  gained  the  retreat  by  climbing  the  bank, 
of  the  cut,  it  was  not  unusual  that  they  should  remain 
in  the  cave  to  play  after  the  storm  had  abated.  The 
writer  believes  that  as  the  hole  in  the  bank  was  not 
made  or  maintained  for  use  in  any  maimer  by  the  de- 
fendant, and  as  it  was  obliged  to  guard  the  banks  of 
the  cut  so  as  to  protect  its  passengers  and  employees 
from  danger  of  slides  of  earth,  the  plaintiff,  though 
a  trespasser,  having  been  tacitly  invited  to  the  hole 
by  its  allurement,  was  also  entitled  to  recover  dam- 
ages for  the  injury  suffered  by  reason  of  the  negligence 
of  the  defendant  in  allowing  the  cave  to  remain  as  an 
attraction  to  an  inquisitive  boy.  A  majority  of  the 
court,  however,  in  the  case  of  Riggle  v.  Lens,  71  Or. 
125  (142  Pac.  346,  L.  E.  A.  1915A,  150),  reached  a  dif- 
ferent conclusion,  and  the  rule  there  recognized  is 
controlling  herein.  In  that  case  it  was  held  that  the 
owner  of  a  millrace  that  was  not  protected  by  fence 
or  guard  was  not  liable  for  the  death  of  a  child  who, 
trespassing  upon  premises  and  playing  upon  the  banks 
of  the  artificial  watercourse,  fell  in  and  was  drowned, 
though  the  millrace  was  occasionally  resorted  to  by 
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children  for  amusement  The  decision  rendered  in 
that  case  is  contrary  to  what  is  known  as  *  *  The  Turn- 
table Cases.  ^*  The  first  of  that  class  in  the  Supreme 
Court  of  the  United  States  is  the  case  of  Railroad  Co. 
V.  Stout,  17  Wall.  657  (21  L.  Ed.  745),  decided  in 
the  year  1873,  where  it  was  held  that  a  child  six  years 
old  was  entitled  to  recover  the  damages  suffered  by 
the  hurt.  In  deciding  that  case  Mr.  Justice  Hunt, 
after  adverting  to  the  rule  adopted  in  Lynch  v.  Nurdih, 
I  Adol.  &  E.  (N.  S.)  29,  the  first  case  holding  that  a 
child  who  was  a  trespasser  could  recover  for  an  injury 
caused  by  the  negligence  of  another,  and  to  similar  de- 
cisions in  this  country,  observes : 

**  There  are  no  doubt  cases  in  which  the  contrary 
rule  is  laid  down.  But  we  conceive  the  rule  to  be  this : 
That  while  a  railway  company  is  not  bound  to  the  same 
degree  of  care  in  regard  to  mere  strangers  who  are 
unlawfully  upon  its  premises  that  it  owes  to  passen- 
gers conveyed  by  it,  it  is  not  exempt  from  responsibility 
to  such  strangers  for  injuries  arising  from  its  negli- 
gence or  from  its  tortious  acts.^' 

In  assigning  a  reason  for  the  rule  thus  declared,  Mr. 
Justice  Bartholomew  in  O'Leary  v.  Brooks  Elevator 
Co.,  7  N.  D.  554  (75  N.  W.  919,  41  L.  K.  A.  677,  680), 
referring  to  some  of  the  cases  announcing  the  legal 
principle,  remarks: 

*'They  have  for  their  foundation  the  assumption 
that  a  defendant  land  owner  must  know  that  children 
will  follow  their  childish  instincts  and  inclinations, 
and  that  they  are  without  capacity  to  clearly  discrimi- 
nate between  things  that  are  dangerous  and  things 
that  are  not  dangerous ;  and,  therefore,  if  he  leave  upon 
his  premises  a  dangerous  piece  of  machinery  un- 
guarded and  fully  exposed,  and  in  a  position  where  it 
will  probably  be  seen  by  children,  and  of  a  character 
that  would  naturally  attract  and  entice  children,  he 
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must  anticipate  that  children  will  go  around  and  upon 
it;  and  he  is  therefore  bound  to  use  ordinary  care  to 
protect  these  unconscious  trespassers  from  being  un- 
necessarily injured  by  such  dangerous  machinery/' 

That  this  legal  principle  has  been  recognized  by 
many  able  courts  will  be  seen  from  an  examination  of 
the  notes  collating  the  cases  referred  to  in  the  follow- 
ing text-books:  29  Am.  &  Eng.  Ency.  Law  (2  ed.),  32; 
29  Cyc.  463.  An  author  in  commenting  upon  the  max- 
im, ^^Sic  utere  tuo  ut  alienum  non  laedas/'  gives  utter- 
ance as  follows : 

**It  is  said  that  one  owes  no  duty  to  an  intruder  or 
trespasser  except  not  intentionally  to  harm  him.  Is 
this  true  as  to  a  young  child  known  to  be  in  danger  of 
being  injured!  Is  there  not  an  active  duty  owing  to 
protect  the  helpless  child  from  known  danger  on  one  % 
own  land!  *  *  As  to  the  mature  trespasser  no  duty 
of  care  is  owing.  The  land  owner,  however,  must  not 
become  an  active  aggressor,  by  exposing  dangerous 
machinery  unfastened  where  it  will  probably  attract 
children,  but  as  to  the  child,  known  to  be  exposed  to 
danger  by  one's  own  act,  the  law  of  humanity,  and 
therefore  the  common  law,  demands  care.  The  real 
question  is  not  whether  a  duty  is  owing  to  a  child  which 
under  the  same  circumstances  would  not  be  owing  to 
a  grown  person,  but,  putting  the  case  personally, 
whether,  knowing  that  an  act  of  yours  is  liable  to  in- 
duce anyone  to  expose  himself  to  danger,  it  is  not  your 
duty  to  anticipate  such  action  on  his  part  and  use  care 
to  avoid  injuring  him.  If  an  act  you  are  contemplat- 
ing, right  in  itself,  will  likely  cause  some  one  to  ex- 
pose himself  to  danger  which  he  does  not  anticipate, 
it  is  your  duty  to  take  care  that  such  exposure  does  not 
prove  injurious  to  him.  In  determining  the  question 
whether  the  act  will  induce  such  exposure,  it  is  your 
duty  to  consider  the  motives  and  impulses  that  induce 
action  by  others  who  are  likely  to  be  influenced  by 
your  act.  If  men  may  be  misled  in  their  judgment  by 
your  act,  you  must  take  measures  to  warn  them  or  to 
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avoid  injuring  them  by  proper  care.  If  children  from 
their  known  childish  instincts  and  curiosity  may  be 
led  into  danger,  such  care  is  due  them  also '  * :  Eay,  Neg- 
ligence of  Imposed  Duties,  Personal,  p.  32. 

These  extensive  quotations  have  been  made  to  illus- 
trate the  writer  *s  view  of  the  rule  which  should  de- 
termine the  question  involved.  A  majority  of  the 
court,  as  then  composed,  having  reached  a  different 
conclusion  in  the  case  of  Riggle  v.  Lens,  71  Or.  125, 
(142  Pac.  346,  L.  E.  A.  1915A,  150),  an  attempt  will  be 
made  to  express  the  opinion  thus  entertained.  In  re- 
ferring to  the  ruling  in  Railroad  Co.  v.  Stout,  17  Wall. 
657  (21  L.  Ed.  745),  a  text- writer  remarks: 

''This  decision  has  been  followed  in  many  other 
cases,  in  some  of  which  the  doctrine  therein  announced 
was  stretched  to  its  utmost  limits  in  its  application  to 
the  facts.  But  some  of  the  ablest  courts  of  the  land,  in 
recent  decisions,  have  refused  to  follow  it,  and  in  this 
we  believe  they  are  justified  by  reason,  if  not  by  the 
weight  of  authority*':  Elliott,  Eailroads  (2  ed.), 
§  1259. 

This  expression  of  that  distinguished  jurist  and  au- 
thor is  not  in  conflict  with  the  decision  rendered  by 
this  court  in  Macdonald  v.  O'Reilly,  45  Or.  589  (78  Pac. 
753),  where,  a  little  child  having  been  killed  while  play- 
ing on  poles  piled  in  the  street,  the  defendant  was  held 
liable  for  the  injury  thus  caused  by  his  negligence. 
The  timbers  having  been  piled  in  a  public  street,  the 
child  was  not  a  trespasser  in  going  to  and  playing  on 
the  nuisance  so  created.  In  Hill  v.  Tualatin  Academy, 
61  Or.  190  (121  Pac.  901),  a  little  boy  was  injured  by 
the  discharge  of  a  gopher  gun,  set  in  a  hole  on  real 
property  of  the  defendant,  and  it  was  held  the  academy 
was  liable  for  the  injury  sustained.  In  that  case,  how- 
ever, the  child  and  his  mother  were  not  trespassers 
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upon  the  premises,  but  licensees  at  the  time  he  was 
hurt.  In  speaking  of  liability  for  injury  to  trespass- 
ing young  children,  a  text-writer  says : 

*  *  In  actions  of  injuries  to  children,  as  in  other  cases, 
there  can  be  no  recovery  unless  the  defendant  has  been 
guilty  of  a  breach  of  duty'^  Elliott,  Eailroads  (2  ed.), 
§  1259. 

Negligence  is  an  infraction  of  a  legal  obligation  due 
from  one  person  to  another,  and  where  there  is  no  duty 
there  can  be  no  negligence:  Hallihan  v.  Hannibal  <& 
St.  J.  R.  Co.,  71  Mo.  113,  116;  Barney  v.  Hannibal  <& 
St.  J.  R.  Co.,  126  Mo.  372, 392  (28  S.  W.  1069,  26  L.  E.  A. 
847).  The  plaintiff  herein  was  a  trespasser  upon 
premises  the  care  of  which  devolved  upon  the  defend- 
ant, and  it  owed  to  him  no  duty  except  that  of  not 
inflicting  any  wanton  or  reckless  injury. 

It  will  be  remembered  that  the  wire  fences,  put  up 
to  mark  the  boundaries  of  the  right  of  way,  were 
down  at  the  places  where  the  plaintiff  and  his  com- 
panions entered  upon  the  railway  track  and  left  it 
to  reach  the  cave.  Fences  are  erected  and  maintained 
in  such  places  to  keep  domestic  animals  off  the  roiad- 
bed,  thereby  avoiding  the  possibility  of  a  collision  with 
them,  and  thus  passengers  and  employees  may  escape 
liability  to  injury  from  a  probably  resulting  wreck. 
No  obligation  is  imposed  upon  a  railway  company  to 
fence  its  track  against  a  boy  who  is  12  years  old,  so 
that  as  to  him  the  failure  of  the  defendant  to  keep 
the  wire  fences  in  proper  repair  cannot  be  assigned 
as  a  ground  of  negligence. 

To  the  plaintiff  and  his  associates  the  cave  was 
probably  alluring.  Any  boy  of  average  intelligence 
and  of  plaintiff's  age  when  he  was  hurt,  whose  spirit 
of  adventure  is  not  awakened,  and  whose  desire  to 
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overcome  obstacles  is  not  aroused  by  observing  novel 
objects  in  reasonably  accessible  places,  is  scarcely 
normal.  His  disposition  to  investigate  unfamiliar 
things  is  gratified  by  their  examination.  All  such 
objects  are  to  his  immature  mind  new  worlds  to  be 
discovered  and  explored.  This  natural  tendency,  how- 
ever, does  not  impose  upon  the  owner  of  real  property 
which  is  not  intersected  by,  bordered  upon,  or  located 
near  a  highway  the  duty  to  mark  as  '*  dangerous ' '  a 
cave  which  is  or  might  become  hazardous. 

The  maxim,  ^^Sic  utere  tuo  ut  alienum  non  laedas/^ 
is  a  concise  statement  of  a  legal  principle  which  is 
justly  applicable  to  a  land  owner  when  a  deleterious 
use  of  his  premises  injuriously  affects  persons  or  prop- 
erty beyond  his  borders.  He  may  operate  thereon  a 
boiler-shop,  an  abattoir,  a  soap  or  a  glue  factory,  a 
smelter,  or  any  other  noisy  or  noxious  business,  and 
if  the  turbulence  or  the  unhealthy  odors  or  the  poison- 
ous gases  do  not  extend  beyond  the  boundaries  of  his 
premises,  no  person  has  sustained  any  actionable  in- 
jury in  consequence  therteof.  So  long  as  he  prevents 
the  escape  of  these  objectionable  things  and  destruc- 
tive elements  from  within  his  own  confines  he  is  under 
no  obligation  to  trespassers  to  give  warning  of  such 
dangers  or  nuisances;  and  he  may  make  of  his  land 
any  use  that  in  his  judgment  best  conduces  to  his  ideas 
of  pleasure  or  expectation  of  profit. 

The  writer  has  tried  carefully  to  express  the  views 
of  his  Associates  as  evidenced  by  the  opinion  in  Big- 
gie V.  Lens,  71  Or.  125  (142  Pac.  346,  L.  E.  A.  1915A, 
150),  and  while  he  does  not  concur  in  the  conclusion 
here  reached,  the  declaration  must  be  made  that  an 
error  was  committed  in  refusing  to  direct  a  verdict  for 
the  defendant. 
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It  follows  that  the  judgment  is  reversed  and  the  ac- 
tion dismissed.  Bevebsed.    Beheabino  Denied. 

Mb.  Justice  Bean  and  Mb.  Justice  Eakin  concur. 

Mb.  Justice  Habbis  delivered  the  following  dissent- 
ing opinion. 

This  court  held  in  Hoover  v.  King,  43  Or.  281  (72 
Pac.  880,  99  Am.  St.  Bep.  754,  65  L.  B.  A.  790),  that  : 

*'A  judgment  dismissing  a  complaint  in  an  action  at 
law  is  a  proceeding  unknown  to  the  statute,"  and,  **  An 
action  at  law,  however,  is  disposed  of  either  by  a  judg- 
ment in  favor  of  the  plaintiff  or  defendant,  or  one  of 
nonsuit. '  * 

The  doctrine  was  reaffirmed  in  Mulkey  v.  Bay,  49 
Or.  312  (89  Pac.  957).  Applying  the  rule  established 
by  precedent,  the  instant  case  should  terminate  in  a 
judgment  for  defendant  and  not  in  a  dismissal. 


Argued  July  6,  reversed  July  20,  rehearing  denied  September  7,  1915. 

HOLMBEBG  v.  JACOBS. 

(150  Pac.  284.) 

Master  and  Servant — ^Injiiry  to  Servant — ^AUegatlon  If  Negligence—' 
Proof. 

1.  Where  the  complaint,  in  an  action  for  injuries  to  a  cook  from 
the  explosion  of  a  gas  stove,  alleged  that  the  explosion  was  due  to  de- 
fects in  the  stove,  evidence  that  the  burners  had  been  lighted  at  least 
20  minutes  before  the  explosion  did  not  authorize  a  recovery  by  plain- 
tiff; it  being  incumbent  on  plaintiff,  not  only  to  establish  the  hap- 
pening of  the  accident,  but  also  that  it  happened  on  account  of  the 
negligence  alleged  in  the  complaint. 

Evidence — Judicial  Notice — Gaa— Explosion. 

2.  In  an  employee's  action  for  injuries  from  the  explosion  of  a  gas 
stove,  the  court  will  take  judicial  notice  that  gas  used  for  fuel  is 
80  inflammable  that  the  moment  a  flame  is  applied  it  will  immediately 
ignite  with  an  explosion,  if  present  in  any  considerable  volume. 

[As  to  judicial  notice^  see  note  in  89  Am.  Dec.  663.] 
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Evidence — Opinion  Evidence — ^HyiK)tlietlcal  Question — ^Basls. 

3.  The  answer  elicited  in  response  to  a  hypothetical  question  pro- 
pounded to  a  witness  on  cross-examination  was  not  available  as  evi- 
dence, where  it  was  not  based  on  evidence  corresponding  with  the 
liypothesis  advanced. 

[As  to  h^rpothetical  questions  which  may  be  put  to  expert,  see 
note  in  63  Am.  Bap.  307.] 

Trial— Nonsuit — ^Evidence. 

4.  Where  the  testimony  for  plaintiff,  in  a  personal  injury  case, 
leaves  the  cause  of  the  accident  to  mere  speculation,  a  nonsuit  should 
be  entered. 

From  Multnomah :  Thomas  J.  Cleeton,  Judge. 

Department  1.    Statement  by  Mr.  Justice  Burnett. 

This  is  an  action  by  Eva  Holmberg  against  Fred  A. 
Jacobs. 

The  plaintiff  was  in  the  service  of  the  defendant 
as  a  cook  from  July  11  to  13,  1913.  She  says  he  fur^ 
nished  a  gas  stove  to  be  used  in  her  employment.  She 
then  alleges : 

*'That  this  defendant  carelessly  and  negligently  al- 
lowed the  said  stove  to  become  in  a  defective,  dilapi- 
dated and  dangerous  condition,  and  the  burners,  flues 
and  gas-pipes  in  the  said  stove  to  become  so  burned, 
rusted  and  corroded  that  gas  would  escape  and  accumu- 
late in  the  said  stove,  making  the  same  dangerous  and 
unsafe  when  any  person  should  attempt  to  light  and 
operate  the  said  stove;  that  the  said  stove  was  in  a 
dangerous  and  unsafe  condition  as  aforesaid  on  the 
13th  day  of  July,  1913,  and  this  defendant  knew,  or 
by  the  exercise  of  reasonable  care  and  prudence  could 
have  known,  that  the  said  stove  was  in  a  dangerous  and 
unsafe  condition;  that  this  plaintiff  did  not  know  of 
the  said  danger  on  the  13th  day  of  July,  1913 ;  that,  in 
pursuance  of  the  duties  of  her  employment  as  cook  for 
this  defendant,  this  plaintiff,  on  the  13th  day  of  July, 
1913,  had  lighted  and  was  attempting  to  operate  the 
said  gas  stove  and  to  use  the  same  for  the  purpose  of 
cooking,  but  owing  to  the  defective  condition  of  the 
said  stove,  and  an  accumulation  of  gas  resulting  there- 


248  HOLMBERQ  V.  JACOBS,  [77  Or. 


from,  an  explosion  of  gas  ensued,  causing  great  injury 
to  plaintiff.  * ' 

These  quoted  averments  are  traversed  by  the  an- 
swer. The  remainder  of  the  complaint  relates  to  the 
nature  of  her  injuries  and  consequent  damages.  The 
court  denied  a  motion  for  a  nonsuit  made  by  the  de- 
fendant at  the  close  of  plaintiff 's  case,  and  the  trial 
resulted  in  a  verdict  and  judgment  against  him,  from 
which  he  appeals.    Eeversed.    Rbheabinq  Denied. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  B.  Shively,  Jr. 

For  respondent  there  was  a  brief  over  the  names 
of  Messrs.  Benson  <&  Benson  and  Mr,  Hamilton  John- 
stone, with  an  oral  argument  by  Mr.  B.  M.  Benson. 

Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

The  sole  question  presented  for  our  consideration 
is  whether  the  court  erred  in  refusing  the  motion  for 
a  nonsuit.  The  only  evidence  about  how  the  accident 
happened  is  that  of  the  plaintiff  herself.  She  testifies 
that  she  began  her  work  for  the  defendant  on  July 
11th.    She  says: 

*'I  got  there  in  the  morning  and  prepared  one  meal, 
luncheon,  discovered  the  stove,  what  is  in  a  bad  condi- 
tion, didn't  do  the  work,  didn't  cook  or  bake.  After  the 
meal  was  over,  goes  to  Mrs.  Jacobs,  tells  her,  *  There  is 
something  the  matter  with  the  stove;  it  do  not  work 
satisfactory ' ;  and  she  says  to  me,  *  I  have  sent  for  the 
man  already  to  come  and  attend  to  it. '  The  man  came 
later.'' 

She  states  he  came  and  examined  the  stove  that  day ; 
returned  the  third  day  and  put  in  new  burners.   Speak- 
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ing  of  the  condition  of  the  stove  before  the  repairs 
were  made,  she  said,  in  substance,  that  the  pipes  and 
burners  of  the  stove  were  rusty,  dirty  and  corroded ; 
that  the  burners  appeared  to  be  clogged,  as  well  as 
rusty  and  corroded.  She  says  the  repair  man  put  in 
the  new  burners  about  3  o'clock  in  the  afternoon,  but 
she  gives  no  account  whatever  of  their  condition, 
whether  good  or  bad.  She  did  not  use  the  stove  after 
that  until  about  6  o'clock  in  the  evening  of  the  same 
day.    Concerning  the  accident,  she  states : 

*'The  dinner  was  prepared.  I  was  going  to  bake  the 
rolls.  I  went  to  make  dessert  at  half-past  6,  lit  the 
oven  for  to  get  my  oven  hot. 

*'Q.  At  what  time! 

*'A.  At  6  o'clock;  let  it  bum  there  for  10  minutes 
or  20  minutes,  opened  the  oven  door  to  see  if  the  oven 
was  warm  enough  to  receive  my  biscuits.  It  wasn't. 
I  closed  the  door,  let  it  stay  there  for  some  minutes 
longer,  opened  the  door  again,  and  still  it  was  not 

*^Q.'  That  is  twice. 

**A.  And  then  in  a  few  minutes  I  put  my  biscuits  in. 
They  were  there  for  7  minutes.  I  opened  the  oven  door, 
and  a  terrible  explosion  and  the  flames  leaped  around 
me." 

She  stated  there  were  two  burners  under  the  oven, 
and,  in  several  places  in  her  testimony,  insisted  that 
they  were  both  lighted.  On  cross-examination  she 
was  asked: 

*  *  How  many  years  *  experience  have  you  had  with  a 
gas  stove! 

**  A.  For  the  last  20  vears. 

**Q.  You  say  this  stove  was  in  a  very  bad  condition 
when  you  looked  at  it ;  you  say  it  was  rusty  ! 

**A.  I  was  there  for  one  meal  when  I  reported  the 
ill  condition  of  the  stove. 

'*Q.  To  whom  did  you  report  the  ill  condition  T 

*'A.  To  Mrs.  Jacobs. 
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* 'Q.  And  what  did  you  tell  her! 
*'A.  This  stove  will  not  stew  or  bake  satisfactory 
and  something  had  to  be  done  to  it. 

**Q.  Did  you  tell  her  anything  else  at  that  timet 
*'A.  No.** 

In  another  part  of  her  cross-examination  she  was 
asked : 

*' Just  tell  the  jury  how  you  lit  the  oven  (these  burn- 
ers) at  the  time  this  accident  happened. 

*'A.  The  oven  was  lit  and  had  been  burning  for  20 
minutes  before  the  accident  happened. 

'*Q.  It  was  burning! 

**A.  For  20  minutes  before  the  accident 

*'Q.  Are  you  sure  it  was  20  minutes! 

*'A.  Yes,  because  I  watched  the  clock.** 

In  answer  to  a  question  by  a  juror,  she  said : 

*'Wait  a  minute.  It  burned  for  10  minutes,  and  I 
opened  the  oven  door  to  find  out  if  my  oven  was  warm 
enough  to  put  in  my  rolls,  and  it  was  not  warm  enough 
to  put  in  my  rolls,  so  I  closed  the  oven  door  and  waited 
for  the  heat  to  increase,  and  I  opened  the  oven  door, 
and  still  it  wasn't  quite  warm  enough,  and  I  closed  it 
again,  and  I  opened  it  again  and  put  in  my  rolls,  and 
the  rolls  were  in  for  7  minutes,  and  then  I  opened  the 
door,  and  that  is  when  the  explosion  happened  so  I  got 
this  terrible  bum.  *  * 

The  negligence  charged  upon  the  defendant  is : 

*'That  this  defendant  carelessly  and  negligently  al- 
lowed the  said  stove  to  become  in  a  defective,  dilapi- 
dated and  dangerous  condition,  and  the  burners,  flues 
and  gas-pipes  in  the  said  stove  to  become  so  burned, 
rusted  and  corroded  that  gas  would  escape  and  accumu- 
late in  the  said  stove,  making  the  same  dangerous  and 
unsafe  when  any  person  should  attempt  to  light  and 
operate  the  said  stove.  *  * 

A  fair  construction  of  this  allegation  is  that  the 
stove  was  in  such  a  dilapidated  condition  that,  al- 
though the  flames  used  in  cooking  were  extinguished, 
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the  gas  continued  to  escape  into  the  oven,  so  that,  on 
lighting  it  again,  the  accumulated  volume  of  gas 
would  be  immediately  exploded.  In  other  words,  the 
substance  of  the  charge  of  negligence  is  that  the  stove 
was  in  such  a  state  that  the  mere  attempt  to  light  it 
would  at  once  set  off  an  explosion  and  not  that  the 
blast  would  occur  after  the  gas  had  been  burning  for 
some  time.  On  the  hypothesis  that  the  stove  leaked, 
the  testimony  given  by  the  plaintiff  shows  the  gas 
must  have  been  gathering  in  the  oven  for  3  hours,  or 
from  the  time  the  new  burners  were  installed  at  3 
o'clock  until  she  lighted  the  oven  at  6  o'clock;  and 
further,  if  her  testimony  is  true,  the  explosion  would 
have  occurred  the  instant  the  match  was  applied;  but, 
as  a  matter  of  fact,  as  she  states,  both  burners  had 
been  lighted  at  least  20  minutes  before  the  blast  went 
off.  There  is  no  evidence  to  show  any  smell  of  escap- 
ing gas  prior  to  ligMing  the  oven.  Neither  is  there 
anything  to  disclose  that  there  was  any  way  for  it 
to  escape  into  the  oven,  except  through  the  pilot  light 
and  the  two  burners  which  had  been  put  in  only  3 
hours  before.  There  is  nothing  showing  that  there 
were  any  pipes  in  the  oven,  and  the  record  is  utterly 
silent  as  to  whether  there  was  any  defect  in  the  new 
burners  in  use  when  the  accident  is  said  to  have  oc- 
curred. 

2.  The  averment  of  negligence  must  be  proven  as 
laid,  according  to  the  familiar  rule  that  the  testimony 
must  correspond  with  the  allegations  of  the  complaint : 
Knahtla  v.  Oregon  Short  Line  Ry.  Co.,  21  Or.  136  (27 
Pac.  91).  The  charge  of  negligence  and  the  narra- 
tion of  the  mishap  do  not  correspond  with  each  other. 
The  mere  occurrence  of  the  injury  furnishes  no  cause 
of  action.  Under  the  rule  of  the  evidence  correspond- 
ing   with   the    allegations,  it  is  incumbent  upon  the 
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plaintiff,  not  only  to  establish  the  happening  of  the 
accident  as  stated,  but  also  that  it  happened  on  account 
of  the  negligence  alleged  in  the  complaint.  Although 
she  testified  that  the  pipes  were  rusty  and  corroded, 
the  plaintiff  did  not  show  in  any  way  that  rust  or  cor- 
rosion was  inflammable  or  that  they  would  cause  a 
sudden  detonation  of  the  fuel  vapor.  It  cannot  be 
fairly  said  that  gas  was  continually  escaping  into  the 
oven  for  3  hours,  and  that,  upon  being  lighted,  the  ex- 
plosion did  not  occur  until  20  minutes  afterward,  for 
it  is  a  scientific  fact  of  which  the  court  will  take  notice 
that  gas  ordinarily  used  for  fuel  is  so  inflammable 
that  the  moment  a  flame  is  applied  it  will  immediately 
ignite  with  an  instant  explosion,  if  it  is  present  in 
any  considerable  volume.  According  to  the  plaintiff's 
testimony,  she  opened  the  oven  3  different  times  after 
it  was  lighted  and  before  the  accident  happened.  It 
cannot  be  rationally  deduced  that,  under  the  circum- 
stances, the  disruption  arose  from  any  previously 
accimaulated  gas.  The  only  way  it  could  get  into  the 
oven,  so  far  as  it  appears  from  the  testimony,  was 
through  the  two  new  burners  recently  installed  and 
the  pilot  light  by  which  they  were  ignited.  She  insists, 
however,  that  both  these  burners  were  lighted;  and, 
this  being  true,  they  necessarily  must  have  consumed 
the  gas  passing  through  them. 

The  plaintiff  counts  somewhat  upon  the  cross-exam- 
ination of  experts  offered  by  the  defendant.  One  hy- 
pothetical question  was  this : 

'*Mr.  Patterson,  if,  as  a  matter  of  fact,  from  leaks 
either  from  the  burners  or  from  other  pipes,  or  the 
stopping  of  the  vent-pipe  failing  to  carry  away  leaking 
gas,  gas  had  escaped  into  the  oven,  the  oven  door  being 
closed,  is  it  possible  that  in  the  course  of  time,  with 
the  gas  leaking  into  the  oven,  and  the  burners  under- 
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neath  bnming  at  full  flow  for  several  minutes,  that 
constantly  increasing  heat  added  to  the  constantly  ac- 
cumulated gas  might  cause  an  explosion,  just  the  same 
as  if  flame  were  brought  to  the  gas !  Is  that  impossible 
under  those  conditions  T 
''A.  No,  sir.'* 

This  interrogatory  is  not  applicable  to  the  case,  for 
the  reason  that  there  was  no  evidence  of  any  stopping 
of  the  vent-pipe  nor  of  any  leak  from  any  pipe  or  any 
way  in  which  the  gas  could  get  into  the  oven,  except 
through  the  lighted  burners.  To  be  available,  a  hypo- 
thetical question  must  be  based  upon  some  other 
evidence  in  the  case  corresponding  with  the  hypothesis 
advanced.  In  short,  having  alleged  the  negligence  to 
consist  in  allowing  the  stove  to  become  so  out  of  re- 
pair that  it  would  leak  gas  to  such  an  extent  as  to 
make  it  dangerous  to  attempt  to  light  it,  the  plaintiff 
must  establish  that  averment  as  stated,  and  the  re- 
quirement is  not  met  by  proving  that,  after  the  stove 
had  been  lighted  for  more  than  20  minutes,  an  explo- 
sion occurred. 

4.  Such  a  state  of  the  testimony  leaves  the  jury 
merely  to  speculate  upon  the  actual  cause  of  the  acci- 
dent, and  the  authorities  are  unanimous  to  the  effect 
that  a  recovery  cannot  be  made  to  depend  upon  pure 
speculation.  The  plaintiff,  having  assumed  the  bur- 
den of  proof,  must  make  her  case  as  laid  in  her  com- 
plaint. There  is  a  gap  both  in  her  pleadings  and 
her  testimony  between  the  alleged  negligence  and  the 
injury  of  which  she  complains. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded,  with  directions  to  enter  a  judg- 
ment of  nonsuit.       Reversed.     Rehearing  Denied. 

Mb.  Chief  Justice  Moore,  Mr.  Justice  Benson  and 
Mb.  Justicb  Habbis  concur. 
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Argned  July  9,  modified  July  20,  rehearing  denied  September  7,  1915. 

DWIGHT  V.  GIEBISCH.* 

(150  Pac.  749.) 

Frauds,   Statute  of— Parol   Contracts  for  Sale  of  Interest  In  Beal 
Estate— Validity. 

1.  Where  plaintiff,  owning  land,  encouraged  defendant  to  enter 
thereon  and  expend  large  sums  of  money  in  opening  a  quarry  on  the 
faith  of  an  oral  agreement  by  plaintiff  to  let  defendant  have  the  rock 
for  a  specified  sum,  defendant  performed  his  part  of  the  agreement, 
and  he  could  not  be  dispossessed  by  plaintiff  on  the  theory  that  the 
agreement  was  not  reduced  to  writing  as  required  by  the  statute  of 
frauds,  and  defendant  could  enjoin  plaintiff  from  interfering  with  the 
possession  so  long  as  he  continued  to  carry  out  the  contract  and  pay 
the  specified  price  for  the  rock. 

[As  to  what  amounts  to  contracts  for  the  sale  of  land,  within  the 
meaning  of  the  statute  of  frauds,  see  note  in  102  Am.  St.  Bep.  230.] 

Tenancy  in  Common — Contracts  With  Tliird  Persons — ^Bights  of  Co- 
tenants. 

2.  Evidence  held  to  sustain  a  finding  that  a  tenant  in  common 
knew  that  his  cotenant  orally  agreed  with  a  third  person  for  the  ac- 
quisition by  him  of  the  rock  on  the  land,  and  where  the  third  person 
on  the  faith  of  the  agreement  expended  large  sums  in  opening  a 
quarry  without  knowledge  of  the  interest  of  the  tenant  in  common, 
the  latter  could  not  obtain  relief  in  equity  against  the  third  person, 
but  his  remedy,  if  any,  was  against  his  cotenant  for  his  share  of  the 
royalties  obtained  from  the  sale. 

From  Tillamook :  Webster  Holmes,  Judge. 

Department  1.     Statement  by  Mb.  Justice  McBride. 

This  is  a  suit  brought  in  the  first  instance  by  W.  G. 
Dwight  against  Giebisch  &  Joplin  and  G.  W.  Kiger  to 
enjoin  them  from  taking  stone  from  a  quarry  in  Tilla- 
mook County,  and  to  compel  an  accounting  for  stone 
already  taken  and  timber  destroyed  on  the  premises 
in  controversy.  The  plaintiff  alleged,  in  substance, 
that  he  was  the  owner  of  a  one-half  interest  in  the 
northeast  quarter  of  the  southwest  quarter,  and  the 


•Taking  possession  of  real  property  as  part  performance  to  satisfy 
statute  of  frauds  is  discussed  in  note  in  3  L.  B.  A.  790. 

Bepobtbk. 
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west  half  of  the  sonthwest  quarter,  of  section  14,  and 
the  southeast  quarter  of  the  southeast  quarter  of  sec- 
tion 15,  township  1  north,  range  10  west,  with  an  ex- 
ception not  necessary  to  notice  here;  that  said  prem- 
ises contain  a  large  amount  of  valuable  timber  and 
stone ;  that  defendants,  without  permission  or  author- 
ity from  plaintiff,  or  any  other  person,  have  gone  upon 
the  land  and  destroyed  and  taken  away  large  quan- 
tities of  timber  and  stone,  diverted  the  waters  of  a 
natural  spring  on  said  premises,  and  are  destroying 
the  beauty,  usefulness  and  value  of  the  premises ;  that 
the  timber  so  taken  amounts  to  more  than  100,000  feet ; 
and  that  more  than  30,000  yards  of  soil  and  2,500 
tons  of  rock  and  stone  have  been  removed;  that  by 
reason  of  the  wrongful  acts  of  defendants,  plaintiff 
has  been  damaged  in  the  sima  of  more  than  $7,500; 
that  defendants  threaten  to  continue  said  trespass, 
and  are  actually  engaged  in  so  doing,  to  the  injury 
of  plaintiff ;  that  the  defendants  have  been  repeatedly 
notified  to  cease  trespassing  upon  said  premises,  but 
they  refuse  to  do  so ;  that  the  defendants  are  insolvent, 
and  their  acts  and  trespasses  are  continuous  and  com- 
mitted by  many  insolvent  persons,  necessitating  mul- 
tifarious suits  and  actions  by  plaintiff  to  protect  his 
rights,  and  that  he  has  no  plain,  speedy  or  adequate 
remedy  at  law.  Then  follows  a  prayer  for  an  injunc- 
tion, an  accounting  and  damages.  The  defendants 
Giebisch  &  Joplin,  by  answer,  put  in  issue  plaintiff's 
ownership  in  the  property,  admitted  that  it  contained 
a  stone  quarry,  but  denied  the  value  of  the  land  for 
timber  and  all  other  allegations  of  the  complaint,  ex- 
cept as  admitted  by  their  further  and  separate  an- 
swer. They  also  admitted  that  plaintiff,  on  May 
19,  1914,    notified   them,  for  the    first   time,  that  he 
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claimed  an  interest  in  the  premises.  As  a  separate 
defense  it  was  alleged  that  prior  to  the  29th  day  of 
October,  1913,  the  government  of  the  United  States 
had  initiated  the  construction  of  a  jetty  at  the  en- 
trance of  Tillamook  Bay,  and  that  Major  Morrow, 
the  engineer  in  charge,  had  advertised  for  bids  for 
furnishing  and  placing  400,000  tons  of  rock,  in  accord- 
ance with  plans  to  be  supplied  by  the  government; 
that  on  the  29th  day  of  October,  1913,  George  W. 
Kiger,  claiming  to  be  the  owner  of  said  premises,  for- 
warded to  Major  Morrow  the  following  proposition : 

*' Tillamook,  Oregon,  Oct.  29, 1913. 
**Maj.  Jay  J.  Morrow,  Corps  of  Engineers,  U.  S.  A., 
Portland,  Oregon — 
**Dear  Sir:  At  the  request  of  the  members  of  the 
Bay  City  Port  I  am  herewith  dropping  you  a  few  lines 
in  regard  to  rock  that  the  commission  thought  might 
be  suitable  for  jetty  purposes.  The  land  is  located  on 
the  Miami  River  and  is  described  as  follows :  The  west 
half  of  the  southwest  quarter  of  section  14,  township 
1  north,  range  10  west,  and  I  have  herewith  agreed  and 
offered  to  the  above-named  port  stone  or  rock  from  the 
above-described  land  for  one  cent  per  ton  for  use  in 
what  is  known  as  the  north  jetty  of  Tillamook  Bay 
and  the  present  jetty  now  in  course  of  construction  on 
the  Nehalem  Bay.  Same  offer  is  made  to  any  con- 
tractor that  may  do  this  work  or  to  the  U.  S.  govern- 
ment.   Said  offer  to  remain  good  for  six  months  from 

this  date. 

**Very  respectfully  yours, 

*'Geo.W.  Kiger.*' 

It  was  further  averred  that  thereupon  said  engineer 
placed  said  letter  on  file  in  his  office,  and  permitted 
said  prospective  bidders  upon  the  work  to  examine 
and  use  the  same  as  a  proposition  upon  which  they 
could  rely;  that  defendants,  relying  upon  the  offer 
submitted  by  Eager  as  the  owner  of  the  property,  and 
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after  an  examination  of  the  premises,  submitted  a 
bid  upon  the  basis  thereof,  and  in  making  said  bid 
figured  and  calculated  that  stone  could  be  obtained 
from  said  premises  at  the  price  specified  in  said  propo- 
sition; that  said  bid  was  accepted  and  defendants 
were  awarded  the  contract  for  furnishing  400,000  tons 
of  rock  for  said  jetty;  that  immediately  thereafter 
defendants  visited  the  premises  on  two  or  three  dif- 
ferent occasions  in  company  with  George  W.  Kiger 
and  discussed  with  him  the  proposition  submitted  by 
him  to  Major  Morrow,  who  admitted  that  it  was  a  bona 
fide  proposition,  and  defendants  verbally  agreed  with 
him  that  they  would  take  all  the  rock  required  to  fill 
the  contract  from  the  premises  and  pay  him  one  cent 
per  ton  therefor,  and  that  in  the  event  any  future 
contracts  should  be  awarded  to  defendants  for  exten- 
sions or  other  jetties  on  said  bay,  four  cents  per  ton 
for  such  additional  rock;  that  Kiger  then  and  there 
agreed  to  said  proposition,  and  that  a  written  contract 
should  be  drawn  up,  but  that  in  the  meantime  the 
defendants  might  take  possession  and  proceed  with 
the  development  of  said  quarry  and  the  arrangement 
of  camps  and  machinery.  The  answer,  which  is  very 
lengthy,  goes  on  to  show  that  defendants,  relying  upon 
Kiger 's  promise,  proceeded  with  the  development  of 
the  quarry,  and  expended  in  procuring  rights  of  way, 
building  a  railway  to  it,  and  quarters  for  their  em- 
ployees, more  than  $25,000,  and  alleges  that,  after 
these  great  expenditures  had  been  made,  Kiger  re- 
fused to  sign  the  contract  and  repudiated  his  agree- 
ment. Then  follow  allegations  showing  irreparable 
damage,  and  an  allegation  that  plaintiff  is,  and  was, 
when  Kiger  put  defendants  in  possession,  the  owner 
of  a  one-half  interest  in  the  premises  by  a  deed  made 
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to  him  on  March  9,  1913;  that  he  was  a  resident  of 
Tillamook,  an  office  partner  with  Kiger,  and  knew 
of  his  proposition  to  Major  Morrow  and  to  these  de- 
fendants, of  the  verbal  agreement  of  Kiger  with  de- 
fendants, and  of  the  large  expenditures  defendants 
were  making  for  improvements  and  facilities  for  work- 
ing the  quarry;  that  he  was  also  aware  that  defend- 
ants were  dealing  with  Kiger  as  sole  owner  of  the 
property,  in  ignorance  of  his  own  interest  therein,  and 
with  such  knowledge  permitted  the  defendants  to  make 
these  expenditures  without  notifying  them  of  his 
''claim  of  ownership'';  that  his  silence  and  failure 
to  speak  were  done  either  with  the  purpose  of  deceiv- 
ing, wronging  and  defrauding  these  defendants,  or 
he  was  grossly  negligent  in  not  making  known  his  in- 
terest in  said  premises  to  defendants ;  that  defendants 
were  at  all  times  ignorant  of  the  actual  title  and  have 
been  misled  by  the  acts,  silence  and  gross'  negligence 
of  plaintiff;  and  that  plaintiff  ought  to  be  and  is 
estopped  from  questioning  the  rights  of  defendants 
in  their  possession  of  said  premises.  The  plaintiff 
put  all  these  matters  in  issue  by  a  suitable  reply,  and 
thereafter,  by  order  of  the  court,  Kiger  was  made  de- 
fendant and  appeared,  admitting  every  allegation  of 
the  complaint  and  adopting  it  as  his  answer  in  this 
cause.  For  a  reply  to  the  answer  of  Giebisch  &  Joplin, 
Kiger  denied,  among  other  matters,  that  he  ever  au- 
thorized defendants  Giebisch  &  Joplin  to  take  posses- 
sion of  said  premises,  but  admitted  that  they  were  in 
possession  of  the  northeast  quarter  of  the  southeast 
quarter  of  section  14,  township  1  north,  range  10 
west,  although  he  denied  any  collusion  with  plaintiff. 
The  reply  is  too  voluminous  to  be  here  inserted,  but 
was  sufficient  to  present  a  complete  defense  to  all  the 
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matters  set  forth  in  defendants '  answer.  On  the  trial  it 
appeared  that  that  portion  of  the  tract  which  defend- 
ants claimed  to  be  in  possession  of  was  incorrectly 
described,  and  defendants  obtained  leave  to  amend 
by  inserting  the  true  description,  which  appears  herein- 
after in  the  findings  of  the  court.  Upon  the  hearing 
the  court  made  the  following  findings,  conclusions  and 
decree : 

**This  cause  coming  on  regularly  for  trial  herein  on 
this  the  30th  day  of  November,  1914,  at  the  hour  of  10 
o'clock  A.  M.,  and  the  trial  having  concluded  on  the  2d 
day  of  December,  1914,  and  after  having  heard  all  the 
evidence  and  argument  of  respective  counsel,  the  court, 
being  fully  advised  as  to  the  facts  and  the  law,  as  facts 
finds: 

*'I.  That  defendants  A.  Giebisch  and  F.  Joplin  are 
now,  and  have  been  during  all  the  times  mentioned  in 
this  complaint,  partners,  doing  business  under  the  name 
of  Giebisch  &  Joplin. 

'*II.  That  the  plaintiff  and  Geo.  W.  Kiger  are  the 
owners  of  the  following  described  real  property,  situ- 
ated in  Tillamook  County,  Oregon,  as  tenants  in  com- 
mon,  each  owning  an  undivided  half  interest  therein : 
his  undivided  one-half  interest  in  the  northeast  quarter 
of  the  southwest  quarter  and  the  west  half  of  the  south- 
west quarter  of  section  14,  and  the  southeast  quarter 
of  the  southeast  quarter  of  section  15,  in  township  1 
north,  of  range  10  west  of  the  Willamette  Meridian; 
excepting  all  the  land  in  the  southwest  quarter  of  the 
southwest  quarter  of  section  14,  township  1  north,  range 
10  west,  lying  east  of  the  Miami  River,  containing  TVs 
acres,  more  or  less,  also  excepting  all  the  land  in  the 
northeast  quarter  of  the  southwest  quarter  of  section 
14,  township  1  north,  range  10  west,  lying  east  of  the 
Miami  River,  containing  4  acres,  more  or  less;  also 
excepting  that  portion  of  the  southwest  quarter  of  the 
southwest  quarter  and  of  the  northeast  quarter  of  the 
southwest  quarter  of  section  14,  township  1  north,  of 
range  10  west,  lying  between  the  county  road  and  the 
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Miami  River.  This  deed  is  also  made  subject  to  the 
right  of  way  of  the  county  road  as  the  same  is  located 
across  the  above-described  land. 

**in.  That  upon  the  northeast  quarter  of  said  prem- 
ises there  is  situated  and  located  a  large  quantity  of 
rock,  and  that  the  defendants  Giebisch  &  Joplin,  who 
are  partners,  are  quarrying  rock  therefrom  for  the 
purposes  of  using  the  quarried  rock  therefrom  in  the 
construction  of  a  jetty  for  the  United  States  govern- 
ment and  the  port  of  Bay  City  at  the  conjunction  of 
Tillamook  Bay  and  the  Pacific  Ocean. 

'TV.  That  the  said  Kiger,  prior  to  the  purchase  of 
an  interest  in  the  said  premises  by  the  said  plaintiff, 
entered  into  a  contract  with  the  defendants  Giebisch 
&  Joplin,  wherein  and  whereby  they  might  take  from 
said  deposit  of  stone  on  said  premises  rock  to  be  quar- 
ried by  them  at  the  rate  of  one  cent  per  ton,  govern- 
ment weight,  for  use  in  the  construction  of  said  jetty, 
and  that  said  Kiger  at  said  time,  nor  at  any  time,  dis- 
closed to  said  defendants  that  the  said  plaintiff  had 
or  had  not  acquired  any  interest  in  the  said  premises, 
or  any  part  therein,  and  that  the  said  defendants  went 
into  possession  of  the  said  quarry,  opened  up  the  same 
at  an  expenditure  of  about  $21,000,  and  have  built  a 
narrow-gauge  railroad  from  Miami  Spur  in  Tillamook 
County,  Oregon,  to  the  said  quarry,  at  a  great  outlay 
of  money  and  that  after  the  work  had  been  commenced 
by  the  said  defendants,  upon  the  opening  of  the  said 
quarry,  said  Dwight  acquired  an  undivided  one-half 
interest  therein,  which  he  now  owns. 

*'V.  That  the  said  Dwight,  during  all  of  said  times, 
knew  the  said  defendants  had  contracted  with  the  said 
Kiger,  as  aforesaid,  and  at  all  times  knew  the  said  de- 
fendants were  expending  large  sums  of  money  opening 
said  quarry,  and  that  they  were  doing  so  for  the  pur- 
pose of  constructing  said  jetty,  and  that  said  Dwight 
at  no  time  notified  them  he  had  any  interest  in  said 
premises,  nor  to  desist  from  taking  said  stone  there- 
from, nor  warned  them  to  cease  any  operations  at  said 
quarry,  or  to  cease  the  expenditure  of  money  in  the 
opening  thereof,  or  the  operating  thereof,  but  passively 
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permitted  them  to  proceed  in  the  opening  of  the  said 
quarry  and  in  expending  large  sums  of  money  in  so 
doing. 

**VI.  That  after  a  large  amount  of  money  had  been 
expended  in  the  opening  of  said  quarry  by  the  defend- 
ants, and  same  had  been  opened  to  a  large  extent,  the 
plaintiff  then  notified  the  defendants  Giebisch  &  Joplin 
to  cease  labors  in  connection  therewith  and  to  depart 
from  the  said  premises. 

**VIL  That  the  said  Kiger  at  all  times  consented, 
acquiesced  in,  and  agreed  with  the  defendants  Giebisch 
&  Joplin  that  they  might  proceed  as  they  have  been 
doing,  as  aforesaid. 

**Vlll.  That  all  acts  and  things  which  the  defend- 
ants Giebisch  &  Joplin  have  done  in  and  about  said 
rock  quarry  have  been  done  under  agreement  and  with 
the  permission  of  the  said  Kiger  with  the  knowledge  of 
the  said  plaintiff. 

*  *  IX  That  in  order  to  remove  the  said  stone  it  was 
necessary  to  tear  away  the  soil  above  same  and  remove 
the  trees  and  stimips,  and  that  under  the  agreement 
with  the  said  Kiger,  the  said  defendants  Giebisch  & 
Joplin  were  to  remove  same  at  their  expense,  which 
they  have  done,  and  that  there  is  no  evidence  before 
the  court  as  to  the  amount  of  timber  removed,  and  that 
the  only  attempt  to  produce  any  evidence  as  to  the 
amount  thereof  was  hearsay  testimony  of  the  plaintiff 
as  to  what  some  timber  cruiser  had  told  him,  and  the 
only  other  testimony  is  that  of  the  defendant  Giebisch 
as  to  what  some  party  told  him.  Therefore  the  court 
will  not  find  as  to  any  quantity  of  timber  removed  in 
this  cause. 

**The  court  finds  as  conclusions  of  law  that  the  de- 
fendants had  a  full,  complete,  valid  and  binding  con- 
tract and  agreement  with  Geo.  W.  Kiger,  who  has  been 
brought  in  as  a  party  to  this  suit,  and  who  is  a  cotenant 
with  the  plaintiff,  giving  the  defendants  Giebisch  & 
Joplin  full  authority  and  permission  to  remove  rock 
from  the  said  quarry,  but  the  contract  and  agreement 
and  permission  did  not  convey  any  interest  in  the  prem- 
ises of  the  plaintiff  and  the  said  Kiger,  and  that  if  any 
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waste  was  committed  it  was  committed  bv  the  defend- 
ant  Kiger,  as  cotenant  by  reason  of  his  contract  and 
agreement  with  the  defendants  Giebisch  &  Joplin,  and 
that  the  plaintiff  has  a  full,  plain  and  speedy  remedy 
under  the  State  of  Oregon  and  against  the  defendant 
George  W.  Kiger,  his  cotenant;  that  the  defendants 
Giebisch  &  Joplin  are  not  trespassers  by  reason  of  hav- 
ing a  permit  from  the  defendant  Geo.  W.  Kiger,  a  co- 
tenant  with  the  plaintiff;  that  the  plaintiff  by  reason 
of  his  conduct  and  acts  as  set  forth  in  the  findings  of 
fact,  and  as  disclosed  by  the  evidence  in  this  cause, 
should  be  estopped  from  denying  the  defendants  the 
right  to  take  rock  from  the  said  quarry,  and  that  the 
defendants  Giebisch  &  Joplin  should  recover  their  costs 
and  disbursements  in  this  suit  off  of  the  plaintiff  herein. 
•  •  Based  on  the  findings  of  fact  and  conclusions  of 
law,  heretofore  found  and  filed  herein,  it  is  at  this  time 
ordered,  adjudged  and  decreed  that  the  plaintiff  has 
failed  to  prove  facts  sufficient  to  make  out  a  prima  facie 
case  in  his  behalf  herein,  and  that  the  suit  be,  and  the 
same  is,  for  that  reason,  hereby  dismissed.  It  is  fur- 
ther ordered,  adjudged  and  decreed  that  the  defend- 
ants Giebisch  &  Joplin  recover  off  of  and  from  the 
plaintiff  herein  their  costs  and  disbursements  taxed  and 
allowed  at  $ ,  and  that  execution  may  issue  there- 
for. •  •  '* 

From  this  decree  plaintiff  and  Kiger  appeal,  and 
defendants  also  appeal  from  the  failure  of  the  court 
to  decree  specific  performance  as  to  Kiger  and  es- 
toppel as  to  plaintiff. 

Modified.     Eehearing  Denied. 

For  appellants  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Sidney  S.  Johnson  and  Mr.  Oak  Nolan. 

For  respondents  there  was  a  brief  over  the  names 
of  Messrs.  Stapleton  d  Sleight  and  Mr.  H.  T.  Botts, 
with  an  oral  argument  by  Mr.  George  W.  Stapleton. 
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Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

1.  It  is  difficult  to  completely  state  the  issues  made 
on  the  pleadings  on  account  of  their  great  length,  but 
the  foregoing  is  deemed  to  present  a  general  outline 
sufficient  for  the  purposes  of  this  case.  While  the 
testimony  is  contradictory  in  some  particulars,  a  care- 
ful perusal  of  it  satisfies  us  that  the  findings  of  the 
Circuit  Court  are  justified  in  every  particular.  The 
proposition  contained  in  the  letter  from  Kiger  to 
Major  Morrow  describes  property  not  taken  posses- 
sion of  by  the  defendants,  but  this  was  either  an  over- 
sight and  mistake  on  the  part  of  Kiger,  or  a  part  of 
a  scheme  entered  into  by  him  and  plaintiff  to  deceive 
persons  who  might  be  disposed  to  bid  on  the  strength 
of  the  inducements  there  offered.  The  proposal  origi- 
nated in  an  investigation  on  the  part  of  the  officers 
of  the  city  of  the  capabilities  of  the  premises  after- 
ward occupied  by  defendants  as  a  possible  or  pros- 
pective rock  quarry.  There  was  no  mistake  or  mis- 
apprehension on  the  part  of  Kiger  as  to  the  actual 
physical  location  of  the  quarry.  The  officers  of  the 
port  knew,  and  Eager  knew,  that  the  particular  piece 
of  ground  afterward  occupied  by  Giebisch  &  Joplin 
was  the  one  desired  for  the  purposes  of  a  quarry,  and 
the  fact  that  it  was  misdescribed  in  his  original  offer 
to  Major  Morrow  can  make  no  difference.  There  can 
be  no  doubt  from  the  testimony  that  he  encouraged 
these  defendants  to  enter  the  property  and  expend 
a  large  sum  of  money  upon  the  faith  of  his  agreement 
to  let  them  have  rock  for  one  cent  per  ton,  with  a 
promise  that  they  would  pay  him  a  larger  price,  fixed 
by  defendants'  pleadings  at  four  cents  per  ton,  for 
rock  taken  for  other  possible  contracts;  and  by  the 
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plainest  principles  of  equity  he  cannot  now  be  heard 
to  say  that  because  the  contract,  through.no  fault  of 
Giebisch  &  Joplin,  was  not  reduced  to  writing,  it 
should  be  treated  as  void.  The  defendants  Giebisch 
&  Joplin  having  entered  upon  the  premises  on  the 
faith  of  Kiger's  parol  agreement  and  by  his  consent, 
and  expended  a  large  amount  of  money  in  opening 
the  quarry,  and  having  fully  performed  their  part  of 
the  agreement,  are  not  to  be  dispossessed  because 
their  agreement  did  not  come  up  to  the  measure  re- 
quired by  the  statute  of  frauds :  Curtis  v.  La  Grande 
Hydraulic  Water  Co.,  20  Or.  34  (23  Pac.  808,  25  Pac. 
378,  10  L.  E.  A.  484) ;  Kelsey  v.  Bertram,  63  Or.  563 
(127  Pac.  777),  and  cases  there  cited.  So  far,  there- 
fore, as  the  defendant  Kiger  is  concerned,  the  find- 
ings of  the  court  and  the  decree  are  correct,  except 
that  it  does  not  go  far  enough  and  enjoin  Kiger  from 
in  any  way  interfering  with  the  possession  of  Gie- 
bisch &  Joplin  so  long  as  they  continue  to  carry  out 
their  contract  and  pay  him  one  cent  per  ton  for  rock 
taken  upon  the  instant  contract  and  four  cents  for 
rock  hereafter  to  be  taken  upon  other  contracts;  and 
the  decree  should  be  corrected  in  that  respect. 

2.  As  to  plaintiff  we  are  disposed  to  adopt  the  the- 
ory of  the  learned  judge  below,  who  heard  his  testi- 
mony and  was  better  able  to  judge  of  its  credibility 
than  are  we.  It  is  not  going  too  far  to  say  that  much 
of  it  seems  very  improbable.  He  had  been  a  business 
associate  of  Kiger  for  several  years,  being  a  tenant 
in  common  with  him  in  at  least  two  other  parcels  of 
realty.  He  occupied  the  same  oflSce  with  him,  and 
their  desks  were  not  over  four  feet  apart.  They  had  the 
same  stenographer,  and  it  is  evident  that  their  rela- 
tions, business  and  otherwise,  were  intimate.    At  the 
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time  Kiger  made  the  offer  to  Major  Morrow  plaintiff 
knew  that  he  owned  only  a  half  interest  in  the  land, 
and  about  the  time  that  Kiger  made  his  offer  to  Major 
Morrow,  and  during  the  time  the  officers  of  the  Port 
of  Bay  City  were  investigating  the  facilities  for  ob- 
taining rock  for  the  jetty,  he  wrote  and  obtained  an 
option  to  purchase  the  other  undivided  interest  in 
the  tract.  This  option  was  allowed  to  lapse,  but 
after  Giebisch  &  Joplin  had  entered  upon  the  land 
and  begun  work  and  had  expended  money  in  prelimi- 
nary work,  rights  of  way,  etc.,  he  completed  the  pur- 
chase, and  on  March  9, 1914,  put  his  deed  upon  record. 
He  claims  that  he  never  consulted  Eager  about  the 
purchase,  or  informed  him  that  he  had  an  option  on 
the  property ;  that  he  never  heard  of  any  investigation 
of  its  capabilities  as  a  quarry,  nor  discussed  that  sub- 
ject with  Kiger;  that  he  never  knew  or  heard  of  the 
proposal  of  Kiger  to  Major  Morrow,  or  of  any  ar- 
rangement between  Kiger  and  Giebisch  &  Joplin,  In 
fact,  he  seemed  to  wish  to  impress  the  court  with  the 
idea  that  he  supposed  the  tract  was  unoccupied,  wild 
land,  valuable  only  for  timber  until  his  purchase  was 
completed.  He  goes  so  far  as  to  state  that  he  had 
never  seen  the  land  up  to  the  time  he  bought  it.  Con- 
sidering the  intimate  relations  between  himself  and 
Kiger,  his  story  is  intrinsically  improbable.  That  he 
would  purchase  a  piece  of  land  which  he  had  never 
seen  and  never  inquire  of  his  associate,  who  he  knew 
owned  the  other  half,  as  to  its  value,  the  character 
of  the  soil,  the  amount  and  quality  of  the  timber,  and 
its  other  characteristics  is  not  readily  to  be  believed. 
In  fact,  the  whole  story  is  unlikely,  and  we  are  inclined 
to  believe,  as  did  the  Circuit  Court,  that  from  the  be- 
ginning there  was  a  conspiracy  between  him  and  Kiger 
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to  beguile  Giebisch  &  Joplin  into  the  belief  that  Kiger 
owned  the  whole  property,  and  that  when  they  had 
expended  such  a  sum  of  money  in  opening  up  the 
quarry  that  it  would  cause  them  great  financial  loss 
to  go  elsewhere  for  stone,  to  extort  from  them  a  large 
price  therefor;  and  the  event  shows  that  he  carefully 
waited  from  March  9th,  the  date  of  his  deed,  until 
May  28th,  allowing  Giebisch  &  Joplin  to  go  on  with 
their  improvements  and  expenditures  in  fancied  se- 
curity before  he  notified  them  of  his  claims  to  the 
property,  while  in  the  meantime  his  confederate, 
Kiger,  was  putting  off  the  execution  of  the  agreement 
with  Giebisch  &  Joplin  until  they  should  get  so  deeply 
involved  in  the  transaction  that  it  would  be  ruinous 
to  retreat.  Neither  of  these  men  have  any  claims  to 
relief  in  equity. 

**  Nothing, '^  observes  Lord  Camden,  **can  call  forth 
this  court  into  activity  but  conscience,  good  faith  and 
reasonable  diligence;  where  these  are  wanting,  the 
court  is  passive,  and  does  nothing":  Smith  v.  Clay,  5 
Bro.  Ch.  Rep.  639. 

All  these  are  wanting  in  plaintiff's  case.  His  con- 
duct has  been  unconscionable,  destitute  of  good  faith, 
and  wanting  in  diligence,  and  he  is  thereby  estopped, 
so  far  as  this  case  is  concerned,  to  assert  that  Kiger 
was  not  the  owner  of  the  property;  and  his  remedy, 
if  any,  is  against  his  cotenant  for  his  moiety  of  the 
royalties  obtained  from  the  sale  of  stone.  Let  a 
decree  be  entered  accordingly. 

Modified.    Eeheabing  Denied. 

Mr.  Chief  Justice  Moore,  Me.  Justice  Benson  and 
Mb.  Justice  Burnett  concur. 
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Argued  June  S|  Affirmed  July  6,  on  rehearing  former  opinion  adhered 

to  September  7,  1915. 

KELLY  V.  WEAVEE.* 

(150  Pac.  166;  151  Pac.  463.) 

Evidence— Opinion  Eyldence— Speed  of  Antomobtie. 

1.  Witnesses  who  have  operated  or  had  occasion  to  observe  the 
velocity  of  automobiles  may  be  permitted  to  give  their  opinion  as  to 
speed  of  an  automobile  which  ran  down  and  injured  a  person  in  a 
highway. 

[As  to  when  opinions  of  nonexperts  are  admissible,  see  note  in 
SO  Am.  St.  Bep.  38.] 

ON  REHEARINa. 

Brldence-^ndlcial  Notice — Laws  of  Nature. 

2.  WTiile,  under  Section  729,  subd.  8,  L.  O.  L.,  declaring  that  ju- 
dicial notice  is  taken  of  the  laws  of  nature,  the  court  may  reject 
testimony  irreconcilable  with  physical  facts,  conclusively  established, 
or  instruct  that  it  be  disregarded,  it  cannot  do  so  as  to  reasonable 
testimony,  where  there  is  a  question  for  the  jury  whether  or  not 
witness'  means  of  observation  were  such  as  to  entitle  his  testimony, 
as  to  what  was  the  speed  of  an  automobile,  seen  at  some  distance  and 
for  a  comparatively  short  space,  to  be  worthy  of  belief. 

From  Lane :  Lawrence  T.  Harris,  Judge. 

Department  2.  Statement  by  Mr.  Chief  Justice 
Moore. 

This  action  was  instituted  by  William  R.  Kelly 
against  A.  W.  Weaver  and  Albert  Weaver  to  recover 
damages  for  a  personal  injury.  The  facts  are  that 
on  January  7,  1914,  about  6:30  in  the  evening,  as  the 
defendants  were  riding  east  in  an  automobile  on  the 
south  side  of  Main  street  in  Springfield,  Oregon,  they 
overtook  and  knocked  down  a  horse  on  which  the  plain- 
tiff was  riding,  breaking  the  latter 's  right  leg  and 
otherwise  hurting  him.     The  negligence  alleged  is : 

**That  at  the  time  the  automobile  struck  the  plain- 
tiff's horse,  and  immediately  prior  thereto,  the  defend- 

*The  admissibility  of  opinions  as  evidence  of  the  speed  of  auto- 
mobiles ii  discussed  in  note  in  34  K  B.  A.  (N.  S.)  778.        Bbfobtbiu 
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ants  were  driving  the  aforesaid  automobile  without 
giving  warning,  and  in  excess  of  15  miles  per  hour, 
which  was  in  violation  of  ordinance  numbered  332  of 
the  town  of  Springfield,  Oregon*' 

— ^giving  the  title  of  the  enactment  and  the  dates  of 
its  passage  and  approval.  The  primary  pleading 
further  states: 

**That  the  defendants  did  not  signal  to  the  plaintiff 
or  warn  the  plaintiff  that  they  were  approaching  him 
from  the  rear,  as  provided  by  said  Ordinance  332  of 
the  town  of  Springfield. '  * 

The  answer  denied  the  material  averments  of  the 
complaint,  and  alleged  in  effect  that  at  the  time  the 
plaintiff  was  hurt,  the  horse  which  he  was  riding,  be- 
coming frightened  at  the  headlight  of  an  approaching 
trolley  car,  pranced,  bringing  his  hind  legs  toward  the 
middle  of  the  street,  thereby  coming  in  contact  with 
the  defendants'  automobile,  and  the  injury  complained 
of  resulted  from  the  plaintiff's  contributory  negli- 
gence. The  reply  put  in  issue  the  allegations  of  new 
matter  in  the  answer,  and,  the  cause  being  tried,  re- 
sulted in  a  judgment  against  the  defendants  for  the 
sum  of  $3,000,  and  they  appeal.  After  the  appeal  was 
perfected  Wiliam  R.  Kelly  died  intestate,  whereupon 
Arthur  A.  Kelly  was  duly  appointed  administrator 
of  the  decedent's  estate,  and,  having  qualified,  he  was 
substituted  as  plaintiff. 

Aefibmed.     Sustained  on  Rehearing. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Woodcock,  Smith  <&  Bryson  and  Mr,  Lark 
Bilyeu,  with  oral  arguments  by  Mr.  A.  C.  Woodcock 
and  Mr.  Bilyeu. 
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For  respondent  there  was  a  brief  over  the  names  of 
Mr.  L.  M.  Travis,  Mr.  A.  K.  Meek  and  Messrs.  Foster 
<&  Hamilton,  with  an  oral  argument  by  Mr.  Travis. 

Opinion  by  Mr.  Chebf  Justice  Moobb. 

1.  It  is  maintained  that  an  error  was  committed  in 
permitting  George  Catching,  over  objection  and  ex- 
ception, to  testify  as  to  the  rate  of  §peed  at  which  the 
automobile  was  going  immediately  prior  to  the  acci- 
dent. It  is  argued  that  the  testimony  fails  to  show 
the  witness  was  qualified  to  express  the  opinion  which 
he  declared.    Mr.  Catching  testified : 

That  just  before  the  accident  occurred  he  was  in 
Springfield,  going  south  on  Seventh  Street  toward  and 
about  300  feet  from  Main  Street,  when  he  saw  an  auto- 
mobile driven  east  on  the  latter  street.  Alluding  to 
that  machine,  plaintiff's  counsel  asked:  "How  far  did 
you  see  it  on  Main  Streets  This  witness  replied: 
"Well,  I  didn't  see  it  after  it  got  past  Seventh  Street 
more  than  about  100  feet.  Not  more  than  100  feet, 
because  it  was  practically,  well,  it  was  dark  out  there. 
It  was  running  in  a  dark,  black  place.  You  see  it  had 
left  the  arc-light.    It  passed  by  there.'* 

Having  stated  that  very  soon  thereafter  he  again 
saw  the  automobile  on  Main  Street,  between  Eighth 
and  Ninth,  where  the  accident  occurred,  he  was  asked 
in  reference  to  its  passing  Seventh  Street : 

"What  speed  was  the  automobile  going  when  you 
saw  it ! 

"A.  I  don't  know  how  fast.  *  * 

"Q.  Do  you  know  how  fast  the  machine  wa^  going? 

"A.  Really,  I  don't  know  how  fast  the  machine  was 
going.  •  • 

"  Q.  Do  you  know  approximately  how  fast  that  auto- 
mobile was  going 

"A.  WeU,IwillteUyou.*' 
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An  objection  was  here  interposed,  on  the  ground, 
inter  alia,  that  the  witness  was  not  qualified  to  answer 
the  question,  but,  this  having  been  overruled,  he  con- 
tinued : 

**Well,  I  would  judge  at  the  time  it  was  running, 
well,  it  was  going  about  between  20  and  25  miles  an 
hour. 

'  *  Q.  Did  it  continue  at  that  speed  as  long  as  vou  saw 
itt 

^  *  A.  I  could  not  say  as  to  that,  because  I  turned  my 
attention  away  as  soon  as  he  had  went  into  the  dark, 
and  I  couldn't  tell  whether  he  slacked  up  or  not. 

*^Q.  Did  anything  especially  call  your  attention  to 
that  automobile  at  the  time? 

**A.  Well,  it  was  going  along  at  a  pretty  lively  gait 
was  all. 

**Q.  Did  that  call  your  attention  especially  to  the 
automobile  at  that  timet 

**A.  Yes;  that  was  the  only  thing.'' 

On  cross-examination  the  witness  was  asked,  resrard- 
ing  the  automobile,  ^*You  could  not  state  as  a  matter 
of  fact  and  you  do  not  know  how  fast  it  was  going!" 
He  answered,  **I  am  just  guessing  at  it  now. 

**Q.  It  is  all  mere  guesswork  with  yout 
^'A.  Yes." 

On  redirect  examination  he  was  asked:  *'Have  you 
ever  ridden  in  a  car  where  they  had  a  gauge  to  tell  how 
fast  they  were  going  t 

*'A.  Yes. 

*^Q.  So  that  you  are  able  to  judge  something  about 
the  speed  that  the  car  was  going!  You  would  know 
what  speed  a  car  was  going  at! 

**A.  Well,  I  don't  know  under  them  conditions 
whether  I  would  be  or  not. 

**Q.  What  is  ypur  judgment,  your  best  judgment, 
as  you  stood  there  and  looked  at  the  car;  is  it  your 
best  judgment  that  it  was  going  at  20  to  25  miles  an 
hour!" 
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An  objection  to  the  question,  on  the  ground  that  it 
was  leading,  having  been  overruled,  the  witness  re- 
plied: *^I  would  judge  it  was  going  20  to  25  miles  an 
hour. 

**Q.  That  is  your  best  judgment? 
**  A.  That  is  my  best  judgment  of  it  at  the  time  I  saw 
it.    I  didn  't  know  what  it  did  do  after  that. ' ' 

An  exception  to  the  general  rule  of  expert  evidence 
is  the  admissibility  of  testimony  respecting  the  iden- 
tity and  appearance  of  persons  and  things,  as  to  which 
facts,  when  personally  observed  by  anyone  of  maturity 
and  ordinary  intelligence,  he  may  express  an  opinion : 
State  V.  Brown,  28  Or.  147  (41  Pac.  1042) ;  First  Nat. 
Bank  v.  Fire  Assn.,  33  Or.  172  (50  Pac.  568,  53  Pac.  8) ; 
State  V.  Barrett,  33  Or.  194  (54  Pac.  807) ;  Weiss  v. 
Kohlhagen,  58  Or.  144  (113  Pac.  46) ;  Kitchin  v.  Ore- 
gon Nursery  Co.,  65  Or.  20  (130  Pac.  408,  1133,  132 
Pac.  956).  Consonant  with  this  recognized  departure 
from  the  general  rule,  it  was  held  in  Dug  an  v.  Arthurs, 
230  Pa.  299  (79  Atl.  626,  34  L.  E.  A.  (N.  S.)  778),  that 
a  bystander,  not  possessed  of  technical  or  scientific 
knowledge,  may  give  his  opinion  as  to  the  speed  of  an 
automobile  which  runs  down  and  injures  a  person  in 
the  highway.    In  deciding  that  case,  the  court  says : 

*  *  The  experience  of  nonexpert  witnesses  will  enable 
them  to  form  a  reasonably  accurate  judgment  as  to  the 
speed  of  a  passing  machine,  and  nothing  beyond  that 
is  expected  or  should  be  required.  Of  course,  the 
value  and  the  weight  to  be  given  such  testimony  by 
the  jury  will,  as  in  similar  cases,  depend  upon  the  at- 
tention the  witness  has  given  the  subject  and  the 
opportunities  for  observation  which  he  may  have  had. 
His  experience  in  such  matters,  however,  goes  to  the 
weight,  and  not  to  the  admissibility  of  his  testimony. 
The  witness  is  competent  to  express  an  opinion  as  to 
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the  speed  of  the  machine;  it  is  for  the  jury  to  deter- 
mine what  weight  they  will  give  his  testimony.  *  * 

In  Wolfe  V.  Ives,  83  Conn.  174  (76  Atl.  526, 19  Ann. 
Cas.  752),  it  was  ruled  that: 

'*An  adult  person  of  reasonable  intelligence  and 
ordinary  experience  in  life,  who  just  before  an  acci- 
dent observed  the  passing  automobile,  the  rapid  speed 
of  which  is  claimed  to  have  caused  the  accident,  is  pre- 
sumably capable,  without  proof  of  further  qualifica- 
tion, to  express  an  opinion  as  to  how  fast  such  automo- 
bile was  going.  *^ 

Persons  who  are  accustomed  to  operate  automobiles 
and  have  observed  their  velocity  as  indicated  by 
speedometers  can  generally,  without  looking  at  such 
registering  instrument,  very  accurately  determine  the 
rate  of  movement.  So,  too,  police  officers,  a  part  of 
whose  business  is  to  apprehend  violators  of  speed 
ordinances,  from  observing  the  movement  of  vehicles 
within  a  given  distance  when  compared  with  the  time 
required  in  passing  over  the  intervening  space,  can 
very  closely  estimate  the  speed  of  an  automobile  by 
seeing  it  pass.  Persons  of  the  classes  indicated  are 
not  always  present  at  or  immediately  prior  to  a  colli- 
sion whereby  an  injury  is  inflicted  that  results  in  an 
action  to  recover  damages  for  alleged  negligence  in 
operating  an  automobile  and  while  other  adults  may 
not  have  enjoyed  such  opportunities  for  observing  the 
rate  of  speed  of  such  machines,  they  are  nevertheless 
competent  to  express  opinions  on  that  subject,  and 
though  their  estimates  may  be  conjectural,  they  are 
admissible,  the  weight  and  value  of  their  testimony 
being  for  the  jury  to  determine. 

The  testimony  of  Mr.  Catching  was  competent,  and 
no  error  was  committed  in  receiving  it 
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Other  errors  are  assigned.  They,  however,  are 
deemed  immaterial. 

It  follows  that  the  judgment  should  be  affirmed ,  and 
it  is  so  ordered.      Affirmed.    Beheabino  Allowed. 

Me.  Justice  Bean,  Mb.  Justice  Benson  and  Mr. 
Justice  Eakin  concur. 


Former  opinion  adhered  to  September  7,  1915. 

On  Petition  fob  Beheabino. 

(151  Pac.  463.) 

Messrs.  Woodcock,  Smith  <&  Bryson,  for  the  petition. 

Mr.  L.  M.  Travis,  Mr.  A.  K.  Meek  and  Messrs.  Fos- 
ter <&  Hamilton,  contra. 

Department   2.    Opinion   by   Mb.    Chief    Justice 

MOOBE. 

2.  In  a  petition  for  a  rehearing  it  is  insisted  that, 
the  witness  George  Catching  having  testified  in  effect 
that  immediately  prior  to  the  accident  he  was  in 
Springfield,  Oregon,  walking  south  on  Seventh  Street 
toward  and  about  300  feet  from  Main  Street,  when  he 
saw  an  automobile  driven  east  on  the  latter  street, 
his  sworn  declaration  shows  he  was  too  far  from  the 
passing  car  to  enable  him,  in  the  space  of  100  feet,  in 
addition  to  the  width  of  Seventh  Street,  to  determine 
the  speed  of  the  vehicle,  and,  such  being  the  case,  an 
error  was  committed  in  permitting  him,  over  objec- 
tion and  exception,  to  express  an  opinion  on  the  sub- 
ject. 

A  court  will  take  judicial  notice  of  the  laws  of 
nature:  Section  729,  subd.  8,  L.  0.  L.    Based  on  this 

77  Oiw— 1« 
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rule,  it  has  been  held  that  in  an  action  to  recover  dam- 
ages alleged  to  have  been  caused  by  the  defendant's 
negligence,  if  the  plaintiff's  testimony  is  irreconcil- 
able with  physical  facts,  the  existence  of  which  are  con- 
clusively established,  the  court  should  instruct  the 
jury  not  to  consider  such  testimony:  Thompson, 
Trials  (2  ed.),  §  2264;  Smitson  v.  Southern  Pacific  Co,, 
37  Or.  74  (60  Pac.  907) ;  Wolf  v.  City  Ry.  Co.,  50  Or. 
64  (85  Pac.  620,  91  Pac.  460,  15  Ann.  Gas.  1181); 
Payne  v.  Chicago  etc.  Ry.  Co.,  136  Mo.  562  (38  S.  W. 
308).  The  distance  of  the  witness  from  the  car  when 
he  saw  it  pass  the  space  of  his  vision,  the  time  the 
vehicle  could  possibly  have  been  seen  by  him,  and  the 
amount  of  light  then  existing  at  that  place,  were  fac- 
tors from  which  to  determine  whether  or  not  he  could 
have  so  carefully  observed  the  automobile  as  to  en- 
able him  to  state,  in  his  opinion,  how  fast  it  was  mov- 
ing. If  the  evidence  had  disclosed  that  the  witness 
was  blind,  or  his  sight  impaired,  or  that  at  the  time 
there  was  no  light  at  the  crossing,  or  that  he  was  at 
such  a  distance  from  the  car  as  to  preclude  the  possi- 
bility of  seeing  it,  the  court  might  legally  have  ex- 
cluded his  testimony  or  directed  the  jury  not  to  con- 
sider it.  Catching 's  sworn  statements,  however,  are 
reasonable,  and  it  was  the  exclusive  province  of  the 
jury  to  determine  whether  or  not  his  means  of  obser- 
vation were  such  as  to  entitle  his  testimony  to  be 
worthy  of  belief.  Under  the  circumstances  detailed, 
the  court  could  not,  as  a  matter  of  law,  have  excluded 
his  testimony  or  instructed  the  jury  not  to  consider  it. 
The  former  opinion  is  therefore  adhered  to. 

Affirmed.     Approved  on  Rehearing. 

Mr.  Justice  Bean,  Mr.  Justice  Benson  and  Mr. 
Justice  Eakin  concur. 
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Motion  to  dismiss  appeal  argued  September  1,  denied  September  8, 

1914. 

On  the  merits  argued  June  3,  reversed  June  29,  rehearing  denied 

September  7,  1915. 

EAIHA  V.  COOS  BAY  COAL  &  FUEL  CO. 

(143  Pac.  892;  149  Pac.  940;  151  Pae.  471.) 

Appeal  and  Error— ProceedilngB  to  Transfer  Cause— Notice  of  AppeaL 

1.  Under  Section  550,  L.  O.  L.,  making  a  notice  of  appeal  sufficient 
if  it  contains  the  title  of  the  case,  the  names  of  the  parties,  and  no- 
tifies the  adverse  party  or  his  attorney  that  an  appeal  is  taken  from 
the  judgment,  a  notice  "that  the  above-named  plaintiff  appeals  to 
the  Supreme  Court  of  this  state  from  the  judgment  entered  May  23d, 
•in  favor  of  the  defendant,  and  appeals  from  whole  of  such  judgment,*' 
is  sufficient,  where  the  transcript  shows  that,  at  a  regular  term  of 
court  in  the  county  from  which  the  appeal  is  taken,  a  judgment  was 
rendered  on  May  23,  1914,  between  the  parties  named  in  the  title 
of  the  case  in  favor  of  defendant. 

ON  THE  MERITS. 

Appeal  and  Error— Bnllngs  on  Evidence — Bill  of  Exceptions. 

2.  Under  Section  171,  L.  O.  L.,  providing  that  an  objection  shall 
be  stated  with  so  much  of  the  evidence  as  is  necessary  to  explain  it, 
an  exception  to  a  ruling  on  evidence  is  not  reviewable  unless  there  is 
copied  in  the  bill  of  exceptions  so  much  of  the  testimony  as  will  enable 
the  court  on  appeal  to  understand  the  question  involved. 

Appeal  and  Error — Questions  Reviewable — ^Bnlings  on  Instructions — 
Bill  of  Exceptions. 

3.  Where  an  exception  is  taken  to  an  instruction,  which  under  the 
pleadings  is  improper  under  any  view  of  the  law,  the  error  is  review- 
able, though  no  testimony  is  incorporated  in  the  bill  of  exceptions. 

Master  and  Servant — ^Injury  to  Servant— Employers'  Liability  Act — 
AppUcability. 

4.  A  complaint  for  injuries  to  a  coal  mine  employee,  which  alleged 
that  the  employer  was  engaged  in  mining  coal  beneath  the  surface  at 
such  depth  as  to  render  the  work  inherently  dangerous  from  accumula- 
tion of  noxious  and  combustible  gases,  which  might  be  guarded  against 
by  the  exercise  of  reasonable  care,  that  the  employer  failed  to  install 
ventilating  fans  and  air  shafts,  and  that  by  reason  thereof  the  em- 
ployee, on  entering  a  room  in  the  mine,  was  burned  by  an  explosion, 
stated  a  cause  of  action  under  Employers'  Liability  Act  (Laws  1911, 
p.  16),  declaring  that  all  persons  having  charge  of,  or  responsible  for, 
any  work  involving  risk  or  danger  to  the  employees  shall  use  every 
device  practicable,  and  providing  that  contributory  negligence  of  the 
person  injured  shall  not  be  a  defense,  so  that  a  charge  that  an  em- 
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plojee  guiltj  of  contributory  negligence  could  not  recover  was  errone- 
ous. 

[As  to  what  is  "accident  arising  out  of  and  in  course  of  em- 
ployment," within  the  Employers'  Liability  Act,  see  note  in 
Ann.  Gas.  1914D,  1284.] 

ON  BEHEABINa. 

Appeal  and  Error— Review— Presumption. 

5.  Where  the  bill  of  exceptions  does  not  purport  to  contain  all  the 
evidence,  and  fails  to  state  that  none  was  offered  on  a  particular  issue, 
it  will  be  presumed,  from  instructions  given  thereon,  that  they  were 
predicated  on  evidence  received  thereon. 

Negligence — Contribntory  Negligence— Apportioning  Damages. 

6.  Contributory  negligence  is  not  a  defense,  under  the  Employers' 
Liability  Act  (Laws  1911,  p.  16),  to  an  action  for  a  servant's  injury, 
but  is  ground  for  apportioning  the  damages  according  to  the  respective 
want  of  care  of  the  parties. 

From  Coos :  John  S.  Coke,  Judge. 

This  is  an  action  by  Eino  Eaiha  against  the  Coos 
Bay  Coal  &  Fuel  Company,  a  corporation,  wherein 
judgment  was  rendered  in  favor  of  defendant,  and 
plaintiff  appeals.  Respondent  files  motion  to  dismiss 
the  appeal.  Motion  Denied. 

Mr.  John  D.  Goss  and  Mr.  J.  C.  Kendall,  for  the 
motion. 

Mr.  William  T.  Stoll  and  Messrs.  Brenn  <&  Hyde, 
contra. 

Me.  Justice  Moobe  delivered  the  opinion  of  the 
court. 

1.  This  is  a  motion  to  dismiss  an  appeal,  and  is 
based  on  the  ground  that  the  notice  therefor  does  not 
sujGSciently  identify  the  judgment  sought  to  be  re- 
viewed. Omitting  the  title  of  the  court  and  cause, 
the  names  of  the  defendant  and  its  attorneys  who  are 
addressed,  and  the  names  of  the  attorneys  subscribed 
to  the  notice,  it  reads : 
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**Tou  will  please  take  notice  that  the  above-named 
plaintiflF  (appellant)  appeals  to  the  Supreme  Court  of 
this  state  from  the  judgment  entered  May  23d,  in 
favor  of  the  defendant  (respondent),  and  appeals 
from  the  whole  of  such  judgment. '  * 

The  transcript  herein  shows  that  a  regular  term 
of  the  Circuit  Court  of  the  State  of  Oregon  for  Coos 
County  was  held  at  the  courthouse  in  that  county, 
commencing  April  27, 1914 ;  the  same  being  the  fourth 
Monday  in  that  month  and  the  time  fixed  by  law  for 
holding  such  term,  at  which  were  present  the  trial 
judge  and  other  oflScers. 

*'When  on  Saturday,  the  23d  day  of  May,  1914,  the 
same  being  the  twenty-second  judicial  day  of  said 
term  of  said  court,  the  foDowing  proceedings,  among 
others,  were  had,  to  wit:  Eino  Raiha,  Plaintiff,  v.  Coos 
Bay  Coal  <&  Fuel  Company,  Defendant.  No.  3840. 
Now,  at  this  time  the  jury  impaneled  to  try  the  above- 
entitled  cause  having  returned  their  verdict  in  favor 
of  the  defendant  and  against  the  plaintiff,  which  ver- 
dict is  received  by  the  court  and  filed  herein.  On  mo- 
tion of  defendant  for  judgment  on  such  verdict,  it  is 
considered,  ordered  and  adjudged  that  judgment  be 
and  the  same  is  hereby  rendered  and  given  in  favor 
of  the  defendant  and  against  the  plaintiff  for  its  costs 
and  disbursements.     (Journal  signed.) 

**JoHN  S.  Coke, 
'*  Judge. '^ 

The  undertaking  on  appeal  does  not  identify  the 
judgment  complained  of  with  any  greater  particu- 
larity than  the  specification  in  the  notice.  The  statute 
referring  to  the  written  means  of  initiating  an  appeal 
is  in  part  as  follows : 

**Such  notice  shall  be  sufficient  if  it  contains  the  title 
of  the  cause,  the  names  of  the  parties,  and  notifies  the 
adverse  party  or  his  attorney  that  an  appeal  is  taken 
to  the  Supreme  Court  or  Circuit  Court,  as  the  case 
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may  be,  froin  the  judgment,  order  or  decree,  or  some 
specified  part  thereof'^:  Section  550,  L.  0.  L. 

It  is  admitted  that  the  several  requirements  of  the 
statute  have  been  complied  with,  but  it  is  maintained 
that  the  judgment  is  not  adequately  specified  in  tho 
notice  of  appeal.  Under  the  practice  formerly  pre- 
vailing in  this  court,  a  notice  of  appeal  as  indefinite 
as  the  one  under  consideration  would  probably  be  re- 
garded as  insufficient:  Crawford  v.  Wist,  26  Or.  596 
(39  Pac.  218) ;  Duffy  v.  McMahon,  30  Or.  306  (47  Pac. 
787);  Hamilton  v.  Butler,  33  Or.  370  (54  Pac.  200). 
The  later  decisions,  however,  are  to  the  effect  that  if, 
from  an  inspection  of  the  notice  of  appeal  it  can  be 
determined  by  fair  construction  or  reasonable  intend- 
ment, and  without  resort  to  evidence  aliunde  the 
transcript,  that  the  appeal  is  taken  from  the  judgment 
or  decree  in  a  particular  case,  it  will  be  sufficient  to 
confer  jurisdiction  of  the  cause :  Summers  v.  Geer,  50 
Or.  249  (85  Pac.  513,  93  Pac.  133) ;  Ferrari  v.  Beaver 
Hill  Coal  Co.,  54  Or.  210  (94  Pac.  181,  95  Pac.  498, 102 
Pac.  175,  1016) ;  Ready  v.  U7iited  Rys.  Co,,  57  Or.  325 
(100  Pac.  658,  108  Pac.  197);  MacMahon  v.  Huil,  63 
Or.  133  (119  Pac.  348, 124  Pac.  474, 126  Pac.  3) ;  Holton 
V.  Holton,  64  Or.  290  (129  Pac.  532) ;  Fraley  v.  Hoban, 
69  Or.  180  (133  Pac.  1190). 

An  oral  notice  of  appeal,  given  when  the  judgment 
or  decree  is  rendered,  is  now  sufficient  to  secure  a 
transfer  of  the  cause,  if  a  proper  undertaking  be  given 
and  the  transcript  filed  within  the  time  limited  there- 
for :  Section  550,  L.  0.  L.  As  consonant  with  this  late 
enactment,  the  procedure  that  heretofore  obtained, 
with  respect  to  the  manner  of  inaugurating  an  appeal, 
has  been  so  modified  as  to  avoid  all  technicalities,  and 
a  written  notice  is  now  held  to  be  sufficient  if  it  com- 
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plies  with  the  requirements  of  the  statute  hereinbefore 
quoted,  and,  if  from  an  inspection  thereof  the  adverse 
party  could  not  have  been  misled  as  to  the  order,  judg- 
ment or  decree  undertaken  to  be  reviewed. 

Believing  that  the  notice  of  appeal  herein  is  ade- 
quate in  these  particulars,  the  motion  to  dismiss  the 
appeal  should  be  denied,  and  it  is  so  ordered. 

Motion  to  Dismiss  Denied. 


Beversed  June  29,  1915. 

On  the  Merits. 

(149  Pac  940.) 

Department  1.  Statement  by  Mr.  Chief  Justice 
Moore. 

This  is  an  action  to  recover  damages  for  a  personal 
injury.  The  complaint  charges,  in  effect,  that  the  de- 
fendant is  a  corporation  and  engaged  in  mining  coal 
beneath  the  earth's  surface  at  such  a  depth  as  to  ren- 
der the  work  inherently  dangerous  on  account  of  the 
liability  of  noxious  and  combustible  gases  to  accumu- 
late, which  could  have  been  guarded  against  by  the 
exercise  of  reasonable  care  and  diligence,  and  that  the 
defendant  failed  to  install  in  its  mine  sufficient  venti- 
lating fans  and  air  shafts  to  dissipate  such  gases,  by 
reason  whereof  the  plaintiff,  one  of  its  employees,  on 
November  17,  1913,  on  entering  a  room  of  the  mine 
as  directed,  was  severely  burned  and  injured  as  a  re- 
sult of  a  violent  explosion  which  just  then  occurred. 

The  answer  denies  the  negligence  alleged,  and  avers, 
in  substance,  that  the  plaintiff  was  supplied  with  a 
safety  lamp  which  he  was  instructed  to  use  on  enter- 
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ing  the  chambers  of  the  mine,  but,  disregarding  the 
directions,  he  entered  a  coal-room  with  a  lamp  having 
an  exposed  flame,  and  by  reason  thereof  a  small  ex- 
plosion occurred,  and  he  was  slightly  injured,  which 
hurt  resulted  from  his  own  contributory  negligence. 
The  reply  having  denied  the  allegations  of  new  matter 
in  the  answer,  the  cause  was  tried,  resulting  in  a  ver- 
dict and  judgment  for  the  defendant,  and  the  plaintiff 
appeals.  Rbversed.    Rehearing  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Isham  N.  Smith,  Mr,  William  T.  Stoll  and  Messrs. 
Brenn  &  Hyde,  with  an  oral  argument  by  Mr.  Smith. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  John  D.  Goss  and  Mr.  J.  C.  Kendall,  with  an 
oral  argument  by  Mr.  Goss. 

Opinion  by  Mr.  Chief  Justice  Moore. 

An  exception  having  been  taken  by  the  plaintiff's 
counsel,  it  is  contended  that  an  error  was  committed 
in  charging  the  jury  as  follows : 

'*The  law  provides  that,  notwithstanding  the  negli- 
gence or  carelessness  of  the  defendant,  if  the  plaintiff 
himself  has  been  guilty  of  contributory  negligence, 
such  negligence  as  proximately  contributes  to  the  in- 
jury, then  the  plaintiff  cannot  recover,  notwithstand- 
ing the  negligence  of  the  defendant." 

It  is  maintained  by  the  defendant's  counsel  that,  to 
entitle  an  exception  to  be  considered  on  appeal,  it 
must  be  separately  stated  in  the  bill  of  exceptions  with 
so  much  of  the  evidence  as  is  necessary  to  explain  it 
(Section  171,  L.  0.  L.) ;  and,  since  no  testimony  is  thus 
set  forth,  the  question  suggested  is  not  properly  before 
this  court. 
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■  * 

2.  When  an  exception  is  taken  to  the  ruling  of  a 
trial  court  upon  the  admission  or  exclusion  of  evi- 
dence, so  much  of  the  testimony  as  will  enable  the 
appellate  court  fully  to  understand  the  question  in- 
volved must  be  copied  in  the  bill  of  exceptions. 

3.  If,  however,  an  exception  relates  to  the  giving  of 
an  instruction  which  under  the  pleadings  would  have 
been  an  improper  application  of  the  rules  of  law  to  the 
case,  under  any  view  that  might  be  taken,  the  error 
will  be  reviewed  on  appeal,  though  no  testimony  is  in- 
corporated in  the  bill  of  exceptions:  Willis  v.  Horti- 
cultural Fire  Relief,  69  Or.  293  (137  Pac.  761,  Ann. 
Cas.  1916A,  449). 

4.  Section  6  of  the  Employers '  Liability  Act  reads : 

''The  contributory  negligence  of  the  person  injured 
shall  not  be  a  defense,  but  may  be  taken  into  account 
by  the  jury  in  fixing  the  amount  of  the  damage ' ' :  Gen. 
Laws  Or.  1911,  c.  3. 

The  decisive  question  to  be  considered  is  whether 
or  not  the  facts  alleged  in  the  complaint  bring  the 
cause  of  action  within  the  provisions  of  the  statute  last 
cited.  That  enactment  declares  that  all  persons  hav- 
ing charge  of  or  responsible  for  any  work  involving 
risk  or  danger  to  the  employees  ''shall  use  every  de- 
vice, care  and  precaution  which  it  is  practicable  to  use 
for  the  protection  and  safety  of  life  and  limb" :  Id.,  §  1. 
It  will  be  remembered  the  complaint  alleges  that  the 
work  in  which  the  plaintiff,  as  an  employee  of  the  de- 
fendant, was  engaged  when  he  was  injured,  was  in- 
trinsically dangerous.  No  evidence  is  before  us  from 
which  the  degree  of  danger  to  which  the  plaintiff  was 
exposed  can  readily  be  determined,  but  from  a  mere 
inspection  of  the  averments  of  the  complaint  it  is  be- 
lieved the  cause  of  action  set  forth  therein  brings  it 
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within  the  provisions  of  the  act  mentioned:  Dorn  v. 
Clarke-Woodivard  Drug  Co.,  65  Or.  516  (133  Pac. 
351) ;  Schulte  v.  Pacific  Paper  Co.,  67  Or.  334  (135 
Pac.  527,  136  Pac.  5) ;  Dunn  v.  Orchard  Co.,  68  Or.  97 
(136  Pac.  872) ;  Wasiljeff  v.  Hawley  Paper  Co.,  68  Or. 
487  (137  Pac.  755) ;  Browning  v.  Smiley-Lampert 
Lumber  Co.,  68  Or.  502  (137  Pac.  777.) 

An  error  was  committed  in  giving  the  instruction 
complained  of. 

The  judgment  is  therefore  reversed  and  a  new  trial 
ordered.  Reversed.     Rehearing  Denied. 

Mr.  Justice  Burnett,  Mr.  Justice  Eakin  and  Mr. 
Justice  McBride  concur. 


Denied  September  7|  1915. 

On  Petition  for  Rehearing. 

(151  Pac.  471.) 

Mr.  John  D.  Goss  and  Mr.  J.  C.  Kendall,  for  the  mo- 
tion. 

Mr.  Isham  N.  Smith,  Mr.  William  T.  Stoll  and 
Messrs.  Brenn  &  Hyde,  contra. 

Opinion  by  Mr.  Chief  Justice  Moore. 

It  is  contended  in  a  petition  for  a  rehearing  that 
a  reversal  of  the  judgment  herein  was  erroneously 
based  on  the  giving  of  an  instruction  on  the  ques- 
tion of  contributory  negligence,  when  the  bill  of  ex- 
ceptions does  not  purport  to  contain  any  of  the  tes- 
timony, and  for  that  reason  it  cannot  be  said  from 
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an  inspection  of  the  transcript  that  the  plaintiff's  right 
of  recovery  is  founded  on  the  Employers'  Liability 
Act,  under  which  statute  alone  contributory  negligence 
is  not  a  defense :  Gen.  Laws  Or.  1911,  c.  3,  §  6 ;  Schaed- 
ler  V.  Columbia  Contract  Co.,  67  Or.  412  (135  Pac.  536). 
5.  When  a  bill  of  exceptions  does  not  purport  to 
contain  the  evidence,  and  fails  to  state  that  no  testi- 
mony was  offered  on  a  particular  issue,  it  will  be  pre- 
sumed, from  instructions  given  in  respect  to  facts  dis- 
puted by  the  pleadings,  that  such  parts  of  the  charge 
were  predicated  on  testimony  that  had  been  received : 
Baker  County  v.  Huntington,  48  Or.  593  (87  Pac.  1036, 
89  Pac.  144).    In  the  charge  it  was  said : 

**It  is  the  duty  of  the  master  operating  a  mine  to  use 
all  appliances  readily  obtainable  *  *  for  the  preven- 
tion of  accidents  arising  from  the  accumulation  of 
gases  or  other  explosives,  and  failure  to  observe  that 
duty  by  the  master  constitutes  negligence  on  his  part." 

The  court  further  instructed  as  follows : 

**It  is  incumbent  upon  the  defendant  to  make  out 
the  better  case  as  to  the  affirmative  defenses,  provid- 
ing the  plaintiff  has  first  of  all  established  by  pre- 
ponderance of  the  evidence  that  he  received  his  injury 
by  reason  of  the  carelessness  or  negligence  of  the  de- 
fendant in  the  particulars,  or  some  of  the  particulars, 
as  described  in  the  complaint." 

From  these  excerpts  and  others  of  like  import  the 
court  conceded  that  testimony  had  been  given  by  the 
plaintiff  tending  to  show  that  he  was  hurt  by  an  ex- 
plosion of  gas  in  the  defendant's  coal  mine,  as  alleged 
in  the  complaint.  The  facts  thus  appearing  from  an 
inspection  of  the  bill  of  exceptions,  as  evidenced  by 
the  language  last  quoted,  prove  that  the  cause  of  ac- 
tion arose  under  the  statute  referred  to,  and  not  under 
the  principles  of  the  common  law. 
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6.  By  the  act  mentioned,  though  contributory  negli- 
gence is  not  a  bar  to  a  recovery  of  damages  by  an 
employee  for  an  injury  resulting  from  the  alleged 
carelessness  of  the  master,  the  measure  of  the  loss 
occasioned  by  the  hurt  is  apportioned  ratably  between 
the  parties  according  to  their  respective  want  of  ordi- 
nary care :  Filkins  v.  Portland  Lumber  Co.,  71  Or.  249 
(142Pac.  578). 

The  former  opinion  is  therefore  adhered  to. 

On  Rehearing  Fobmeb  Opinion  Approved. 


'Argued  July  2,  modified  September  7,  1915. 

JONES  V.  SHEFLER. 

(151  Pac.  463.) 

Mortgages — Title  of  Grantee  in  Deed  Constituting  a  Mortgage — Evi- 
dence. 

1.  Evidence  held  to  justify  a  finding  that  the  grantee  in  a  deed 
intended  as  a  mortgage  acquired  by  purchase  the  absolute  title  to 
the  property. 

Principal  and  Agent — Liability  of  Agent — ^Evidence. 

2.  Defendant  suggested  to  plaintiff  that  he  should  exchange  his 
farms  D.  and  F.  for  the  property  of  a  third  person.  Plaintiff  gave 
his  consent  to  defendant  attempting  to  make  an  exchange,  and  recog- 
nized defendant  as  his  agent,  acting  in  the  capacity  of  real  estate 
broker.  Defendant  testified  that  he  worked  the  deal  through.  By 
fraud,  the  farm  D.  was  conveyed  to  a  third  person  for  the  benefit  of 
defendant.  Held,  that  defendant  was  the  agent  of  plaintiff,  and  he 
could  not  retain  the  benefit  of  the  conveyance  as  against  plaintiff, 
who  was  not  materially  injured  because  he  transferred  what  he  was 
willing  to  transfer  in  exchange  for  the  property  of  the  third  person. 


Deeds— Fraud— Evidence — Snf&dency. 

3.  Evidence  held  to  justify  a  finding  that  a  deed  was  procured  by 
fraud. 

DeedB— Fraud— Ratification— Evidence. 

4.  Evidence  held  not  to  justify  a  finding  that  a  grantor,  induced 
by  fraud  to  execute  a  deed,  ratified  the  conveyance,  so  as  to  prevent 
him  from  suing  to  set  it  aside  for  the  fraud. 
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Cancellation  of  Instruments — ^BeUef — ^Recovery  for  Improvements. 

5.  A  grantor,  induced  by  fraud  to  execute  a  deed  to  a  grantee  for 
the  benefit  of  a  third  person,  promised  the  third  person  to  compensate 
him  for  improvements  made  on  the  property,  though  such  person  was 
the  principal  in  the  fraud.  Eeld,  that  the  grantor,  suing  to  set  aside 
the  deed  for  the  fraud,  must,  on  obtaining  relief,  compensate  the  third 
person  for  the  improvements. 

[As  to  when  the  vendor  may  recover  possession  of  real  estate 
from  the  purchaser,  see  note  in  107  Am.  St.  Bep.  722.] 

Cancellation  of  Instruments — Suit  to  Set  Aside  Deed— Conditions. 

6.  A  grantor,  suing  to  set  aside  a  deed  for  fraud,  subsequent  to 
the  grantee  therein  executing  a  note  and  mortgage  on  the  property 
to  a  third  person,  who  in  his  complaint  alleges  that  he  brings  in  such 
note  and  mortgage  subject  to  the  order  of  the  court,  must,  to  obtain 
relief,  procure  the  cancellation  and  surrender  of  the  note,  or  satisfy 
any  judgment  procured  thereon,  as  he  is  not  entitled  both  to  the 
property  and  the  mortgage  thereon. 

From  Marion :  Whjjam  Galloway,  Judge. 

Department  2.     Statement  by  Mb.  Justice  Harbis. 

The  plaintiff,  M.  L.  Jones,  was  the  record  owner  of 
two  tracts  of  land  in  Marion  County,  one  of  which  em- 
braced about  746  acres  and  the  other  about  500  acres. 
For  the  sake  of  convenience  the  746-acre  tract  will  be 
designated  as  the  Durbin  farm  and  the  500-acre  tract 
will  be  called  the  Fairfield  farm.  E.  A.  Proudfoot 
was  the  owner  of  property  in  Portland,  Multnomah 
County,  which  will  be  referred  to  as  the  Peer  Hotel. 
The  lands  owned  by  Jones  were  mortgaged  for  $25,000, 
and  the  Peer  Hotel  was  encumbered  with  a  mortgage  for 
$35,000.  J.  W.  Grussi  and  C.  E.  Bolds  were  real  es- 
tate brokers  doing  business  in  Portland  under  the  firm 
name  of  Grussi  &  Bolds.  The  defendant  George  C. 
Shefler  was  employed  by  Grussi  &  Bolds,  and  had  full 
charge  of  their  farm  and  exchange  department.  The 
defendant  F.  J.  Eldriedge  had  for  many  years  been  on 
term«  of  intimate  friendship  with  the  plaintiff.  The 
defendant  Swastika  Farms  Company  is  a  corporation, 
which  was  organized  June  13,  1912,  and  for  all  prac- 
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tical  purposes  is  the  alter  ego  of  Eldriedge,  who  soon 
after  the  incorporation  of  the  company  conveyed  to 
it  all  his  interest  in  the  Durbin  farm.  J.  H.  Cummings 
is  a  near  relative  of  Shefler,  and  is  the  holder  of  a 
mortgage  for  $1,875  on  the  Durbin  farm,  pretended  to 
have  been  given  by  Shefler  in  May,  1912.  J.  C.  Wolfe 
is  the  lessee  of  a  portion  of  the  premises  from  Shefler. 
On  January  30,  1912,  E.  P.  Lundy  was  holding  the 
Durbin  farm  from  year  to  year  as  the  tenant  of  Jones. 
On  January  30, 1912,  the  plaintiff,  M.  L.  Jones,  and  the 
defendant  Geo.  C.  Shefler  entered  into  a  written  agree- 
ment which,  so  far  as  material  to  this  discussion, 
recites : 

**This  agreement,  made  this  30th  day  of  January, 
1912,  between  M.  L.  Jones,  the  first  party,  and  Geo.  C. 
Shefler,  the  second  party,  witnesseth:  The  first  party, 
on  the  conditions  hereinafter  named,  hereby  sells,  and 
agrees  to  convey  by  good  and  suflScient  warranty  deed, 
to  the  second  party,  the  following  described  real  prop- 
erty, to  wit:  [Describing  the  Durbin  farm  and  the 
Fairfield  farm.]  The  consideration  of  this  sale  is  the 
sum  of  $125,000.  The  second  party,  on  the  conditions 
hereinafter  named,  hereby  sells  and  agrees  to  convey 
unto  the  first  party,  by  good  and  sufficient  warranty 
deed,  the  following  described  real  property:  [Describ- 
ing the  Peer  Hotel] — at  and  for  the  sum  of  $125,000. 
Each  party  agrees  to  furnish  to  the  other,  within  three 
days  from  the  date  hereof,  an  abstract  of  title  show- 
ing, respectively,  a  fee-simple  title  free  of  encum- 
brances, except  that  a  certain  mortgage  upon  the  real 
property  agreed  by  the  second  party  to  be  conveyed 
to  the  first  party  for  $35,000,  given  to  the  Oregon 
Trust  Company  and  assigned  to  the  heir  or  heirs  of 
H.  W.  Scott,  is  excepted,  and  also  a  mortgage  of 
$25,000  given  by  the  first  party  on  his  lands  and  to 
be  discharged  as  hereinafter  stated.  Deeds  of  convey- 
ance shall  be  executed  by  each  party  to  the  other,  or 
to  such  party  or  parties  as  the  other  shall  designate, 
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within  two  days  from  date  thereof,  and  placed  in  es- 
crow in  the  United  States  National  Bank,  Salem,  Ore- 
gon, subject  to  the  approval  of  title  by  the  parties  and 
the  consummation  of  the  respective  engagements  of 
the  parties  as  herein  stipulated.  The  first  party  is  to 
pay  and  discharge  the  mortgage  of  $25,000  payable  to 
Hoefer  and  Zorn,  now  an  encumbrance  on  his  prop- 
erty, within  three  days,  and  send  the  release  of  mort- 
gage to  the  owner  of  said  mortgage  at  Guthrie, 
Oklahoma,  for  his  execution,  depositing  the  money  in 
said  bank  payable  to  his  order  on  the  receipt  of  said 
release  by  said  bank.  The  second  party  takes  the  said 
two  tracts  of  land  owned  by  the  first  party  subject  to 
the  rental  contracts  thereon  for  the  year  1912,  and 
subject  also  to  a  certain  hop  contract  now  outstanding, 
covering  the  hops  grown  thereon  in  the  year  1912 ;  he 
receiving  the  landlord's  rent.  The  first  party  buys 
the  property  agreed  to  be  conveyed  by  the  second 
party  subject  to  a  certain  lease  thereon  to  the  Star 
Brewery  Company,  and  a  lease  to  the  Portland  Bakery 
Company;  he  receiving  appropriate  assignments  of 
said  leases  by  the  second  party  upon  the  passing  of 
deed.  The  second  party  is  to  give  the  first  party  a 
mortgage  for  $35,000  upon  the  tract  of  land  of  750 
acres  first  above  described  payable  two  years  from 
date  thereof  at  8  per  cent  per  annum,  said  mortgage 
to  be  executed  and  delivery  of  note  and  mortgage  is 
to  be  made  at  the  time  of  passing  deeds.  Should  the 
second  party  at  any  time  during  the  continuance  of 
said  mortgage  make  sale  of  a  portion  or  portions  of 
said  tract,  a  proportional  release  of  the  mortgage  shall 
be  made  by  the  first  party  on  any  tract  sold.  *  *  The 
second  party  is  to  furnish  the  first  party  all  blue- 
prints, estimates  and  construction  contracts  relative  to 
the  construction  of  the  building  on  said  lots  5  and  6, 
called  the  Peer  Hotel;  the  first  party  to  have  reason- 
able time  to  examine  the  same  as  to  cost  of  construc- 
tion. •  *  '* 

Having  signified  their  willingness  to  close  the  trans- 
action, Proudfoot,  Shefler  and  Eldriedge  met  at  the 
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bank  on  February  23,  1912,  and  consummated  the 
agreement.  A  deed  dated  January  31,  1912,  signed 
by  R.  A.  Protidfoot  and  wife,  conveying  the  Peer 
Hotel,  subject  to  a  mortgage  of  $35,000,  to  Ilda  E. 
Jones,  Gertrude  V.  Jones,  Mrs.  G.  W.  Gray  and  Mrs. 
A.  M.  Cannon,  daughters  of  the  plaintiff,  was  delivered 
to  Jones.  A  deed,  signed  by  Jones  and  wife,  and  con- 
veying the  Fairfield  farm  to  Proudfoot  was  received 
by  the  latter.  Shefler  received  a  deed  which  conveyed 
to  him  the  Durbin  farm,  and  a  note  signed  by  Shefler 
and  wife  for  $35,000,  which  was  secured  by  a  mort- 
gage on  the  Durbin  farm,  was  delivered  to  Jones. 
The  deeds  and  the  mortgage  were  recorded. 

Claiming  that  Eldriedge  was  his  agent,  and  that 
the  deed  to  Shefler  was  induced  by  fraud,  the  plaintiff 
on  July  26,  1912,  commenced  this  suit  for  the  purpose 
of  setting  aside  the  conveyance  of  the  Durbin  farm. 
The  complaint  alleges  that  Eldriedge  came  to  plain- 
tiff and  solicited  the  privilege  as  plaintiff's  agent  of 
effecting  an  exchange  of  properties,  and  that  for  a 
certain  consideration  Jones  employed  Eldriedge  as 
agent  to  conduct  the  necessary  negotiations  with 
Proudfoot  for  the  accomplishing  of  the  exchange; 
that  Proudfoot  was  willing  to  exchange  the  hotel,  sub- 
ject to  the  $35,000  mortgage,  for  the  Fairfield  farm 
alone;  that  with  full  knowledge  of  the  terms  upon 
which  Proudfoot  was  willing  to  trade,  and  knowing 
that  Jones  was  not  aware  of  the  conditions  upon 
which  Proudfoot  would  exchange  properties,  Shefler 
and  Eldriedge  conspired  together  for  the  purpose  of 
defrauding  Jones  out  of  the  Durbin  farm;  that  in 
furtherance  of  the  fraudulent  design  Shefler  and 
Eldriedge  represented  that  Jones  would  be  required 
to  convey  free  from  encumbrance  both  the  Durbin 
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and  Fairfield  farms  in  exchange  for  the  Peer  Hotel; 
that  Shefler  was  a  person  of  large  financial  interests, 
and  as  such  held  large  claims  against  Proudf oot ;  that 
the  demands  held  by  Shefler  were  of  such  consider- 
able extent  tliat  the  Peer  Hotel  was  under  the  inrnie- 
diate  direction  and  control  of  Shefler;  that  as  a  re- 
sult of  the  proposed  exchange  Proudfoot  would  only 
acquire  the  Fairfield  farm,  which  was  equal  in  value 
to  all  the  equity  that  remained  to  Proudfoot  in  the 
hotel,  and  that  the  Durbin  farm  would  have  to  be 
deeded  to  Shefler  to  satisfy  the  claims  held  by  Shefler 
and  his  associates  against  Proudfoot;  that  the  repre- 
sentations were  false;  that,  relying  upon  the  state- 
ments made  by  Shefler  and  Eldriedge,  the  plaintiff 
deeded  the  Fairfield  farm  to  Proudfoot  and  conveved 
the  Durbin  farm  to  Shefler,  who  was  employed  by  and 
acting  as  the  agent  of  Eldriedge.  The  complaint  con- 
cludes with  a  prayer  that  Jones  be  decreed  to  be  the 
owner  of  the  Durbin  farm,  that  the  mortgage  from 
Shefler  to  Cummings  be  canceled,  that  the  deed  from 
Eldriedge  to  the  Swastika  Farms  Company  be  an- 
nulled, and  for  equitable  relief. 

The  defendant  Shefler  answered  by  denying  the 
charge  of  fraud,  and  alleging  that  Eldriedge  does  not 
own  any  interest  in  the  Durbin  farm,  and  that  the 
Swastika  Farms  Company  wrongfully  claims  to  own 
the  land.  For  a  separate  answer  Shefler  alleges  that 
the  Peer  Hotel  was  worth  $125,000,  and  that  the  Dur- 
bin and  Fairfield  farms  were  together  of  the  value  of 
$125,000,  and  that  the  plaintiff  agreed  to  and  did  trade 
the  two  farms  for  the  Peer  Hotel;  that  the  plaintiff 
was  to  convey  the  farms  to  such  persons  as  might  be 
named  by  Shefler,  who  likewise  was  to  transfer  the 
hotel  to  such  persons  as  Jones  might  designate;  that 
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deeds  were  executed  and  delivered  pursuant  to  the 
agreement ;  that  Jones  relied  upon  his  own  judgment, 
after  a  personal  inspection  of  the  Peer  Hotel,  and 
was  not  deceived  or  defrauded  by  Shefler.  The  an- 
swer filed  by  Shefler  further  avers  that  immediately 
preceding  the  commencement  of  this  suit  Eldriedge 
and  Jones  conspired  together  to  defraud  Shefler  out 
of  the  Durbin  farm.  Shefler  asks  for  a  decree  declar- 
ing him  to  be  the  owner  of  the  land,  and  that  the  clouds 
created  by  the  plaintiff  and  other  defendants  be  re- 
moved. Eldriedge  and  the  Swastika  Farms  Company 
answered  jointly.  They  deny  the  accusations  of  fraud 
made  by  Jones  in  the  complaint,  and  assert  that 
Shefler  was  acting  as  agent  and  trustee  for  Eldriedge, 
and  that  Shefler  wrongfully  claims  to  own  the  land. 

For  a  separate  answer  to  the  complaint  Eldriedge 
and  the  Swastika  Farms  Company  aver  that,  while 
the  title  to  the  Fairfield  farm  appeared  of  record  in 
the  name  of  Jones,  the  fact  was  that  Eldriedge  owned 
an  undivided  one-half  interest  in  that  property;  that, 
while  the  deeds  purported  to  convey  all  the  Fairfield 
farm  to  Jones,  they  were  only  intended  to  convey  an 
undivided  half  in  fee,  and  to  operate  as  a  mortgage 
on  the  other  one-half  interest  to  secure  certain  ad- 
vances made  by  Jones  to  Eldriedge,  and  amounting 
to  about  $15,000  on  January  30,  1912;  that  having 
learned  that  Proudfoot  desired  to  exchange  the  Peer 
Hotel  for  acreage,  Eldriedge  communicated  the  in- 
formation to  Jones,  who  inspected  the  Peer  Hotel, 
and,  having  decided  that  it  was  worth  $120,000,  he 
expressed  a  willingness  to  trade  by  giving  for  the 
Peer  Hotel  the  Durbin  farm,  valued  at  $90  per  acre, 
and  the  undivided  one-half  of  the  Fairfield  farm, 
valued  at  $22,500,  and  to  cancel  the  indebtedness  which 
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Jones  held  against  Eldriedge  in  the  sum  of  $15,000; 
that  afterward,  in  exchange  for  the  Peer  Hotel,  Jones 
conveyed  the  Fairfield  farm  to  Proudfoot,  and  to 
Shefler,  who  had  been  employed  by  Eldriedge  to  aid 
in  closing  the  trade,  the  Durbin  farm  was  deeded  in 
trust  for  Eldriedge,  while  the  debt  due  from  Eldriedge 
to  Jones  was,  as  a  part  of  the  consideration  for  the 
exchange,  wiped  out  and  canceled.  It  is  further 
averred  that  at  the  time  of  conveying  the  Durbin  farm 
Jones  knew  that  the  title  was  taken  by  Shefler  in  trust 
for  Eldriedge,  for  the  reason  that  Shefler  had  repre- 
sented to  Eldriedge  that  the  former  could  through 
eastern  connections  furnish  the  necessary  money  to 
enable  Eldriedge  to  improve  the  land,  and  that  Shefler 
would  advance  moneys  to  the  amount  of  $10,000.  It 
is  also  set  forth  that,  immediately  after  the  trade  was 
closed,  Eldriedge,  with  the  knowledge  and  consent  of 
Jones,  paid  Lundy  $1,000  for  a  cancellation  of  the 
lease  held  by  Lundy,  and  that  Eldriedge  then  went 
upon  the  premises  and  made  improvements  valued  at 
$6,000.  Eldriedge  and  the  Swastika  Farms  Company 
further  alleged  that  Jones  ratified  the  conveyance  of 
the  Durbin  farm  to  Shefler,  because  in  June,  1912, 
Jones  loaned  to  Eldriedge  $1,000,  and  took  as  secur- 
ity shares  of  stock  in  the  Swastika  Farms  Company, 
and  also  because  in  April,  1912,  Eldriedge  made  appli- 
cation to  Jones  for  a  loan  of  $5,000,  and  with  the 
understanding  that  the  farm  would  be  mortgaged  to 
secure  such  loan  the  plaintiff  by  indorsement  pro- 
cured for  the  use  of  Eldriedge  the  sum  of  $5,000^ 
which  the  latter  secured  by  causing  Shefler  to  execute 
a  mortgage  on  the  farm.  For  the  purpose  of  obtain- 
ing afiSrmative  relief  against  Shefler,  it  is  alleged  in 
the  answer  of  Eldriedge  and  Swastika  Farms  Com- 
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pany  that  Shefler  had  been  employed  and  paid  $1,250 
by  Eldriedge  for  assisting  in  bringing  about  the  ex- 
change of  properties,  and  that  the  Durbin  farm  was 
conveyed  to  Shefler  in  trust  for  Eldriedge,  the  former 
agreeing  to  advance  $10,000  to  enable  the  latter  to  im- 
prove the  land;  that  Eldriedge  has  since  conveyed  all 
his  interest  to  the  Swastika  Farms  Company;  and  that 
Shefler  has  failed  to  comply  with  the  demand  of  the 
corporation  to  convey  the  land  to  it.  The  answer 
prays  that  Shefler  be  decreed  the  trustee  of  the  Swas- 
tika Farms  Company,  and  that  he  be  required  to  trans- 
fer the  land  to  the  corporation,  and  that  the  Cum- 
mings  mortgage  be  canceled. 

By  appropriate  replies  the  plaintiff  traversed  the 
defenses  set  up  by  the  answering  defendants.  Lundy 
and  Cummings  made  no  appearance.  The  trial  com- 
menced December  15,  1913,  and  on  February  27,  1914, 
terminated  in  a  decree  which  cancels  the  deed  from 
Jones  to  Shefler,  annuls  the  conveyance  from  El- 
driedge to  the  Swastika  Farms  Company,  sets  aside 
the  mortgage  from  Shefler  to  Cummings,  and  awards 
to  the  Swastika  Farms  Company  a  judgment  against 
Jones  for  $11,000,  on  the  theory  that  Eldriedge  had 
paid  to  Proudfoot  the  sum  of  $5,000  as  a  part  of  the 
consideration  for  the  exchange  of  the  properties,  im- 
provements to  the  extent  of  $6,000  had  been  made,  and 
a  commission  of  $5,000  should  be  paid  by  Jones;  the 
three  sums  aggregating  $16,000,  from  which  $5,000, 
the  amount  of  the  loan  procured  by  Jones,  was  de- 
ducted, leaving  a  balance  of  $11,000.  The  plaintiff 
appealed  from  that  portion  of  the  decree  which 
awarded  a  judgment  against  him.  Shefler  did  not 
appeal,  but  Eldriedge  and  the  Swastika  Farms  Com- 
pany appealed  from  the  whole  decree.        Modified. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  H,  McNary  and  Mr.  A.  M.  Cannon,  with  an 
oral  argument  by  Mr.  McNary. 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  Murphy,  Conley  <&  Deneffe,  with  oral  argu- 
ments by  Mr.  Arthur  A.  Murphy  and  Mr.  J.  A.  Conley. 

Mb.  Justice  Habris  delivered  the  opinion  of  the 
court. 

Briefly  stated,  the  facts  present  a  situation  where 
Proudfoot  owned  the  Peer  Hotel  and  Jones  possessed 
two  farms,  one  of  which  is  called  the  Durbin  farm  and 
the  other  is  known  as  the  Fairfield  farm;  Proudfoot 
deeded  the  hotel  to  Jones,  with  an  encumbrance  of 
$35,000.  Jones  transferred  the  Fairfield  farm  to 
Proudfoot,  and  conveyed  the  Durbin  farm  to  Shefler, 
who  then  gave  to  Jones  a  note  for  $35,000,  secured  by 
a  mortgage  on  the  land.  As  we  read  the  complaint, 
the  version  as  given  by  the  plaintiff  is  that  Eldriedge 
was  acting  as  the  agent  of  Jones,  and  Shefler  was  em- 
ployed by  Eldriedge.  One  farm  was  conveyed  to 
Proudfoot,  and  one  to  Shefler,  with  the  belief  that  the 
Fairfield  farm  paid  Proudfoot  for  his  remaining 
equity  in  the  hotel,  and  the  Durbin  farm  satisfied  the 
large  claims  held  by  Shefler  against  Proudfoot  and 
the  hotel,  when  in  truth  Shefler  did  not  hold  any  claims 
at  all  against  Proudfoot,  and  the  Durbin  farm  was 
therefore  fraudulently  acquired  by  Shefler  for  the 
benefit  of  Eldriedge,  who  was  at  all  times  the  agent 
of  Jones.  This  suit  in  no  way  affects  the  transfer  of 
the  Fairfield  farm  to  Proudfoot,  and  the  only  land 
involved  in  the  litigation  is  the  Durbin  farm. 

Epitomizing  the  story  told  by  Shefler  in  his  answer : 
He  claims  to  be  owner  of  the  land,  denies  that  El- 
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driedge  possesses  any  interest  entitled  to  recogni- 
tion and  rests  his  claim  of  ownership  on  the  ground 
that  he  made  a  contract  with  Jones,  who,  after  mak- 
ing a  personal  inspection  of  the  hotel  property,  con- 
veyed only  that  which  he  agreed  to  convey,  and  re- 
ceived all  that  he  contracted  for,  and  that  therefore 
Jones  was  not  injured.  Eldriedge  and  the  Swastika 
Farms  Company  plead  their  claim  to  the  land  by  as- 
serting that,  while  Jones  had  a  deed  to  the  Fairfield 
farm,  he  only  owned  an  undivided  one  half  of  that 
property,  and  held  the  other  half  as  security  for  about 
$15,000  which  Eldriedge  owed  him;  that  Jones  con- 
veyed the  Fairfield  farm  to  Proudfoot  free  from  en- 
cumbrance, and  paid  Eldriedge  for  his  equity  in  that 
property  by  transferring  the  Durbin  farm  to  Shefler 
for  the  benefit  of  Eldriedge,  and  then  taking  a  mort- 
gage back  for  $35,000.  Eldriedge  accounts  for  the 
deed  being  made  to  Shefler  by  saying  that  the  latter 
was  to  advance  to  the  former  $10,000,  which  Eldriedge 
planned  to  use  in  the  improvement  of  the  property. 
Eldriedge  and  the  Swastika  Farms  Company  fur- 
ther contend  that,  regardless  of  whether  the  transac- 
tion was  fraudulent  or  honest,  Jones  ought  not  to  be 
permitted  to  accuse  Shefler  and  Eldriedge  of  wrong- 
doing, because  with  a  full  knowledge  of  all  the  facts 
(a)  Jones  procured  a  loan  of  $5,000  for  Eldriedge  and 
as  security  took  a  mortgage  on  the  farm;  (b)  Jones 
loaned  to  Eldriedge  $1,000,  and  received  shares  of 
stock  in  the  Swastika  Farms  Company  to  secure  the 
loan;  and  (c)  Eldriedge  and  his  grantee  the  corpora- 
tion made  improvements  to  the  amount  of  $6,000. 

A  recital  of  the  conflicting  claims  of  the  litigants  at 
once  reveals  that  the  plaintiff's  right  to  relief  depends 
upon  whether  Eldriedge  was  his  agent ;  that  Eldriedge 


Sept.  1915.]  !7oNBS  v.  Shepler.  295 

predicates  his  claims  upon  the  contention  that  he  had 
an  equity  in  the  Fairfield  farm,  and  that  Jones  held 
the  title  to  an  undivided  half  to  secure  an  indebted- 
ness ;  and  that  Shefler  simply  stands  on  the  agreement 
with  Jones,  and  fortifies  himself  behind  the  assertion 
that  Jones  looked  at  the  hotel,  and  then  gave  all,  but 
not  more,  than  he  agreed  to  give,  and  received  all  that 
was  promised  to  him. 

1.  The  question  first  demanding  attention  concerns 
the  claim  made  by  Eldriedge  that  Jones  held  the  legal 
title  to  one  half  of  the  Fairfield  farm  to  secure  an  in- 
debtedness of  about  $15,000.  If  Edriedge  had  an 
equity  in  the  property  conveyed  to  Proudfoot,  then 
he  has  laid  a  substantial  foundation  for  his  conten- 
tion that  the  Durbin  farm,  subject  to  the  $35,000  mort- 
gage, paid  for  his  equity  in  the  Fairfield  farm ;  but  if 
he  had  in  fact  sold  all  his  interest  to  Jones,  and  if  it 
was  understood  by  the  parties  that  Jones  did  not  hold 
the  title  as  security  only,  then  the  very  basis  of  the 
contention  made  by  Eldriedge  is  swept  away,  while 
the  position  of  Jones  is  materially  strengthened.  We 
shall  therefore  relate  some  of  the  transactions  in- 
volving the  Fairfield  farm.  Eldriedge  had  been  liti- 
gating with  John  Hoefer  and  Casper  Zorn  over  the 
Fairfield  farm  and  a  tract  of  228  acres  known  as  the 
Waconda  farm  (see  Eldriedge  v.  Hoefer,  52  Or.  241 
(93  Pac.  246,  94  Pac.  563,  96  Pac.  1105),  during  which 
time  Jones  had  advanced  money  to  Eldriedge,  and 
for  the  purpose  of  securing  the  advances  already  made 
as  well  as  such  as  might  subsequently  be  furnished, 
Eldriedge  executed  a  quitclaim  deed  on  April  11, 1908, 
conveying  to  Jones  all  interest  in  the  Fairfield  and 
Waconda  farms.  On  January  16, 1909,  Eldriedge  exe- 
cuted and  delivered  to  Jones  an  instrument  referred 
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to  in  the  transcript  of  testimony  as  the  confirmatory 
deed.  After  reciting  that  the  quitclaim  deed  was 
intended  as  a  mortgage,  the  confirmatory  deed  reads 
thus: 

''Whereas,  the  said  M.  L.  Jones,  in  addition  to  the 
sums  of  money  loaned  to  me  as  aforesaid,  has  lately 
paid,  satisfied  and  discharged  an  indebtedness  owing 
by  me  to  divers  and  sundry  persons,  and  has  assumed 
and  become  obligated  to  pay  said  indebtedness  to  the 
said  John  Hoefer  and  Casper  Zorn,  and  made  addi- 
tional loans  and  advances  to  me,  all  as  payments  on 
an  agreed  purchase  price  of  said  lands,  and  all  suffi- 
cient in  amount  to  equal  the  value  of  my  interests  in 
the  said  lands  hereinbefore  described,  under  an  agree- 
ment that  all  my  right,  title,  interest  and  estate,  both 
legal  and  equitable,  and  particularly  my  equity  of 
redemption  in  and  to  said  above-described  lands,  and 
every  part  and  parcel  thereof,  should  absolutely  pass 
to  and  vest  in  said  M.  L.  Jones,  by  virtue  of  the  con- 
veyance to  him  of  August  21,  1908,  divested  of  all 
claims  to  ownership  or  equity  of  redemption  therein 
by  me,  and  under  the  further  agreement  that  said  deed 
of  August  21,  1908,  should  be  supplemented  by  my 
acknowledgment  and  confirmation  of  the  same  as  such 
absolute  deed  of  conveyance  by  deed  of  confirmation 
executed  according  to  the  usual  formalities  of  the 
law :  Now,  therefore,  I,  the  said  Freeman  J.  Eldriedge 
aforesaid,  in  fulfillment  of  the  foregoing  promises, 
considerations  and  agreements,  do  hereby  grant,  bar- 
gain, sell,  remise,  release,  convey  and  confirm  unto 
the  said  M.  L.  Jones  by  my  said  deed  of  quitclaim 
executed  and  delivered  to  him  on  the  21st  day  of 
August,  1908,  as  aforesaid,  as  well  as  by  these  pres- 
ents, all  my  right,  title,  interests  and  estate,  both  legal 
and  equitable,  and  all  my  equity  of  redemption  from 
any  and  all  persons  whomsoever,  in  and  to  the  above- 
described  lands,  tenements  and  hereditaments,  and 
every  part  and  parcel  thereof,  to  have  and  to  hold  the 
same  unto  the  said  M.  L.  Jones,  his  heirs  and  assigns, 
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forever,  divested  of  all  claim  or  claims  of  ownership, 
present  or  remote,  absolute  or  contingent,  by  me,  and 
I  hereby  direct  the  said  John  Hoef er  and  Casper  Zorn 
to  convey  the  legal  title  to  said  lands  to  the  said  M.  L. 
Jones." 

Jones  claims  that  it  was  agreed  that  the  confirm- 
atory deed  was  to  pass  the  absolute  title  to  all  the 
Fairfield  farm  on  the  basis  of  $70  per  acre,  making 
$35,000  as  the  purchase  price  of  the  500  acres. 
Eldriedge  contends  that  the  confirmatory  deed  was 
designed  to  convey  to  Jones  an  undivided  one  half  of 
the  Fairfield  farm  in  payment  of  $17,500  of  the  in- 
debtedness, and  the  other  undivided  one  half  was  to 
be  held  as  security  for  such  indebtedness  as  remained 
over  and  above  the  $17,500.  Both  Jones  and  Eldriedge 
state  that  the  land  agreed  to  be  conveyed  to  Jones 
was  figured  at  $70  per  acre,  but  they  are  not  agreed 
upon  how  much  interest  in  the  land  was  transferred  to 
Jones.  On  the  day  of  the  execution  of  the  deed,  but 
before  it  was  signed,  a  memorandum  was  prepared 
showing  the  moneys  previously  paid  by  Jones,  as 
well  as  debts  due  from  Eldriedge  to  third  parties, 
aggregating  $33,313.33.  The  memorandum  is  in  evi- 
dence, and  it  shows  that  Eldriedge  over  his  signature 
authorized  Jones  to  pay  the  outstanding  indebtedness, 
which  included  $24,671.90  due  Hoefer  and  Zorn,  and 
to  credit  the  payments  *'on  the  purchase  price  of  the 
Eldriedge  Fairfield  farm."  This  identical  memoran- 
dum shows  that  the  parties  figured  $1,686.67  as  the 
difference  between  $35,000  and  $33,313.33.  Eldriedge 
having  stated  that  he  wanted  a  chance  to  get  half  of 
the  Fairfield  farm  back,  Jones  told  him  that  he  would 
give  a  writing  by  which  Eldriedge  could  purchase 
half  for  $17,500;  and  such  an  instrument  was  accord- 
ingly prepared,  but  was  not  signed,  because  Eldriedge 
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preferred  not  to  do  so,  whereupon  Jones  told 
Eldriedge  that  if  within  a  reasonable  time  the  lat- 
ter produced  $17,500  he  could  have  half  of  the 
place.  Jones  paid  all  the  indebtedness,  aggregating 
$33,313.33,  and  went  into  possession  of  the  premises. 
Jones  went  to  Portland  on  June  8, 1909,  at  the  request 
of  Eldriedge,  and  found  him  confined  to  his  room  with 
illness.  Eldriedge  wanted  the  balance  due  on  the 
Fairfield  farm,  whereupon  Jones  gave  his  note  for 
$1,686.67,  to  the  former,  who  in  turn  signed  and  gave 
to  Jones  a  writing  as  follows: 

*' Portland,  Oregon,  June  8,  1909. 
*' Received  from  M.  L.  Jones  $1,686.67,  balance  due 
on  purchase  price  of  Eldriedge  Fairfield  farm  of  500 
acres,  and  verbal  option  to  purchase  only  part  of  said 
farm  is  hereby  canceled. 

**F.  J.  Eldriedge." 

Attached  to  this  writing  is  a  sheet  of  paper,  upon 
which  appears  an  itemized  list  of  the  sums  paid  by 
Jones,  aggregating  $33,313.33,  and  also  showing  that 
for  the  second  time  the  parties  figured  $1,686.67  as  the 
difference  between  $35,000,  the  purchase  price  of  500 
acres  at  $70  per  acre,  and  $33,313.33,  the  total  amount 
already  paid.  It  is  true  that  Eldriedge  testified  that 
the  amounts  figured  were  too  large,  but  this  conten- 
tion is  not  entitled  to  any  consideration. 

It  is  possible  that  different  persons  might  disagree 
as  to  the  legal  effect  of  the  quitclaim  and  confirmatory 
deeds,  when  considered  in  connection  with  the  con- 
temporaneous oral  agreements;  but,  if  the  testimony 
of  sworn  witnesses  and  what  appear  to  be  irrefutable 
writings  can  be  relied  upon  at  all,  it  would  seem  that 
there  could  be  no  escape  from  the  conclusion  that  both 
Jones  and  Eldriedge  understood  that  the  confirm- 
atory deed  passed  an  absolute  title  to  all  the  Fairfield 
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farm,  especially  when  supplemented  by  an  under- 
standing that  the  transaction  was  completely  closed 
when  the  note  was  given  on  June  8,  1909.  The  writ- 
ing which  was  prepared,  but  not  signed,  when  the  con- 
firmatory deed  was  delivered,  affirmed  that  Jones  held 
the  Waconda  farm  in  trust  for  Eldriedge,  and  at  the 
same  time,  recognized  that  Jones  had  purchased  all 
the  Fairfield  farm.  Jones  never  at  any  time  claimed 
to  own  the  Waconda  farm,  and  until  the  execution  of 
the  confirmatory  deed  held  both  farms  as  security  for 
the  debts  paid  by  him  for  Eldriedge;  but,  when 
Eldriedge 's  indebtedness  to  Jones  had  been  paid  by 
the  conveyance  of  the  Fairfield  farm,  the  latter  no 
longer  claimed  any  interest  in  the  Waconda  farm,  and 
the  fact  that  Jones,  without  the  payment  of  any  con- 
sideration, conveyed  the  Waconda  farm  on  June  17, 
1909,  to  Ben  W.  Olcott,  for  the  purpose  of  secur- 
ing certain  advances  made  by  Olcott  to  Eldriedge, 
strengthens  rather  than  weakens  the  claim  of  Jones 
that  he  had  purchased  all  the  Fairfield  farm,  because 
otherwise,  in  all  probability,  he  would  have  been  in- 
clined to  retain  some  claim  to  the  Waconda  farm  as 
additional  security. 

It  is  true  that  Eldriedge  told  J.  W.  Grussi  and  C.  E. 
Bolds  that  he  had  an  equity  in  the  Fairfield  farm. 
While  Jones  denies  making  the  statements,  the  evi- 
dence shows  that  in  June,  1912,  at  three  different 
places,  he  either  made  evasive  statements  or  admitted 
that  Eldriedge  had  possessed  an  interest  in  the  Fair- 
field farm.  On  these  occasions,  however,  it  was 
thought  that  Shefler  could  be  persuaded  to  relinquish 
his  claim  to  the  land  by  convincing  him  that  Eldriedge 
had  had  some  interest  in  the  500  acres  conveyed  to 
Proudfoot.    Both  Eldriedge  and  Jones  might  have 
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considered  that  the  option  to  repurchase,  verbally 
given  to  Eldriedge,  vested  some  interest  in  him,  and 
so,  too.  Cannon  may  have  had  the  same  idea  when  sug- 
gesting that  a  suit  would  be  necessary  to  divest 
Eldriedge  of  all  interest.  Shefler  concedes  that  at  an 
earlier  date,  and  after  the  $5,000  loan  was  made,  Jones 
told  him,  in  answer  to  a  direct  question,  that  Eldriedge 
did  not  own  an  equity  in  the  Fairfield  farm.  It  is 
not  reasonable  to  believe  that  either  Eldriedge  or 
Jones  ever  thought  that  the  former  had  anything 
more  than  a  right  to  repurchase,  because  the  conduct 
of  the  parties,  their  declarations  to  each  other,  and  the 
convincing  writings  all  point  to  the  conclusion  that  the 
payments  made  by  Jones  were  recognized  and  intended 
to  operate  as  a  purchase  of  the  absolute  title  to  all 
the  500  acres.  The  very  foundation  of  the  claim  made 
by  Eldriedge  is  that  Jones  only  owned  half  and  held 
the  other  half  as  security ;  and  when  the  essence  of  his 
contention  is  conclusively  disproved,  not  much  remains 
for  him  to  stand  upon. 

2.  The  next  phase  of  the  case  presented  for  con- 
sideration is  the  question  of  agency.  Eldriedge  is  the 
person  who  suggested  to  Jones  that  he  exchange  his 
farms  for  the  Peer  Hotel.  In  January,  1912,  El- 
driedge asked  Jones  if  he  would  trade  his  two  farms 
for  the  hotel,  and  the  former  stated  that  he  thought 
he  could  negotiate  a  transfer.  Eldriedge  declared 
that  he  would  not  expect  any  commission  directly  out 
of  the  exchange,  but  he  would  be  satisfied  if  Jones 
would  agree  to  permit  him  to  exchange  the  hotel,  when 
acquired  by  Jones,  for  $100,000  in  cash  and  $100,000 
in  timber  lands,  the  deal  for  which  he  said  was  prac- 
tically made  and  could  be  consummated  before  the  fall 
of  the  year,  and  out  of  which  he  wanted  a  fourth  of  the 
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profit.  Jones  gave  his  consent,  and  from  that  time  on 
recognized  and  regarded  Eldriedge  as  his  agent,  acting 
in  the  capacity  of  a  real  estate  broker.  Eldriedge 
testified :  * '  I  think  I  worked  the  whole  deal  through. ' ' 
On  these  facts  Eldriedge  cannot  retain  the  land  con- 
veyed to  Shefler,  if  Jones  did  not  know  that  such  con- 
veyance was  designed  by  Shefler  and  Eldriedge  to  be 
for  the  benefit  of  the  latter ;  and  it  would  make  no  dif- 
ference that  Jones  was  not  materially  injured,  because 
of  having  transferred  exactly  what  he  was  willing  to 
give  for  the  hotel :  McNiel  v.  Holmes,  ante,  p.  165  (150 
Pac.  255). 

3.  The  next  inquiry  is  whether  Jones  knew  that  the 
deed  to  Shefler  was  for  the  use  of  Eldriedge,  and 
whether  Jones  was  the  victim  of  fraudulent  practices. 
Proudfoot,  who  died  before  the  time  of  that  trial,  re- 
ceived for  his  hotel  the  Fairfield  farm,  and  nothing 
more.  He  was  willing  to  trade,  and  did  exchange,  his 
hotel,  subject  to  the  $35,000  mortgage,  for  the  Fairfield 
farm  and  he  received  nothing  more.  Eldriedge  claims 
to  have  paid  $5,000  to  Proudfoot ;  but  he  did  not  even 
attempt  to  account  for  a  written  agreement  which  he 
asserted  was  made  with  Proudfoot.  He  produced  no 
receipt  from  Proudfoot.  He  did  not  call  any  person 
connected  with  the  Bowers  Hotel,  where  he  claims  to 
have  obtained  part  of  the  money  paid  to  Proudfoot, 
and  he  did  not  even  fortify  his  own  testimony  by  call- 
ing Brown  as  a  witness,  from  whom  he  declared  he  re- 
ceived the  remainder  paid  to  Proudfoot,  although  it 
appears  in  the  record  that  Brown  was  in  the  court- 
room. Moreover,  it  is  conclusively  established  that 
Proudfoot  paid  a  commission  of  $1,500  on  account  of 
the  exchange,  by  giving  his  note  for  $750  to  Grussi  & 
Bolds  and  a  like  note  to  Shefler;  and  the  notes  were 
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given  because  Proudfoot  did  not  have  any  ready 
money.  Eldriedge  represented  to  Jones  that  Shefler 
was  a  capitalist,  and  that  Proudfoot  would  be  obliged 
to  follow  any  directions  given  by  Shefler,  because 
Proudfoot  was  heavily  indebted  to  Shefler ;  and  Jones 
was  also  told  that  the  Fairfield  farm  would  be  con- 
veyed to  Proudfoot  as  the  purchase  price  of  his  equity 
remaining  in  the  hotel,  but  that  the  Durbin  farm  must 
be  conveyed  to  Shefler  to  pay  the  demands  be  held 
against  Proudfoot  and  the  hotel.  The  contract  was 
made  with  Shefler,  and  not  with  Proudfoot,  because  of 
the  explanation  that  the  latter  would  be  obliged  to  do 
as  Shefler  directed.  Jones  claims  that  both  Shefler 
and  Eldriedge  advised  him  to  stay  away  from  Proud- 
foot, for  the  reason  that  the  deal  might  be  interfered 
with.  That  Jones  did  not  see  Proudfoot  is  cor- 
roborated by  the  circumstance  that  no  witness,  except 
Eldriedge,  even  intimates  that  Jones  was  ever  seen 
with  Proudfoot  until  all  the  parties  met  at  the  bank 
in  Salem  when  the  deeds  were  exchanged.  The  truth 
is  that  Shefler  was  not  a  capitalist,  and  Proudfoot  did 
not  owe  him  a  single  cent.  The  oral  negotiations  con- 
templated that  all  the  land  should  be  freed  from  en- 
cumbrances ;  but,  before  reducing  the  contract  to  writ- 
ing, Eldriedge  informed  Jones  that  the  parties  who 
held  the  $35,000  mortgage  would  not  accept  the  money 
because  the  note  had  two  years  yet  to  run,  and  for  that 
reason  it  was  agreed  that  Shefler  would  give  a  mort- 
gage on  the  Durbin  farm  to  indenmify  Jones  for  the 
mortgage  on  the  Peer  Hotel. 

Soon  after  the  deeds  were  exchanged,  Eldriedge 
took  possession  of  a  part  of  the  Durbin  farm,  and  ex- 
plained to  Jones,  as  well  as  to  others,  that  Shefler  had 
agreed  to  sell  him  200  acres  at  $100  per  acre.    El- 
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driedge  admitted,  as  a  witness,  that,  when  a  man  work- 
ing on  a  portion  of  the  land  wanted  to  buy,  he  told  the 
man  to  go  to  Shefler.  Shefler  had  been  employed  by 
Eldriedge  to  assist  the  latter  in  conducting  the  nego- 
tiations, and  Eldriedge  had  agreed  to  pay  Shefler 
$1,000  for  his  services ;  but  apparently  Shefler  exacted 
more  after  the  title  had  been  transferred  to  him,  be- 
cause he  refused  to  convey  to  Eldriedge.  Shefler 
admitted  to  Grussi  that  he  declined  to  make  a  deed 
because  he  was  going  to  get  the  conmiission,  and  more 
too.  He  stated  to  both  Grussi  and  Boldts  that  he  was 
holding  the  land  in  trust  for  Eldriedge ;  and  although 
he  alleges  in  his  answer  that  he  owns  the  farm,  no 
claim  of  that  character  appears  from  his  testimony. 
After  Shefler  refused  to  make  a  conveyance  to  El- 
driedge, the  latter,  at  the  suggestion  of  A.  M.  Cannon, 
a  son-in-law  of  Jones,  caused  a  creation  of  the  Swas- 
tika Farms  Company,  a  corporation,  and  for  the  pur- 
pose of  clouding  the  title,  so  as  to  prevent  Shefler  from 
selling  to  an  innocent  purchaser,  Eldriedge  conveyed 
all  his  interest  to  the  corporation.  On  July  25,  1912, 
the  Swastika  Farms  Company,  as  the  successor  of  El- 
driedge, commenced  a  suit  against  Shefler  in  Multno- 
mah County.  The  complaint  which  was  sworn  to  by 
Eldriedge,  alleges  that  on  January  31,  1912,  Shefler 
by  a  parol  agreement  leased  the  Durbin  farm  for  a 
period  of  two  years  to  Eldriedge,  and  as  a  part  of  the 
agreement  Eldriedge  was  given  an  option  to  purchase 
the  property  for  $37,000,  which  could  be  paid  in  cash, 
or  by  assuming  the  $35,000  mortgage  held  by  Jones 
and  paying  $2,000  in  cash,  and  that,  relying  upon  the 
verbal  agreement,  Eldriedge  went  upon  a  part  of  the 
farm  and  made  permanent  improvements.  When  tes- 
tifying as  a  witness,  Eldriedge  stated  that  he  caused 
the  Durbin  farm  to  be  transferred  to  Shefler,  because 
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the  latter  had  agreed  to  loan  him  $10,000  with  which 
to  improve  the  property.  Soon  after  Shefler's  re- 
fusal to  convey  to  Eldriedge,  the  latter  stated  that  it 
would  be  necessary  to  prove  that  he  had  possessed  an 
equity  in  the  Fairfield  farm  in  order  to  secure  the  title 
from  Shefler.  The  Fairfield  and  Durbin  farms,  aggre- 
gating 1,250  acres,  were  figured  at  $100  per  acre,  mak- 
ing an  aggregate  of  $125,000,  which  was  equal  to  the 
price  placed  upon  the  Peer  Hotel.  Assuming  that 
Jones  held  one  half  of  the  Fairfield  farm  as  security 
only,  then  he  had  $25,000  worth  of  property  to  secure 
an  indebtedness  of  $17,500,  leaving  an  equity  of  $7,500 
remaining  in  Eldriedge.  Figuring  the  Durbin  farm 
at  $100  per  acre,  the  total  value  was  $75,000,  and  after 
deducting  the  $35,000  mortgage,  according  to  the  con- 
tention of  Eldriedge,  he  then  received  an  interest  val- 
ued at  $40,000  for  an  equity  worth  only  $7,500.  It  is 
not  reasonable  to  believe  that  Jones  would  have  en- 
tered into  such  an  agreement.  The  evidence  con- 
vinces us  that  Jones  was  induced  by  fraud  to  convey 
the  Durbin  farm  to  Shefler,  and  our  belief  in  the 
correctness  of  this  conclusion  is  strengthened  when  we 
look  at  the  kaleidoscope  of  contradictions  presented  by 
the  variant  oral  and  written  declarations  made  by 
Eldriedge  and  the  shifting  positions  taken  by  him. 

4.  It  remains  to  determine  whether  Jones  affirmed 
the  conduct  of  Eldriedge  and  Shefler  by  securing  the 
$5,000  loan  and  making  the  $1,000  loan.  Jones  met 
Shefler  in  Salem  about  April  27,  1912,  pursuant  to  the 
latter 's  request,  and  at  that  time  Shefler  stated  that 
he  desired  to  borrow  $5,000  for  the  purpose  of  making 
improvements  on  the  farm.  Jones  said  that  he  did  not 
have  any  money  to  loan.  Some  negotiations  were  had 
with  Ladd  &  Bush,  bankers,  but  the  bank  declined  to 
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make  a  loan  on  a  second  mortgage;  the  security  of- 
fered being  a  mortgage  on  the  Durbin  farm,  subject  to 
the  prior  $35,000  mortgage.  It  was  finally  agreed, 
however,  that  the  bank  would  make  the  loan  if  Shefler 
would  give  his  note  and  mortgage  to  Jones  and  the 
latter  would  add  the  security  of  his  own  financial  worth 
by  indorsing  the  note  to  the  bank.  The  note  and  mort- 
gage were  given  as  agreed,  and  Jones  immediately 
indorsed  the  note  to  Ladd  &  Bush,  who  then  loaned 
the  money.  Eldriedge  testified  that  he  made  arrange- 
ments with  Jones  for  the  money ;  but  the  latter  swore 
that  he  knew  only  Shefler  in  the  transaction,  and  did 
not  know  that  Eldriedge  had  any  interest  in  the  loan 
until  sometime  afterward.  Jones  is  to  some  extent 
corroborated  by  Shefler,  who  stated  that  nothing  was 
said  by  the  former  to  indicate  that  Jones  had  talked 
with  Eldriedge.  Jones  did  not  make  this  loan  direct 
to  Shefler,  but  he  served  only  as  an  instrumentality 
to  enable  Shefler  to  secure  the  money  from  the  bank. 
Prior  to  that  time  Eldriedge  represented  to  Jones  that 
he  had  a  contract  to  purchase  200  acres  from  Shefler 
at  $100  per  acre.  Jones  at  that  time  did  not  know  that 
the  land  had  been  procured  for  the  benefit  of  Eldriedge, 
nothing  had  occurred  to  charge  Jones  with  notice  of 
the  facts,  and  consequently  the  $5,000  loan  does  not 
furnish  any  foundation  for  a  ratification  or  an  estoppel. 
In  July,  1912,  Eldriedge  gave  his  note  for  $1,000  to 
Jones,  securing  it  with  a  chattel  mortgage  on  some 
personal  property  used  for  operating  the  farm ;  and 
Eldriedge  also  delivered  to  A.  M.  Cannon  2,500  shares 
of  the  capital  stock  of  the  Swastika  Farms  Company 
to  be  held  by  him  in  trust  and  for  the  purpose  of 
further  securing  the  $1,000  note.  The  advisability  of 
taking  the  stock  was  discussed  by  Jones  and  his  ad- 
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viser.  Cannon.  Eldriedge  wanted  to  throw  in  the 
stock,  and  it  was  finally  taken,  although  Cannon  told 
Jones  that  it  was  not  worth  anything.  The  rule  that 
the  oral  admissions  of  a  party  ought  to  be  viewed  with 
caution  (Section  868,  subd.  4,  L.  O.  L.)  is  aptly  illus- 
trated by  the  record  in  this  case.  Thoroughly  credible 
witnesses  employ  different  language  in  detailing  state- 
ments made  by  Jones  in  several  conversations :  and  the 
extent  of  admissions  ascribed  to  Jones  differs  accord- 
ing to  the  language  used  by  the  respective  witnesses. 

The  attorneys  who  prepared  the  complaint  for  El- 
driedge  in  the  case  of  Swastika  Farms  Co.  v.  Shefler 
talked  freely  and  without  reservation  to  Jones;  but, 
taking  the  complaint  prepared  by  them  in  that  case 
as  an  index  of  their  understanding  of  the  facts,  they 
had  been  told  that  Shefler  had  only  leased  the  property 
to  Eldriedge  with  the  option  to  purchase,  which  is  a 
situation  quite  different  from  the  position  taken  by 
Eldriedge  at  the  trial.  If  the  $1,000  loan,  the  state- 
ments made  by  Jones,  and  the  information  given  him 
by  the  attorneys  for  Eldriedge  stood  alone  and  with- 
out further  explanation,  there  might  be  more  weight 
in  the  contention  that  Jones  did  not  act  with  diligence 
and  promptly  disaffirm  the  conveyance  of  the  Durbin 
farm.  Cannon  testified  that,  when  Eldriedge  told  him 
that  it  would  be  necessary  to  prove  that  the  latter  had 
an  equity  in  the  Fairfield  farm,  his  suspicions  were 
aroused,  and  he  informed  Jones  that  it  would  be  neces- 
sary to  proceed  with  caution  in  order  to  ascertain 
whether  the  transaction  was  as  represented  when  the 
exchange  was  made.  It  will  be  remembered,  too,  that 
Eldriedge  had  told  Jones  that  the  former  had  a  con- 
tract from  Shefler  for  200  acres  at  $100  per  acre,  and 
when  Eldriedge  first  complained  to  Cannon,  or  Jones, 
his  grievance  was  because  Shefler  had  refused  to  keep 
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his  contract.  Jones  stated  that,  as  between  Shefler 
and  Eldriedge,  he  would  like  to  see  the  latter  receive 
whatevier  belonged  to  him.  And  at  no  time  after  the 
refusal  of  Shefler  to  make  a  deed  did  Jones  do  or  say 
anything  that  would  even  tend  to  operate  as  an  affirm- 
ance of  the  deed  to  Shefler,  when  considered  as  a  pur- 
chaser of  all  the  land.  On  behalf  of  Jones  there  is 
evidence  that  it  was  understood  that  he  and  Eldriedge 
would  together  endeavor  to  wrest  the  title  from  Shefler, 
and,  if  successful,  Eldriedge  could  depend  upon  Jones 
to  do  the  fair  thing  and  settle  for  the  improvements 
made  by  Eldriedge.  This  contention  finds  support  in  the 
fact  that  Jones  told  a  tenant  to  pay  rent  to  the  Swas- 
tika Farms  Company,  and  that  Jones  would  continue 
to  act  as  manager  of  the  farm;  and  it  is  further 
strengthened  by  the  uncontradicted  fact  that  Jones  and 
Eldriedge  continued  to  maintain  their  friendly  rela- 
tions even  after  the  commencement  of  the  suit,  because 
it  was  Jones  who  loaned  to  Eldriedge  $1,300  in  August, 
1912,  as  well  as  $100  on  one  occasion,  and  $60  at  an- 
other time.  It  is  a  significant  fact,  too,  that  the  answer 
filed  in  this  suit  by  Shefler  charges  Jones  and  Eldriedge 
with  having  entered  into  a  conspiracy  to  divest  Shefler 
of  his  alleged  title  to  the  farm.  Subsequently  El- 
driedge was  offended  because  neither  Jones  nor  Can- 
non would  loan  him  any  more  money ;  and  the  former 
appears  to  have  acted  in  harmony  with  Shefler  at  the 
trial.  Jones  said  that  he  did  not  really  know  all  the 
facts  until  about  one  week  before  he  commenced  this 
suit.  For  the  reasons  enumerated,  we  conclude  that 
Jones  is  still  in  a  position  where  he  can  complain  of 
the  fraud  perpetrated  upon  him. 

5.  Eldriedge  was  made  to  understand  that  Jones 
would  do  the  fair  thing  and  settle  for  the  improve- 
ments made  by  Eldriedge;  and,  notwithstanding  the 


309  Jones  v.  Shepleb.  [77  Or. 

fact  that  Eldriedge  was  the  principal  in  a  fraud  prac- 
ticed upon  Jones,  it  would  nevertheless  seem  to  be 
equitable  to  require  Jones  to  keep  the  promise  made 
to  Eldriedge.  The  value  of  the  improvements  is  esti- 
mated to  be  from  $4,000  to  $7,000.  Fifty  acres  were 
planted  to  peach  trees,  39  acres  to  loganberries  and 
45  acres  to  hops.  The  $1,000  loan  was  for  the  purpose 
of  paying  for  improv^nents.  Shefler  kept  at  least 
$1,000  of  the  $5,000  borrowed  from  Ladd  &  Bush,  and 
Eldriedge  used  the  remainder  for  improvements. 
Shefler  should  not  be  permitted  to  profit  from  the 
transaction.  Except  as  to  the  $1,000  retained  by 
Shefler  and  not  used  for  improvements,  the  $5,000  note 
and  mortgage  should  be  taken  care  of  by  Jones.  If 
Jones  still  has  possession  of  the  $1,000  note,  he  will 
be  required  to  surrender  it  to  Eldriedge;  and  if  the 
note  has  passed  to  the  hands  of  a  third  person,  Jones 
shall  pay  the  note  and  cancel  it.  We  believe  a  fair 
settlement  for  the  improvements  placed  on  the  prop- 
erty will  be  accomplished  by  following  the  directions 
here  given. 

6.  There  is  yet  another  feature  of  the  case  presented 
by  the  abstract  and  briefs  filed  by  Eldriedge  and  the 
Swastika  Farms  Company.  After  the  Circuit  Court 
had  rendered  a  decree,  Eldriedge  and  his  corporation 
filed  a  motion  for  an  order  to  vacate  the  decree.  The 
motion  was  accompanied  by  an  afiSdavit  showing  that 
the  United  States  National  Bank  of  Salem,  as  holder 
of  the  Shefler  $35,000  note  and  mortgage,  had  com- 
menced a  foreclosure  suit.  Later  on  the  defendants 
filed  a  second  motion,  which  recited  that  the  bank  had 
reduced  the  $35,000  note  and  mortgage  to  a  judgment 
and  decree.  The  court  overruled  both  motions.  The 
ruling  of  the  court  on  the  motions  is  not  assigned  as 
error;  and,  moreover,  the  defendants  did  not  offer  to 
file  any  proposed  answer  reciting  the  foreclosure  suit 
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as  a  waiver  or  estoppel.  In  his  complaint  the  plaintiff 
alleges  that  he  brings  the  $35,000  Shefler  note  into 
court  subject  to  its  orders.  Jones  cannot  have  both 
the  land  and  the  $35,000  note  signed  by  Shefler.  If  for 
any  reason  the  note  has  been  reduced  to  a  judgment, 
Jones  must  cause  it  to  be  satisfied  immediately  upon 
the  filing  of  the  mandate  in  the  Circuit  Court.  If  the 
note  has  not  been  transformed  into  a  judgment,  Jones 
must  at  once  cause  the  note  to  be  canceled  and  sur- 
rendered. If  Jones  is  not  willing  to  comply  with  the 
conditions  imposed,  the  conveyance  to  Shefler  will  not 
be  disturbed,  because  as  between  Eldriedge  and  Shefler 
a  court  of  equity  will  leave  the  controversy  where  it 
was  first  found.  Jones  is  entitled  to  costs  and  dis- 
bursements in  both  courts. 

The  evidence  in  this  case  is  voluminous.  The  con- 
troversy hinges  upon  questions  of  fact  only.  The 
rules  applicable  to  the  facts  are  fundamental,  and  are 
as  old  as  equity  jurisprudence.  It  is  not  necessary  to 
consider  or  apply  any  new  or  debatable  legal  prin- 
ciples. The  discussion  of  the  evidence  is  of  interest 
to  no  one  except  the  parties  to  this  litigation.  Al- 
though the  law  requires  a  written  opinion,  and  directs 
that  it  be  printed,  still  no  useful  purpose  is  subserved 
by  doing  so.  The  writer  attempts  to  express  only  his 
own  views  by  pointing  to  this  suit  as  a  concrete  illus- 
tration of  the  need  for  such  a  change  in  the  law  gov- 
erning this  court  as  will  permit  oral  decisions,  after 
giving  notice  to  the  parties,  so  as  to  enable  them  to  be 
present,  in  all  cases  where  the  opinion  will  not  be  use- 
ful as  a  precedent. 

The  decree  of  the  lower  court  is  modified. 

Modified. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  Eakin  and 
Mb.  Justice  Bean  concur. 
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HABTMAN  v.  OREGON  ELEO.  BY.  00. 

(149  Pae.  898;  151  Pae.  472.) 

Master  aad  Servant— injury  to  Serraat— Oaiue  of  Injury— NoBsaiti 

1.  Where,  in  an  action  for  injuries  to  an  electrician's  helper  from 
an  electric  shock  whUe  attempting  without  assistance  to  extend  electrie 
wires,  there  was  evidence  from  which  the  jury  might  have  found, 
either  that  the  proximate  cause  of  the  injury  was  the  defendant  em- 
ployer's negligence  in  failing  to  furnish  deceased  with  needed  assist- 
ance, or  that  the  injury  was  due  to  a  cause  in  respect  to  which  de- 
fendant was  not  at  fault,  a  nonsuit  was  properly  denied* 

ON  PETITION  FOB  BEHEABING. 

SCaster  and  Senrant— injuries  to  Servant— Employers'  Liability  Act. 

2.  An  employee  engaged  in  putting  up  electric  lines  and  installing 
lights  comes  within  the  protection  of  the  employers'  liability  law 
(Laws  1911,  c.  3) ;  the  work  necessarily  being  dangerous. 

Bfaster  and  Servant— mjnries  to  Servant— Employers'  Liability  Act. 

3.  Under  employers'  liability  law  (Laws  1911,  e.  3),  Section  6,  de- 
claring that  the  contributory  negligence  of  a  person  injured  shall  not 
be  a  defense,  but  may  be  taken  into  account  by  the  jury  in  fixing 
the  damage,  slight  carelessness  of  an  employee  will  not  bar  recovery 
for  an  injury  caused  by  the  employee's  carelessness  and  the  gross 
negligence  of  the  employer;  but  in  all  cases  where  there  has  been 
any  negligence  on  the  part  of  the  employer,  the  issue  of  contributory 
negligence  must  be  submitted  to  the  jury  for  comparison. 

[As  to  proceeding  under  Workmen's  Compensation  Aet  as 
governed  by  rules  applicable  to  actions  generallyi  see  note  in 
Ann.  Oas.  1915A,  741.] 

From  Multnomah :  Calvin  TT.  Gantbnbbin,  Judge. 
Department  2.    Statement  by  Mb.  Chibf  Justiob 

MOOBE. 

This  is  an  action  by  Mabel  B.  Hartman,  the  mother 
of  William  B.  Hartman^  deceased,  against  the  Oregon 
Electric  Eailway  Company,  to  recover  damages  re- 
sulting from  his  death,  which  is  alleged  to  have  been 
caused  by  the  defendant's  negligence.  The  deceased, 
on  March  19, 1913,  the  time  when  he  was  hurt,  was  22 
years  old,  and  was  employed  as  an  electrician's  helper 


Sept.  1915.]    Habtmak  v.  Obegon  Eleo.  By.  Co.  311 

by  the  defendant,  which  was  then  engaged  near  Or- 
ville,  Oregon,  in  cutting  a  tunnel  into  which  were  ex- 
tended electric  light  wires  to  furnish  illumination. 
From  the  tunnel  outward  were  suspended  other  wires, 
to  which  six  electric  lights  were  attached  to  illumine 
the  dump,  where  material  taken  from  the  subterranean 
passage  was  deposited.  At  the  mouth  of  the  tunnel 
was  a  board,  to  which  were  fastened  two  switches — 
one  being  operated  by  the  thumb  and  fingers,  called  a 
**  button  switch, '*  and  the  other  worked  by  a  smaller 
lever,  and  known  as  a  ** knife  switch'* — ^whereby  the 
electric  current  was  controlled  in  the  tunnel  and  along 
the  dump.  Mr.  Hartman,  on  March  19,  1913,  under- 
took, without  assistance,  to  extend  the  wires  outside 
the  tunnel,  so  as  to  install  three  more  lights,  and  in 
doing  fio  received  a  shock  of  electricity  from  the  effects 
of  which  he  died. 

The  negligence  charged  in  the  complaint  as  the  prox- 
imate cause  of  the  injury  is  in  effect:  (1)  That  the 
defendant  failed  to  promulgate  and  enforce  any  rules 
for  the  performance  of  the  work  in  which  Hartman 
was  engaged  when  he  was  hurt;  (2)  that  structural 
line  work  should  not  have  been  permitted  without  as- 
sistance by  an  electrician's  helper,  who  was  an  inex- 
perienced workman;  (3)  that  Hartman  was  directed 
to  work  alone;  (4)  that  he  should  not  have  been  al- 
lowed to  undertake  a  performance  of  such  work,  ex- 
cept under  the  control  of  an  experienced  electrician, 
who  could  have  warned  him  of  the  danger;  (5)  that 
the  wires  were  not  insulated  at  the  place  where  the  de- 
ceased received  the  shock;  (6)  that  the  wire  furnished 
him  with  which  to  do  the  work  was  in  short  pieces, 
requiring  splicing  and  wrapping;  (7)  that  the  wires 
were  not  placed  on  poles,  but  were  hung  near  the 
ground,  and  were  so  arranged  as  not  to  permit  a  per- 
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son  safely  to  pass  between  them;  (8)  that  the  defend- 
ant informed  Hartman  the  wires  carried  only  370 
volts,  when  more  than  750  were  transmitted;  (9)  that 
the  supports  for  the  wires  bore  no  color  to  indicate 
a  dangerous  voltage;  (10)  that  the  wires  were  unin- 
sulated at  places  where  employees  were  liable  to  come 
in  contact  with  them,  and  the  switches  so  placed  as  not 
properly  to  guard  the  wires;  (11)  that  the  wires  were 
in  a  dangerous  condition  when  first  installed;  (12)  that 
the  switch  Hartman  was  required  to  use  was  out  of 
repair;  (13)  that  because  of  his  age  and  inexperience 
it  was  the  duty  of  the  defendant  to  exercise  great  care 
for  his  protection,  which  it  failed  to  do;  (14)  that  a 
sufficient  number  of  coemployees  were  not  appointed 
to  assist  Hartman;  (15)  that  the  defendant  required 
him  to  work  in  a  dangerous  place,  outside  the  scope 
of  his  employment,  and  failed  to  warn  him  of  the  extra 
hazard;  and  (16)  that  a  safe  place  was  not  furnished 
him  in  which  to  work. 

The  answer  denied  the  material  averments  of  the 
complaint,  and  for  further  defenses  alleged,  in  sub- 
stance, that  Hartman  was  an  experienced  workman, 
who  understood  and  appreciated  all  the  dangers  to 
which  he  was  exposed;  that  he  was  forbidden  by  the 
defendant's  proper  agent  to  do  any  work  at  or  near 
the  tunnel;  that  he  recklessly  disobeyed  such  com- 
mand; that  he  negligently  failed  to  protect  the  joints 
of  wire  with  tape;  that  the  work  which  he  was  doing 
was  carried  on  in  the  daylight,  and  it  was  imnecessary 
for  him  to  turn  on  the  lights;  that  he  was  carefully 
instructed  as  to  the  manner  of  doing  all  such  work, 
and  hence  the  injuries  which  he  received  were  attribu- 
table to  his  own  carelessness.  The  reply  put  in  issue 
the  allegations  of  new  matter  in  the  answer,  and,  the 
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cause  having  been  tried,  the  plaintiff  secured  a  judg- 
ment for  the  sum  of  $5,000,  and  the  defendant  appeals. 

Affibmed  .    Beheabing  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Isha/m  N.  Smith,  Mr.  John  F.  Logan,  Messrs.  Carey 
<&  Kerr  and  Mr.  Charles  A.  Hart,  with  an  oral  argu- 
ment by  Mr.  Smith. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Lotus  L.  Langley  and  Mr.  Manche  I. 
Langley. 

Opinion  by  Mb.  Chief  Justice  Moobe. 

1.  It  is  maintained  by  the  defendant's  counsel  that 
the  proximate  cause  of  the  injury  was  Hartman's  own 
negligence,  and  this  being  so,  errors  were  committed 
in  denying  a  motion  for  a  judgment  of  nonsuit,  when 
the  plaintiff  had  introduced  her  testimony  and  rested, 
and  in  refusing  to  instruct  the  jury  to  find  for  the  de- 
fendant when  the  cause  was  submitted.  When  the  mo- 
tion for  a  nonsuit  was  denied,  the  court  limited  the 
plaintiff's  right  of  recovery  to  the  sole  issue  as  to 
whether  or  not  it  was  necessary  for  the  defendant  to 
furnish  the  deceased  with  additional  help,  thereby  ex- 
cluding from  the  consideration  of  the  jury  all  other 
grounds  of  negligence  charged  in  the  complaint  as 
the  proximate  cause  of  the  injury. 

The  action  of  the  court  in  denying  the  request  for  a 
directed  verdict  will  be  reviewed,  since  this  inquiry 
includes  both  questions.  The  testimony,  all  of  which 
is  made  a  part  of  the  bill  of  exceptions,  tends  to  show 
that  a  switch  on  the  main  wires  controlled  the  electric 
current  in  the  tunnel  and  along  the  dump. 
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E.  F.  Walton,  the  defendant's  chief  electrician,  tes- 
tified that  on  the  day  preceding  his  injury  Hartman 
was  given  a  button  switch,  which  he  installed  on  a 
board  at  the  month  of  the  tunnel,  but  this  switch  would 
turn  off  the  light  on  only  one  side  of  the  dump  lines, 
and  in  order  to  deaden  all  these  wires  it  was  neces- 
sary to  pull  down  the  lever  of  the  knife  switch  fastened 
to  the  same  board;  that  when  putting  in  this  switch, 
March  18, 1913,  J.  E.  Harris,  who  was  in  charge  of  the 
work  at  the  tunnel,  informed  Hartman  that  more 
lights  were  needed  on  the  dump  wire  in  addition  to 
the  six  that  had  been  previously  installed ;  that  Hart- 
man imparted  such  information  to  the  witness,  who 
told  him  the  work  could  not  well  be  done  at  that  time 
for  lack  of  wire  with  which  to  make  the  extension; 
that  the  next  morning  the  witness  sent  Hartman  to 
East  Independence  to  replace  some  electric  lights 
that  had  been  burned  out,  directing  him  to  report  to 
another  station  on  the  defendant's  railway  as  soon  as 
he  had  complied  with  the  previous  command ;  that,  in- 
stead of  obeying  such  order,  Hartman  returned  to  the 
tunnel  and  with  some  short  pieces  of  wire  undertook 
to  extend  the  50  or  75  foot  line  along  the  dump  about 
25  feet  further,  so  as  to  install  three  more  lamps. 

J.  E.  Harris  testified  that  in  doing  such  work  Hart- 
man first  turned  down  the  lever  of  the  knife  switch, 
pieced  out  and  suspended  the  extended  dump  wires, 
and  hung  the  additional  lamps,  but  when  he  raised  the 
lever  of  the  switch,  the  new  lamps  which  he  had  put 
up  would  not  give  any  light,  while  those  originally  in- 
stalled afforded  illumination;  that  Hartman  there- 
upon returned  to  the  mouth  of  the  tunnel,  again  pulled 
down  the  lever  of  the  knife  switch,  re-examined  the 
extension  wires  he  had  put  up,  and  raised  the  lever 
of  the  switch,  but  the  lamps  he  had  installed  would 
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not  bum;  that  he  repeated  this  operation  about  six 
times,  with  no  different  results ;  that  this  witness,  hav- 
ing observed  these  unsuccessful  attempts  made  by 
Hartman  to  cause  the  three  lamps  to  bum,  returned 
to  his  work,  but  soon  thereafter,  hearing  a  scream,  he 
hastily  went  outside  and  found  the  deceased  lying  be- 
neath a  joint  he  had  made  in  the  extended  wires,  from 
which  union  the  tape  had  been  partially  removed,  or 
had  not  been  wound;  that  at  the  same  time  the  wit- 
ness discovered  the  six  lamps  on  the  old  wires  were 
burning;  that  the  button  switch  on  the  dump  line  had 
signals  which  should  have  denoted  the  condition  of 
the  electricity,  but  that  such  tokens  were  false,  and  in- 
dicated the  current  was  turned  off  when  it  was  on, 
and  on  when  it  was  off. 

The  testimony  of  E.  F,  Walton  was  undertaken  to 
be  contradicted  by  offering  in  evidence  an  original  an- 
swer, wherein  it  was  averred  in  effect  that  Hartman 
was  directed  to  renew  the  burned-out  lamps  at  East 
Independence  and  then  proceed  to  the  tunnel,  extend 
the  wires  and  install  the  lamps.  The  defendant's 
counsel,  explaining  this  discrepancy,  stated  to  the 
court  that  when  such  answer  was  prepared  it  was  sup- 
posed the  allegation  adverted  to  was  correct,  but,  sub- 
sequently learning  that  Hartman  had  been  commanded 
not  to  do  any  work  at  the  tunnel  on  the  day  he  was  in- 
jured, an  amended  pleading  was  filed.  The  statement 
in  the  original  answer  was  supplemented  by  a  contra- 
diction of  the  testimony  of  Walton,  who  declared  that 
when  Hartman  was  hurt  he  had  with  him  only  a  pocket- 
knife,  a  screw-driver  and  a  pair  of  pliers,  when  the 
testimony  of  Harris  is  to  the  effect  that  after  the  acci- 
dent a  grip  full  of  electrician's  tools  was  found  near 
the  place  of  the  injury.  From  this  conflicting  testi- 
mony the  jury  evidently  concluded  that  Hartman  was 
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directed  by  Walton  to  perform  the  services  in  which 
he  was  engaged  when  he  was  hurt. 

The  plaintiff's  testimony  tends  to  show  that,  though 
Hartman  was  employed  by  the  defendant  as  an  elec- 
trician 's  helper,  he  was  not  a  journeyman,  and  had  but 
little  knowledge  of  electricity,  or  of  the  dangers  in- 
cident to  the  business.  The  defendant's  testimony  is 
to  the  effect  that  the  deceased  was  an  experienced 
workman,  who  knew  and  appreciated  the  hazards  which 
he  was  liable  to  encounter  in  his  emplojrment.  The 
testimony  is  also  contradictory  as  to  whether  or  not  it 
was  essential  that  Hartman  should  have  had  a  helper 
when  he  was  hurt.  The  foregoing  is  believed  to  be 
a  fair  epitome  of  the  testimony  applicable  to  the  ques- 
tion involved,  and  based  thereon  it  is  argued  that  the 
judgment  rendered  herein  is  erroneous,  since  the  evi- 
dence offered  fails  to  show  that  the  defendant's  neg- 
ligence was  the  proximate  cause  of  the  injury. 

It  will  be  remembered  that  Walton,  the  defendant's 
agent,  furnished  Hartman,  to  be  used  at  the  dump,  a 
button  switch,  the  signals  of  which  were  false. 
Whether  or  not  this  switch  shut  off  the  current  from 
the  side  wire  to  which  the  six  electric  lights  were  at- 
tached does  not  appear  from  the  testimony.  That  this 
switch  was  defective  tends  to  show  that  the  defendant 
was  careless  in  the  selection  of  instrumentalities,  which 
negligence  may  have  been  the  proximate  cause  of  Hart- 
man's  injury.  It  is  possible,  however,  that  in  in- 
stalling the  button  switch  Hartman  may  have  neglected 
to  turn  the  signal  disk  so  as  properly  to  indicate  the 
condition  of  the  electrical  current  on  the  dump  line, 
from  which  supposed  circumstance  his  incompetence 
might  reasonably  have  been  inferred,  thus  affording 
a  reason  for  the  necessity  of  furnishing  him  with  ad- 
ditional help,  the  defendant's  failure  to  supply  which 
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may  also  have  been  the  proximate  cause  of  the  in- 
jury. When  there  are  two  or  more  probable  causes 
of  an  injury,  the  question  should  be  submitted  to  the 
jury:  Elliff  v.  Oregon  R.  S  N.  Co.,  53  Or.  66,  76  (99 
Pac.  76) ;  Palmer  v.  Portland  Ry.,  L.  (S>  P.  Co.,  56  Or. 
262,  268  (108  Pac.  211) ;  Doyle  v.  Southern  Pac.  Co., 
56  Or.  495,  516  (108  Pac.  201) ;  Smith  v.  Southern  Pac. 
Co.,  58  Or.  22,  31  (113  Pac.  41,  Ann.  Gas.  1913 A,  434) ; 
Graves  v.  Portland  etc.  P.  Co.,  66  Or.  232,  242 
(Ann.  Gas.  1915B,  500, 134  Pac.  1) ;  Gynther  v.  Brown  & 
McCahe,  67  Or.  310,  318  (134  Pac.  1186). 

It  is  believed  that  there  was  evidence  tending  to 
show  that  the  deceased  was  incompetent,  and  that 
therefore  he  should  have  had  help,  which  afforded  evi- 
dence of  a  problematical  primary  cause  sufficient  to 
be  submitted  to  the  jury,  and  that  in  denying  the  mo- 
tion for  a  judgment  of  nonsuit,  and  in  refusing  to  direct 
a  verdict  for  the  defendant,  no  errors  were  committed. 
Other  errors  are  assigned,  but  they  are  deemed  to  be 
immaterial. 

It  follows  that  the  judgment  should  be  affirmed,  and 
it  is  so  ordered.        Affibmed  .    Beheabinq  Denied. 

Mb.  Justice  Bean,  Mb.  Justice  Eakin  and  Mb.  Jus- 
tice Habbis  concur. 
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Behearing  denied  September  14,  1915. 

Ok  Petition  fob  Bbheabikq^ 

(151  Pac.  472.) 

Mr.  Isham  N.  Smith,  Mr.  John  F.  Legem,  Messrs. 
Carey  <&  Kerr  and  Mr.  Charles  A.  Hart,  for  the  motion. 

Mr.  Lotus  L.  Langley  and  Manche  I.  Langley,  contra. 

Opinion  by  Mb.  Chief  Justice  Moobe. 

2.  It  is  asserted  in  a  petition  for  a  rehearing  that  in 
the  former  opinion  herein  many  of  the  important  ques- 
tions presented  by  the  appellant's  brief  were  not  con- 
sidered. The  chief  errors  originally  relied  upon  for 
reversal  of  the  judgment  were  the  denial  of  a  motion 
for  a  judgment  of  nonsuit  and  the  refusal  to  direct 
a  verdict  for  the  defendant,  requests  for  which  rul- 
ings by  the  trial  court  were  based  on  the  ground  that 
Hartman's  injury  resulted  from  his  own  negligence, 
thereby  precluding  a  recovery  of  any  damages.  At 
the  time  he  was  hurt,  as  appears  from  the  averments 
of  the  complaint  and  from  the  evidence,  he  was  in  the 
defendant's  service  and  engaged  in  putting  up  elec- 
trical lines  and  installing  lights,  which  work  was  nec- 
essarily dangerous,  requiring  the  defendant  to  exer- 
cise the  highest  degree  of  care  to  protect  the  lives 
and  limbs  of  its  employees,  thus  bringing  the  cause  of 
action  within  the  provisions  of  the  employers '  liability 
law :  Gen.  Laws  Or.  1911,  c.  3 ;  McClaugherty  v.  Rogue 
River  Electric  Co.,  73  Or.  135  (140  Pac.  64). 

3.  Section  6  of  that  act  reads : 

*  *  The  contributory  negligence  of  the  person  injured 
shall  not  be  a  defense  but  may  be  taken  into  account  by 
the  jury  in  fixing  the  amount  of  the  damage. '  * 
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The  method  thus  prescribed  for  determining  the 
measure  of  compensation  is  not  the  rule  of  compara- 
tive negligence  in  Illinois,  where  slight  carelessness  on 
the  part  of  an  employee,  when  compared  with  gross 
negligence  by  the  employer,  will  not  prevent  a  re- 
covery of  damages  for  an  injury  sustained  under  such 
circumstances:  1  Thomp.,  Neg.,  §  269.  The  statute 
providing  that  the  contributory  negligence  of  an  em- 
ployee should  not  constitute  a  bar  to  his  recovery  of 
damages,  but  should  be  considered  by  the  jury  in  de- 
termining the  amount  of  his  indenmity  for  an  injufy, 
is  a  recognition  of  the  method  prevailing  in  courts  of 
admiralty  of  apportioning  the  damages  between  the 
parties  in  cases  of  marine  torts,  where  the  accident 
was  partly  due  to  the  fault  of  the  libelant :  Id.,  §  268. 

In  actions  based  on  a  violation  of  the  provisions  of 
the  enactment  mentioned,  though  the  question  of  con- 
tributory negligence  of  an  employee  has  been  consid- 
ered on  appeal,  the  rule  is  that,  when  there  has  been 
any  carelessness  on  the  part  of  the  employer,  with 
which  the  negligence  of  the  employee  co-operates,  the 
issue  of  contributory  negligence  must  be  submitted  to 
the  jury  for  comparison :  Filkins  v.  Portland  Limber 
Co.,  71  Or.  249  (142  Pac.  578) ;  Chadwich  v.  Oregon- 
Washmgton  R.  £  N.  Co.,  74  Or.  19  (144  Pac.  1165) ; 
Sotmiksen  v.  Hood  River  Gas  &  Electric  Co.,  76  Or.  25 
(146  Pac.  980).  When,  however,  it  satisfactorily  ap- 
pears, from  an  examination  of  all  the  testimony  and  a 
consideration  of  the  inferences  based  thereon  and  of  the 
presumptions  deducible  therefrom,  that  an  employer 
has  not  been  guilty  of  any  negligence  whatever,  and  the 
injury  which  the  employee  sustained  resulted  wholly 
from  his  own  carelessness,  there  is  then  no  question 
of  contributory  negligence  to  be  submitted  to  the  jury. 

In  the  case  at  bar  the  testimony  shows  that  the  de- 


320  PuLLEN  v.  Eugene.  [77  Or. 

fendant  furnished  to  Hartman,  an  alleged  incompe- 
tent employee,  a  defective  button  switch,  which  he  in- 
stalled where  it  controlled  in  part  the  current  of  elec- 
tricity, by  coming  in  contact  with  which  he  was  in- 
jured. There  was  therefore  negligence  on  the  part 
of  the  defendant,  to  which  the  carelessness  of  Hart- 
man  conduced,  and  the  issue  of  contributory  negligence 
was  properly  submitted  to  the  jury. 

The  petition  for  a  rehearing  should  be  denied ;  and  it 
is  so  ordered.  Affibmed.    Beheabinq  Denied. 

Mb.  Justice  Bean,  Mb.  Justice  Eakin  and  Mb.  Jus- 
tice Habbis  concur. 


On  the  merits  argned  February  17,  affirmed  March  2,  1915. 

Petition  for  rehearing  submitted  March   12,  denied   April  20,   1915. 

Petition  for  modification  filed  May  1,  denied  May  18,  1915. 

Bebearing  denied  September   14,  1915. 

PULLEN  V.  EUGENE.* 

(146  Pac.  822;  147  Pac.  768;  147  Pac.  1191;  151  Pac.  474.) 

New  Trial — Scope  of  Bemedy. 

1.  On  motion  for  new  trial,  the  court  can  only  re-examine  the 
facts,  and  should  not  consider  errors  of  law. 

New  Trial — OronndB — SUttnte. 

2.  Section  174,  L.  O.  L.,  prescribing  grounds  for  granting  new  trial, 
does  not  restrict  the  court  to  the  grounds  specified. 

New  Trial— Granting  of. 

3.  Where  the  court  discovers  that  it  erroneously  sustained  a  de- 
murrer to  the  answer,  it  may  at  any  time  while  it  has  jurisdiction  of 
the  cause  grant  a  new  trial  on  its  own  motion. 

*As  to  the  liability  of  highway  officers  for  negligence,  see  notes  in 
22  L.  R.  A.  824  and  52  L.  B.  A.  (N.  8.)  142. 

For  cases  passing  upon  the  right  of  the  court  to  grant  new  trial  on 
its  own  motion,  or  on  grounds  other  than  those  urged  by  the  moving 
party,  see  note  in  40  L.  A.  A.  (N.  8.)  291«  Bepobtes. 
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Appeal  and  Error— Ezcepticms— Necessity. 

4.  An  order  sastaining  a  demurrer  to  the  answer  being  made  upon 
tlie  matter  in  writing  and  on  file  in  the  court,  no  exception  is  neces- 
sary nnder  Section  172,  L.  0.  L.,  to  obtain  review  on  appeal. 

Ooiurtltiitioiial  Law— Bemedy-— Statate. 

5.  The  charter  provision  that  a  city  should  not  be  liable  to  any 
person  for  injuries  caused  by  defects  in  sidewalks  or  streets,  unless 
the  mayor,  the  chairman  of  street  committee,  or  the  street  commission 
shall  have  had  actual  notice  and  reasonable  opportunity  to  repair 
the  defect,  and  that  in  no  case  shall  more  than  $100  be  recovered 
as  damages  from  the  city,  is  not  in  violation  of  Article  I,  Section  10, 
of  the  Constitution,  declaring  that  every  person  shall  have  remedy 
by  dne  process  of  law  for  injuries  done  his  person,  property  or  reputa- 
tion; for,  as  the  city  council  is  given  power  to  repair  the  streets  and 
sidewalks,  one  injured  by  reason  of  defects  may  maintain  an  action 
against  the  city  officers  for  their  breach  of  official  duty. 

Municipal  Corporations — Officers — ^Liability  of. 

6.  Though  the  mayor  and  councilmen  of  a  city  received  no  com- 
pensation for  such  services,  they  were  liable  for  injuries  received  by 
reason  of  a  defective  way,  where,  with  notice  of  the  defects,  they 
did  not  repair  them,  although  authorized  by  the  charter  to  do  so. 

[As  to  liability  of  ministerial  officer  to  private  person  for  mis- 
performance  and  nonperformance  of  official  duties,  see  note  in 
96  Anu  St.  Bep.  72.] 

Municipal  Oorporations— Injuries  on  Streets— Statutes  Limiting  Be- 
coyer7-—Bepeal— Effect. 

7.  A  judgment  of  $2,000  against  a  municipality  for  personal  in- 
juries was  set  aside  because  the  charter  limited  a  recovery  in  such 
cases  to  $100.  Subsequently  such  charter  provision  was  repealed,  and 
plaintiff  moved  for  an  order  directing  a  judgment  upon  the  verdict. 
Held  that,  since  the  repealing  enactment  did  not  provide  for  the 
maintenance  of  existing  causes  of  action,  plaintiff  could  not  recover 
more  than  the  amount  originally  limited. 

From  Lane :  Lawebncb  T.  Habbis,  Judge. 
Department  1.    Statement. by  Mb.  Chtkf  Justice 

MOOBB. 

This  is  an  action  by  Josie  Pullen  against  the  City  of 
Eugene,  a  municipal  corporation,  to  recover  damages 
for  a  personal  injury.  The  plaintiff,  Josie  Pullen, 
was  returning  at  night  from  the  business  section  of 
the  City  of  Eugene  to  her  home  in  company  with  her 
husband,  who  stepped  on  the  outer  end  of  a  broken 
plank  in  the  sidewalk,  thereby  elevating  one  end  of 
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the  middle  fracture,  over  which  she  stumbled  and  fell, 
sustaining  an  injury.  The  complainant  charges  that 
the  defendant  negligently  constructed  on  Willamette 
Street  a  sidewalk,  and  carelessly  permitted  it  to  be- 
come dilapidated;  that  the  defendant  and  its  agents 
had  knowledge  of  such  conditions,  or,  by  the  exercise 
of  reasonable  diligence,  should  have  known  them ;  and 
that,  in  consequence  of  such  defects,  the  plaintiff  fell 
and  was  injured,  particularly  setting  forth  the  man- 
ner of  building  the  sidewalk,  the  defects  therein,  and 
the  negligence  complained  of. 

The  answer  admits  that  the  defendant  is  a  mimicipal 
corporation,  and  that  the  street  where  the  injury  oc- 
curred is  used  for  public  travel,  but  denies  all  the  other 
averments  of  the  complaint.  For  a  further  answer  it 
is  alleged  in  effect: 

(1)  That  the  defendant  was  incorporated  by  an  act 
of  the  legislative  assembly,  filed  in  the  office  of  the 
Secretary  of  State  February  18,  1905;  (2)  that  Sec- 
tion 116  of  such  act  reads  (setting  forth  a  copy  thereof 
as  hereinafter  quoted) :  **That  neither  defendant  nor 
the  council,  chairman  of  the  street  committee,  or  street 
commissioner  of  said  city  at  any  time  prior  to  the 
alleged  accident  and  injury  mentioned  in  said  com- 
plaint had  any  notice,  actual  or  otherwise,  of  the  said 
alleged  dangers  or  defective  condition,  defect,  or  dan- 
gerous place  of  the  sidewalk  referred  to  in  the  com- 
plaint, if  such  condition  existed. '* 

For  a  second  defense,  paragraph  1  of  the  first  sep- 
arate answer  is  repeated,  and  it  is  further  alleged : 

*  *  That  at  and  prior  to  the  time  of  the  occurrence  of 
the  alleged  injury  which  plaintiff  claims  to  have  re- 
ceived, defendant  had  provided  the  necessary  officers 
of  defendant  city  to  take  charge  of  the  improvement 
and  repair  of  sidewalks  in  said  city,  and  had  per- 
formed all  other  acts  required  by  the  charter  of  said 
city  to  accomplish  said  purposes;  that  at  the  time  of 
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said  alleged  injury  defendant  and  its  mayor,  council, 
street  commissioner,  chairman  of  the  street  committee, 
and  officers  and  employees  had  no  notice,  actual  or 
otherwise,  of  any  defect,  dangerous  condition,  or  dan- 
gerous place  in  the  sidewalk  mentioned  in  plaintiff's 
complaint;  that  defendant  exercised  reasonable  care 
and  prudence  in  doing  all  the  things,  and  taking  all 
the  steps  appropriate,  or  requisite  by  said  charter,  to 
maintain  said  sidewalk  in  a  safe  condition.'' 

A  demurrer  to  the  first  separate  defense  was  sus- 
tained. The  remaining  averments  of  new  matter  in 
the  answer  were  denied  in  the  reply,  and  the  cause, 
having  been  tried,  resulted  in  a  verdict  and  judgment 
in  plaintiff's  favor  for  the  sum  of  $2,000.  Thereupon 
the  defendant's  counsel,  based  upon  affidavits,  moved 
to  set  aside  the  judgment  and  for  a  new  trial  on  the 
grounds  of  newly  discovered  evidence;  that  the  dam- 
ages awarded  were  excessive;  insufficiency  of  the  evi- 
dence to  justify  the  verdict ;  and  error  in  law  occurring 
at  the  trial  and  excepted  to  by  the  defendant. 

The  motion  was  allowed  for  the  reason,  as  stated  by 
the  court,  that  the  defendant  was  entitled  to  avail  it- 
self of  the  defense  afforded  by  Section  116  of  the  city 
charter,  and  that  an  error  had  been  committed  in  de- 
nying the  assertion  of  such  right.  From  the  order 
granting  a  new  trial  the  plaintiff  appeals. 

Afpibmed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  L.  M.  Travis  and  Mr.  A.  K.  Meek. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  0.  H.  Foster  and  Messrs.  Skipworth  <&  Lewis, 
with  an  oral  argument  by  Mr,  Jay  L.  Lewis. 
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Opinion  by  Mb.  Chibf  Justice  Moobe. 

1-4.  It  is  contended  that  upon  a  motion  for  a  new 
trial,  which  is  an  application  for  a  re-examination  of  an 
issue  of  fact,  the  court  was  not  authorized  to  set  aside 
the  judgment  in  consequence  of  having  sustained  a 
demurrer  to  the  answer,  which  ruling  is  a  determina- 
tion of  an  issue  of  law,  and  hence  an  error  was  com- 
mitted in  this  respect.  A  text  writer,  in  discussing  the 
subject  of  a  new  trial  observes : 

**The  question  as  to  the  sufficiency  or  insufficiency 
of  the  evidence  to  justify  the  findings  raises  a  plain 
issue  of  fact,  and  is  properly  determined  on  a  new  trial 
motion.  It  is  otherwise,  however,  as  to  the  insuffi- 
ciency  of  the  evidence  to  justify  the  judgment.  Upon 
the  same  principle — ^viz.,  that  a  new  trial  is  a  re-exam- 
ination of  an  issue  of  fact — ^it  has  been  held  that  errors 
in  rulings  upon  demurrers  to  pleadings  cannot  be  re- 
viewed on  motion  for  new  trial.  It  is  manifest  that 
this  is  a  correct  application  of  the  principle ;  for,  if  final 
judgment  is  given  upon  the  demurrer  for  either  plain- 
tiff or  defendant,  there  would  be  no  issue  of  fact,  in 
the  case*':  Hayne,  New  Trial  and  Appeal  (Rev.  ed.), 

§1. 

It  will  be  remembered  that  the  demurrer  herein  chal- 
lenged the  sufficiency  of  only  one  ground  of  defense, 
thereby  leaving  for  trial  an  issue  of  fact  with  respect 
to  the  second  defense. 

In  14  Ency.  PI.  &  Pr.  718,  in  speaking  of  the  statu- 
tory grounds  for  a  new  trial,  it  is  said : 

**In  the  various  Codes  and  practice  acts  attempts 
have  been  made  to  enumerate  and  briefly  state  the 
grounds  for  new  trial.  Such  enumeration  does  not 
restrict  the  inherent  power  of  courts  to  relieve  a  party 
where  justice  has  not  been  done,  or  to  grant  new  trials 
for  any  other  sufficient  causes  not  enumerated,  unless 
the  restriction  is  express.'* 
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Our  statute  prescribes  seven  grounds  for  setting 
aside  a  judgment  and  granting  a  new  trial :  Section  174, 
L.  0.  L.  This  enactment  does  not  restrict  an  exer- 
cise of  such  right  to  the  particular  instances  specified : 
De  Vail  V.  De  VaU,  60  Or.  493  (118  Pac.  843, 120  Pac. 
13,  Ann.  Cas.  1914A,  409,  40  L.  R.  A.  (N.  S.)  291).  If 
at  any  time  while  jurisdiction  of  cause  is  retained  it 
is  discovered  that  such  an  error  has  been  committed 
as  would  necessitate  a  reversal  of  the  final  determina- 
tion reached  in  the  trial  of  the  cause,  the  court,  com- 
mitting such  mistake  of  law,  may,  on  motion  of  the 
pariy  aggrieved,  thereby  or  at  its  own  instance  volun- 
tarily set  aside  the  judgment  and  grant  a  new  trial, 
thereby  avoiding  the  necessity  of  an  appeal:  De  Vail 
V.  De  Vail,  60  Or.  493  (118  Pac.  843, 120  Pac.  13,  Ann. 
Cas.  1914A,  409,  40  L.  R.  A.  (N.  S.)  291) ;  Taylor  v. 
Taylor,  61  Or.  257  (121  Pac.  431,  964) ;  Sullivan  v. 
Wakefield,  65  Or.  528  (133  Pac.  641) ;  L.  G.  Smith  (B 
Bros.  Typewriter  Co.  v.  McGeorge,  72  Or.  523  (143 
Pac.  905) ;  Frederick  <&  Nelson  v.  Bard,  74  Or.  457  (145 
Pac.  669).  If,  however,  an  error  was  committed  in 
sustaining  the  demurrer  to  the  first  cause  of  defense, 
the  court  on  its  own  initiative  was  authorized  to  set 
aside  the  judgment  and  grant  a  new  trial.  Nor  was  it 
necessary,  when  the  demurrer  was  sustained,  to  save 
an  exception  to  the  court's  ruling,  since  it  was  made 
upon  a  matter  in  writing  and  on  file  in  the  court :  Sec- 
tion 172,  L.  0.  L. 

5.  The  remaining  question  is  whether  or  not  Section 
116  of  the  municipal  charter  violates  a  clause  of  the 
organic  law  of  the  state  which  provides  that : 

*  *  Every  man  shall  have  remedy  by  due  course  of  law 
for  injury  done  him  in  his  person,  property  or  reputa- 
tion*':  Article  I,  Section  10,  of  the  Constitution  of  Ore- 
gon. 
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The  part  of  the  charter  referred  to  reads: 

* '  The  City  of  Eugene  shall  not  in  any  event  be  liable 
in  damages  to  any  person  for  an  injury  caused  by  any 
defect  or  dangerous  place  at  or  in  any  sidewalk,  cross- 
walk, street,  alley,  bridge,  public  grounds,  public  build- 
ings, or  ditch,  unless  the  mayor,  chairman  of  the  street 
committee,  or  street  commissioner  shall  have  had  ac- 
tual notice  of  such  defect  or  dangerous  place,  and  a 
reasonable  time  thereafter  in  which  to  repair  or  re- 
move such  defect  or  dangerous  place  before  the  hap- 
pening of  such  accident  or  injury,  and  in  no  case  shall 
more  than  $100  be  recovered  as  damages,  from  the  city 
for  any  such  accident  or  injury.'* 

Upon  considering  the  demurrer  the  trial  court  was 
of  the  opinion  that  the  language  ladt  quoted  trenched 
upon  the  clause  of  the  fundamental  law  referred  to. 
When,  however,  the  motion  for  a  new  trial  was  inter- 
posed, the  court,  having  carefully  examined  the  char- 
ter and  discovered  that  its  provisions  did  not  exempt 
any  officer  of  the  city  from  liability  for  damages  from 
an  injury  resulting  from  negligence  in  faiUng  to  keep 
a  sidewalk  in  repair,  set  aside  the  judgment.  In  Matt- 
son  V.  Astoria,  39  Or.  577  (65  Pac.  1066,  87  Am.  St. 
Rep.  687),  the  charter  provided  that: 

''Neither  the  city  nor  any  member  of  the  council 
thereof  shall  in  any  manner  be  held  liable  for  any  dam- 
ages resulting  from  a  defective  condition  of  any  street, 
alley,  or  highway  thereof. ' ' 

And  it  was  held  that  such  clause  was  repugnant  to 
Section  10  of  Article  I  of  the  original  act  of  the  state. 
In  Bat  dor ff  v.  Oregon  City,  53  Or.  402  (100  Pac.  937, 
18  Ann.  Gas.  287),  a  clause  of  the  charter  exempted 
Oregon  City  from  liability  for  loss  occasioned  by  ac- 
cident on  account  of  the  condition  of  any  street,  but 
not  exonerating  any  officer  for  a  casualty  caused  by 
the  willful  neglect  or  gross  negligence  of  such  officer, 
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and  it  was  determined  that  the  charter  practically 
denied  a  remedy  to  any  person  injured  in  conseqeuence 
of  the  carelessness  of  agents  of  the  city. 

By  Section  48  of  the  charter  of  the  City  of  Eugene 
authority  is  conferred  upon  the  conamon  council  to 
levy,  assess  and  collect  taxes  upon  all  nonexempt  prop- 
erty (subdivision  1) ;  to  appropriate  for  any  item  of 
city  expenditure,  and  provide  for  the  payment  of  the 
expenses  of  the  city  (subdivision  40) ;  to  prevent  and 
remove  all  obstructions  from  the  streets,  alleys,  cross- 
walks, sidewalks,  public  parks,  and  other  public  places, 
and  to  repair  and  clear  the  same  at  the  expense  of  the 
property  fronting  on  such  improvement,  or  of  the  city 
(subdivision  51).  The  common  council  is  also  em- 
powered to  improve  or  repair  any  street  or  alley,  or 
any  part  thereof:     Section  50. 

In  Bat  dor ff  v.  Oregon  City,  53  Or.  402  (100  Pac.  937, 
18  Ann.  Cas.  287),  it  is  said: 

''Though  there  is  a  conflict  of  judicial  utterance  as 
to  the  common-law  liability  of  a  city  for  a  failure  to 
keep  a  street  in  repair,  the  weight  of  authority  sup- 
ports the  principle  that,  when  a  charter  invests  a  mci- 
nicipal  corporation  with  exclusive  control  over  the 
streets  within  its  limits,  and  authorizes  it  to  employ 
the  means  necessary  to  improve  and  maintain  such 
highways,  a  duty  to  the  public  arises  by  implication  of 
law  to  keep  the  streets  that  have  been  opened  for  travel 
in  a  reasonably  safe  condition ;  and  for  any  injury  that 
may  result  from  a  failure  to  discharge  such  obligation 
the  city,  without  any  statutory  provision  to  that  effect, 
must  respond  in  damages.*^ 

In  addition  to  the  authorities  there  cited,  see,  also, 
the  notes  to  the  cases  of  Browning  v.  City  of  Spring- 
field, 17  111.  143  (63  Am.  Dec.  345),  Goddard  v.  Inhabi- 
tants of  Harpswell,  84  Me.  499  (24  Atl.  958,  30  Am.  St. 
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Eep.  373),  and  Batdorff  v.  Oregon  City,  53  Or.  402 
(100  Pac.  937, 18  Ann.  Gas.  287). 

To  recover  for  a  loss  occasioned  by  official  derelic- 
tion of  duty,  not  involving  more  than  $100,  an  action 
may  be  maintained  against  the  defendant  herein.  If, 
however,  the  amount  of  injury  caused  by  the  negli- 
gence of  the  defendant  or  its  agents  exceeds  that  sum, 
an  action  may  be  maintained  against  the  officers  of  the 
municipality  whose  duty  it  was  to  cause  the  street  to 
be  repaired,  and  to  see  that  the  highway  was  kept  in 
suitable  condition  for  public  travel.  Since  such  a 
remedy  is  availing,  the  section  of  the  charter  referred 
to  does  not  violate  the  clause  of  the  fundamental  law 
of  the  state. 

No  error  was  committed  in  setting  aside  the  judg- 
ment and  granting  a  new  trial,  and  the  order  to  that 
effect  is  affirmed.  Apfibmbd. 

Mb.  Justice  Benson,  Mb.  Justiob  Bubnbtt  and  Mb. 
Justice  McBbidb  concur. 


Bebearing  denied   April   20,   1915. 

On  Petition  fob  Beheabing. 

(147  Pac.  768.) 

The  Circuit  Court  having  been  affirmed  in  setting 
aside  the  judgment  rendered  therein  and  granting  a 
new  trial,  the  appellant  files  in  this  court  a  petition  for 
rehearing.  Upon  the  hearing  of  said  application  the 
rehearing  was  denied  and  the  former  opinion  sustained. 

Beheabing  Denied. 
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Mr.  L.  M.  Travis  and  Mr.  A.  K.  Meek,  for  the  appel- 
lant 

Messrs.  Skipworth  <&  Lewis,  for  the  respondent. 

Department   1.    Opinion   by   Mb.    Chibp   Justice 

MOOBB. 

6.  In  a  i>etition  for  rehearing  it  is  maintained  that, 
though  the  charter  of  the  City  of  Eugene  confers  upon 
the  common  council  authority  to  repair  a  street  and 
to  defray  the  expense  thereof  either  by  taxing  all  the 
nonexempt  property  in  the  municipality  or  by  impos- 
ing upon  the  premises  specially  benefited  an  assess- 
ment for  the  improvement  made  (Special  Laws  Or. 
1905,  p.  255,  c.  7,  §  48,  subd.  51),  the  mayor  and  coun- 
cilmen  upon  whom  such  obligation  primarily  devolves 
are  not  liable  for  any  injury  sustained  by  reason  of 
their  nonfeasance  in  failing  to  discharge  that  duty,  nor 
are  they  responsible  for  the  misfeasance  of  their  sub- 
ordinates, since  the  oflfioers  particularly  designated 
receive  no  compensation  for  their  services :  Id.,  §  34. 

The  case  relied  upon  to  support  the  principle  as- 
serted is  Nowell  V.  Wright,  3  Allen  (Mass.),  166  (80 
Am.  Dec.  62),  which  was  an  action  to  recover  damages 
sustained  by  the  plaintiff's  wife  by  falling  into  a  river 
at  night,  in  consequence  of  the  negligence  of  the  de- 
fendant, a  bridge-tender,  who,  while  operating  the 
draw  of  the  span,  failed  to  shut  the  gates  thereat  or 
to  hang  out  lanterns  as  warnings  of  danger.  The 
court,  having  found  that  the  appointment  of  the  keeper 
of  the  bridge  was  not  honorary,  nor  that  his  services 
were  gratuitous,  determined  that,  as  a  public  oflScer, 
he  was  responsible  for  his  acts  of  misfeasance,  on 
the  ground  that  his  labor  was  voluntary  and  attended 
with  compensation,  and  his  duty  was  entire,  absolute. 
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perfect  and  personal,  and  not  only  were  his  services 
such  as  he  was  under  obligation  to  perform,  but  he 
was  also  clothed  with  ability  to  discharge  the  duty 
both  in  respect  to  the  means  at  his  command  and  the 
legal  authority  to  act,  irrespective  of  superior  officers. 
That  case  has  been  cited  as  a  recognized  authority  by 
the  Supreme  Judicial  Court  of  Massachusetts  in  sev- 
eral of  its  decisions,  but  we  have  not  found  an  instance 
in  which  the  want  of  compensation  by  an  officer  for 
the  performance  of  the  serv^ices  required  of  him  has 
been  considered  as  a  prerequisite  to  the  liability  im- 
posed. The  rule  so  adopted  in  that  state  has  been  ad- 
hered to,  but  the  decisions  of  that  court  have  been  put 
on  other  grounds.  Thus  in  Moynihan  v.  Todd,  188 
Mass.  301,  305  (74  N.  E.  367, 108  Am.  St.  Rep.  473),  in 
referring  to  the  preceding  case  relied  upon  herein,  it 
is  said: 

*'We  are  of  opinion  that  the  principle  which  under- 
lies the  rule  that  public  officers  and  other  agencies  of 
government  are  not  liable  for  negligence  in  the  per- 
formance of  public  duties  goes  no  further  than  to 
relieve  them  from  liability  for  nonfeasance  and  for 
the  misfeasance  of  their  servants  or  agents.  For  a 
personal  act  of  misfeasance,  we  are  of  opinion  that  a 
party  should  be  held  liable  to  one  injured  by  it,  as  well 
when  in  the  performance  of  a  public  duty  as  when 
otherwise  engaged.  We  think  that  the  general  course 
of  decisions  in  this  commonwealth  is  not  in  conflict  with 
this  view.  But,  for  acts  of  misfeasance  of  a  servant 
or  agent  in  such  cases,  there  is  no  liability.  This  is 
because  the  rule  respondeat  superior  does  not  apply.*' 

In  Bartlett  v.  Crozier,  17  Johns.  (N.  Y.)  439,  450 
(8  Am.  Dec.  428),  it  was  held  that  a  civil  action  would 
not  lie  against  an  overseer  of  highways  by  an  indi- 
vidual who  had  sustained  an  injury  in  consequence 
of  the  negligence  of  such  officer  in  failing  to  keep  a 
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bridge  in  repair.    In  deciding  that  case,  Chancellor 
Kent  observes: 

*'When  the  laws  render  a  public  officer  liable  to 
special  damages  for  neglect  of  duty,  the  cases  are 
those  in  which  the  services  of  the  officer  are  not  un- 
compensated or  coerced,  but  voluntary  and  attended 
with  compensation,  and  where  the  duty  to  be  performed 
is  entire,  absolute,  and  perfect.'* 

The  case  last  mentioned  is  referred  to  in  Adsit  v. 
Brady,  4  Hill  (N.  Y.),  630,  632  (40  Am.  Dec.  305), 
where  it  is  said : 

''When  an  individual  sustains  an  injury  by  the  mis- 
feasance or  nonfeasance  of  a  public  officer,  who  acts 
or  omits  to  act  contrary  to  his  duty,  the  law  gives  re- 
dress to  the  injured  party  by  an  action  adapted  to  the 
nature  of  the  case. '  * 

In  Rohinson  v.  Chamberlain,  34  N.  Y.  389,  396  (90 
Am.  Dec.  713),  it  was  ruled  that  a  contractor  who. 
pursuant  to  law,  had  been  employed  by  the  state  and 
received  a  compensation  for  performing  a  public  duty, 
was  liable  to  any  person  sustaining  special  damage  in 
consequence  of  his  failure  to  discharge  such  obligation. 

The  case  of  Piercy  v.  Averill,  37  Hun  (N.  Y.),  360, 
was  an  action  against  the  mayor  and  aldermen  of  the 
City  of  Ogdensburg,  New  York,  to  recover  damages 
for  a  personal  injury  resulting  from  the  defendant's 
failure  to  cause  snow  and  ice  to  be  removed  from  a 
sidewalk,  whereby  the  plaintiff  slipped,  fell,  and  was 
hurt.  A  demurrer  to  the  complaint  having  been  over- 
ruled, an  interlocutory  judgment  was  rendered,  in  re- 
versing which  it  was  said : 

''The  general  rule  in  this  state  is  that  public  officers, 
charged  with  a  ministerial  duty,  are  answerable  in 
damages  to  anyone  specially  injured  by  their  careless- 
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ness  and  negligent  performance  of ,  or  an  omission  to 
perform  the  duties  of,  their  office. ' ' 

Further  in  the  opinion  it  is  observed : 

**The  defendants  again  urge  that  they  are  not  liable 
for  a  neglect  of  their  duty,  because  by  the  city  charter 
the  city  is  declared  not  to  be  liable  for  any  injury 
caused  by  a  sidewalk  being  out  of  repair,  or  by  slip- 
ping upon  snow  or  ice  thereon.  They  argue  that,  if 
the  principal  is  not  liable,  they  [the  agents],  are  not. 
It  is  hardly  accurate  to  say  that  the  city  and  the  com- 
mon council  stand  merely  in  the  relation  of  principal 
and  agent.  •  •  But,  if  we  adopt  the  view  that  the 
common  council  are  the  agents  of  the  dty,  still  there 
is  no  reason  why  an  agent  should  not  suffer  for  dam- 
ages occasioned  by  his  wrongful  act,  even  though  his 
principal  be  not  liable.  If  a  statute  should  relieve 
a  railroad  company  from  any  liability  for  the  wrong- 
ful act  of  its  servants,  there  would  be  no  reason  why 
the  servants  should  not  continue  liable  for  their  own 
wrongful  acts.  If  the  doctrine  of  respondeat  superior 
were  abolished,  the  doctrine  that  he  who  does  an  injury 
should  pay  the  damages  he  has  caused  would  be  unaf- 
fected.'^ 

It  is  also  remarked: 

**A  further  argument  is  that  public  policy  should 
forbid  us  to  hold  the  defendants  liable,  inasmuch  as 
such  a  rule  of  liability  would  drive  from  the  common 
council  persons  of  responsibiUty.  W:e  cannot  give 
much  weight  to  this  argument.  The  defendants  say 
we  ought  to  be  allowed  to  accept  office  and  knowingly 
to  neglect  our  duties,  without  any  liability  to  those 
whose  limbs  are  broken  through  our  negligence,  be- 
cause no  responsible  persons  will  accept  office,  except 
on  the  condition  that  they  may  neglect  its  duties  with 
impunity.  It  is  enough  to  say  in  reply  to  this  that  it 
is  better  to  have  irresponsible  officers  who  attend  to 
their  duties  than  responsible  officers  who  do  not" 
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In  the  decisions  last  mentioned  no  reference  is  made 
to  the  doctrine  announced  in  the  case  of  Bartlett 
V.  Crazier,  17  Johns.  (N.  Y.)  439  (8  Am.  Dec.  428),  to 
the  effect  that,  in  order  to  render  a  public  officer  liable 
to  special  damages  for  neglect  of  duty,  it  must  appear 
that  his  services  were  voluntary  and  for  compensa- 
tion. We  conclude,  therefore,  that  the  principle  an- 
nounced by  the  Chancellor  in  the  original  case  was  in 
the  later  case  regarded  as  no  longer  controlling. 

If  the  payment  of  compensation  to  a  public  officer 
for  a  performance  of  the  duties  required  of  him  is  to 
determine  the  question  of  liability  for  his  negligence, 
then  the  amount  of  his  salary  is  immaterial,  so  that, 
if  he  annually  received  a  nominal  sum  only,  his  re- 
sponsibility would  be  the  same  as  if  he  were  well  paid 
for  his  services.  The  mere  statement  of  such  inequi- 
table consequences  that  would  necessarily  result  from 
the  case  supposed  conclusively  illustrates  the  absurdity 
of  the  doctrine  maintained.  If  the  mayor  and  the 
councilmen  have  funds  or  the  authority  to  procure 
them,  and,  neglecting  their  duty,  make  no  effort  to  ob- 
tain such  means,  they  are  liable  in  failing  to  repair  a 
street,  if  they  had  notice  of  the  defect :  Bates  v.  Homer, 
65  Vt.  471  (27  Atl.  134, 22  L.  B.  A.  824). 

In  Grant  v.  Baker,  12  Or.  329  (7  Pac.  318),  it  was 
held  that  an  action  would  lie  against  such  officers  to 
recover  damages  resulting  from  personal  injury  al- 
leged to  have  been  caused  by  their  failure  to  keep  a 
street  in  repair,  though  nothing  was  said  in  the  opinion 
with  respect  to  any  compensation  having  been  paid  to 
the  councilmen. 

The  mayor  and  councilmen  of  the  City  of  Eugene 
are  not  parties  hereto,  and  anything  said  or  intimated 
in  this  opinion  will  not  conclude  them  from  controvert- 
ing their  liability  for  the  damages  sustained  by  the 
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plaintiff,  if  she  institutes  an  action  against  them. 
Without  deciding  the  question,  however,  it  is  believed 
that  she  has  a  prima  facie  right  of  action  against  them. 

The  former  opinion  is  therefore  adhered  to  and  a  re- 
hearing denied. 

Ebheabing  Denied.    Former  Opinion  Sustained. 

Mr.  Justice  Benson,  Mr.  Justice  Burnett  and  Mb. 
Justice  McBride  concur. 


Denied  May  18,  1915. 

Second  Petition  for  Behearinq. 

(147  Pac.  1191.) 

This  is  a  second  application  and  petition  for  a  re- 
hearing herein.  The  reason  for  denying  this  petition 
is  set  forth  in  the  opinion  of  the  court. 

Second  Petition  for  Behearino  Denied. 

Mr.  L.  M.  Travis  and  Mr.  A.  K.  Meek,  for  appellant 
and  for  petition. 

Messrs.  Skipworth  <&  Lewis  and  Mr.  0.  H.  Foster, 
for  respondent  and  against  petition. 

Department  1.  Opinion  by  Mr.  Chiep  Justice 
Moore. 

In  a  second  petition  for  rehearing,  judgment  for 
$100,  the  limit  of  a  recovery  against  the  municipality, 
is  demanded,  together  with  the  costs  and  disburse- 
ments incurred  at  the  trial  and  on  the  appeal.  Had 
the  request  been  made  when  the  motion  to  set  aside 
the  judgment  and  grant  a  new  trial  was  interposed, 


Sept.  1915.]  PuLLEiy  V.  EuGENii.  335 


a  very  diflferent  conclusion  would  probably  have  been 
reached  by  the  trial  court.  Speculating,  however,  upon 
a  reversal  of  the  ultimate  judgment,  it  was  insisted 
upon  appeal  that  errors  had  been  committed  in  grant- 
ing the  original  motion.  When  the  judgment  was  af- 
firmed, an  offer  was  made  to  accept  a  judgment  against 
the  city  for  the  sum  for  which  a  recovery  might  have 
been  had. 

This  application  comes  too  late,  and  for  that  rea- 
son is  denied. 

Second  Pbtttion  fob  Rehearing  Denied. 

Mb  Justice  Benson,  Mb.  Justice  Bubnett  and  Mb. 
Justice  McBbidb  concur. 


Denied  September  14,  1915. 

Petition  to  Recall  Mandate. 

(151  Pac.  474.) 

The  order  and  judgment  of  the  lower  court  setting 
aside  the  verdict  of  the  jury  for  $2,000  in  favor  of 
plaintiff,  and  granting  a  new  trial,  was  affirmed  on 
appeal,  and  plaintiff  now  moves  to  recall  the  mandate 
heretofore  issued  and  for  an  order  directing  judgment 
to  be  entered  on  the  verdict  in  her  favor. 

Petition  Denied. 

Mr.  L.  M.  Travis  and  Mr.  A.  K.  Meek,  for  appellant 
and  for  the  petition. 

Messrs.  Skipworth  d  Lewis  and  Mr.  0.  H.  Foster, 
for  respondent  and  against  the  petition. 
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Department   L    Opinion   by   Mb.    Ohibf   Justiob 

MOOBB. 

7.  This  is  a  motion  to  recall  a  mandate  and  to  secure 
an  order  directing  a  judgment  to  be  entered  on  a  ver- 
dict. The  plaintiff  was  injured  by  falling  on  a  side- 
walk in  the  City  of  Eugene,  and  in  an  action  against 
that  municipality  to  recover  the  damages  sustained 
she  secured  a  verdict  and  judgment  for  $2,000.  This 
judgment  was  set  aside  by  the  trial  court,  because  the 
defendant's  charter  limited  a  recovery  in  such  cases 
to  $100.  The  action  of  the  trial  court  was  affirmed 
on  appeal;  this  court  holding  that  the  clause  of  the 
charter  was  not  violative  of  Article  I,  Section  10,  of 
the  Constitution  of  Oregon,  which  declares  that  every 
person  shall  have  remedy  by  due  process  of  law  for 
injuries  done  his  person,  property  or  reputation,  for, 
as  the  city  council  was  given  power  to  repair  side- 
walks, anyone  hurt  by  reason  of  a  defect  therein 
might  maintain  an  action  against  the  city  officials 
for  a  breach  of  their  duty:  PtUlen  v.  Eugene,  ante, 
p.  320  (146  Pac.  822,  147  Pac.  768,  1191).  The  man- 
date from  this  court  having  been  sent  down,  an 
amended  complaint  was  filed  by  leave  of  court,  mak- 
ing as  parties  defendant  the  city  officers  whose  breach 
of  duty  is  asserted  to  have  been  the  cause  of  the  acci- 
dent. Thereafter  the  clause  of  the  charter  was  re- 
pealed, at  an  election  held  for  that  purpose,  where^ 
upon  this  motion  was  interposed;  the  plaintiff's  coun- 
sel insisting  that,  the  impediment  against  a  recovery 
of  more  than  $100  having  been  removed,  judgment 
should  now  be  entered  as  originally  given. 

In  Newsom  v.  Greenwood,  4  Or.  119,  it  was  held 
that  an  enactment  repealing  or  modifying  the  remedy 
of  a  party  should  not  be  so  construed  as  to  affect  ac- 
tions or  suits  brought  before  the  repeal  or  modifica- 
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tion.  The  repeal  of  a  law  conferring  jurisdiction,  how- 
ever, takes  away  the  right  to  proceed  as  to  all  actions 
undetermined  at  the  time  of  the  repeal,  unless  there 
is  a  saving  clause  in  the  abrogating  enactment:  State 
V.  Ju  Nun,  53  Or.  1  (97  Pac  96,  98  Pac.  513).  ^^Legis- 
lation which  prejudicially  affects  vested  rights  or  the 
legal  character  of  past  transactions,^'  says  Mr.  Jus- 
tice Bean,  in  Judkins  v.  Taffe,  21  Or.  89,  91  (27  Pac. 
221,  222),  **will  not  be  construed  as  retroactive,  unless 
it  is  declared  so  in  the  act,  and  the  courts  will  give  to 
such  enactments  a  prospective  rather  than  a  retro- 
active construction,  if  possible.  *'  A  certified  copy  of 
the  enactment,  repealing  the  limitation  clause  of  the 
charter,  having  been  sent  up,  an  examination  thereof 
shows  that  no  provision  was  made  therein  for  the 
maintenance  of  existing  causes  of  action  thereunder. 
The  plaintiff's  remedy,  if  more  tiian  $100  is  under- 
taken to  be  recovered,  is  against  the  city  officers,  as  it 
existed  prior  to  the  repeal  of  the  limiting  clause  of 
the  charter. 

The  petition  should  be  denied,  and  it  is  so  ordered. 

Petition  Denied. 

Mb.  Justice  Benson,  Mb.  Justice  Bubnett  and  Mb. 
Justice  McBbide  concur. 


Argned  September  7,  affirmed  September  14,  1915. 

LOUGHEAN  v.  BAEKEB. 

(151  Pac.  475.) 

Attorney  and  OUent — ^Action  for  Oompensatlon— Smployment — Snffl- 
dency  of  Evidence. 
1.    In  an  attorney's  action  for  a  fee,  evidence  on  the  point  of  employ- 
ment by  the  defendants  held  insufficient  to  make  out  a  prima  fade 
ease. 

[As  to  right  of  attorney  to  recover  compensation,  eee  note  in 
127  Am.  St.  Bep.  841.] 
77  Or.— 2a 
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From  Multnomah :  Hbnby  E.  McGinn,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Eakin. 

This  is  an  action  by  Patrick  H.  Loughran  against 
S.  B.  Barker  and  another. 

The  plaintiff  alleges  in  his  complaint  that  he  is  an 
attorney  practicing  before  the  Interior  Department^ 
at  Washington,  and  that  the  defendants  employed  him 
to  perform  certain  services  before  said  Department 
in  the  procurement  of  a  patent,  which  he  obtained,  and 
promised  to  pay  him  $200  therefor  in  case  he  was  suc- 
cessful. 

The  answer  denies  the  hiring  of  plaintiff  and  any 
promise  to  pay  him  any  sum  whatever,  and  alleges 
that  whatever  service  plaintiff  rendered  was  done 
at  the  instance  of  A.  W.  Laff erty ;  that  they  contracted 
with  Laff  erty  to  represent  them  in  certain  cases  before 
the  Interior  Department  on  a  contingent  fee;  that  in 
1910  Lafferty,  having  been  elected  to  Congress,  could 
not  longer  represent  them,  and  they  were  obliged  to 
and  did  employ  other  counsel  for  that  purpose.  Said 
answer  further  alleges  that  with  the  retirement  of  Laf- 
ferty from  said  cases  all  relations  between  the  plain- 
tiff and  defendants  ceased.  The  cause  was  tried  be- 
fore the  court  below  without  a  jury,  and  on  conclusion 
of  plaintiff's  evidence  the  case  was  dismissed  by  the 
court  on  its  own  motion,  from  which  judgment  plain- 
tiff appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Westbrook  S  Westhrook,  with  an  oral  argu- 
ment by  Mr.  J.  W.  Westbrook. 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  Fulton  (&  Bowerman,  with  an  oral  argument 
by  Mr.  Jay  Bowerman. 
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Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

The  only  question  presented  on  this  appeal  is:  Did 
plaintiff  make  out  a  prima  facie  caset  The  evidence 
consists  of  the  depositions  of  plaintiff  and  A.  W.  Laf- 
f erty,  and  of  numerous  copies  of  letters  from  Lafferty 
and  other  persons,  some  of  whom  were  not  shown  to 
have  been  connected  in  any  way  with  the  defendants. 
It  appears  that  Lafferty  was  employed  by  the  defend- 
ants to  represent  them  before  the  Interior  Department 
in  an  endeavor  to  secure  patents  for  certain  home- 
stead entries  which  were  contested  by  the  government, 
and  that  they  agreed  to  pay  him  $400  for  each  patent 
which  he  might  secure.  Lafferty  in  turn  agreed  to 
pay  plaintiff  one  half  of  such  sum  when  he  received 
the  same.  The  only  other  evidence  of  any  employ- 
ment is  the  following  letter  to  the  Interior  Depart- 
ment: 

''January  21,  1909. 
** Subject:  In  re  the  Eight  Homestead  Entries,  The 

Dalles,  Oregon,  Land  District,  Listed  Below. 
'*The  Honorable  Secretary  of  the  Interior,  Washing- 
ton, D.  C. — 
**Sir:  We,  the  undersigned,  F.  M.  Pliter  and  S.  B. 
Barker,  are  transferees  of  the  eight  homestead  en- 
tries listed  below,  and  we  authorize  P.  H.  Louprhran, 
of  Washington,  D.  C,  to  appear  and  represent  us  as 
our  attorney:  H.  E.  No.  9301,  made  May  6,  1901,  by 
Charles  T.  Goodman ;  H.  E.  No.  8449,  made  August  16, 
1900,  by  Susan  Eobinson ;  H.  E.  No.  9932,  made  May 
13,  1901,  by  Thomas  J.  Henderson;  H.  E.  No.  9516, 
made  July  3,  1901,  by  Huldah  J.  Ball;  H.  E.  No.  8465, 
made  September  6,  1900,  by  Flora  L.  Montgomery; 
H.  E.  No.  8518,  made  September  20,  1900,  by  Edwin 
B.  Wheat;  H.  E.  No.  8521,  made  September  21,  1900, 
by  Russell  Newman;  H.  E.  No.  8200,  made  May  5, 1900, 
by  Thomas  J.  Loudermilk. 

*'Very  respectfully, 

*'S.  B.  Babkbb, 
^'F.M.Putbb/' 
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It  is  claimed  by  the  defendants  that  this  letter  was 
sent  nnder  the  representation  made  to  them  that  it 
was  necessary  for  plaintiff  to  have  this  authority  to 
enable  him  to  appear  before  the  Department  in  this 
case,  and  for  no  other  purpose.  From  a  careful  read- 
ing of  the  evidence  we  are  convinced  that  this  conten- 
tion is  correct.  The  whole  case  shows  that  this  letter 
was  written  upon  the  understandhig  that  it  was  a 
necessary  legal  formula  to  enable  plaintiff  to  appear 
before  the  Department  in  this  cause,  and  that  it  was 
not  intended  by  the  defendants  as  an  employment  of 
tlie  plaintiff,  or  to  change  in  any  manner  the  relation 
of  the  parties;  and  from  the  letters  written  by  Mr. 
Lafferty  and  from  his  testimony  it  appears  it  was  not 
so  intended.  The  witness  Lafferty  conducted  all  the 
correspondence  up  to  this  time,  and  he  says : 

**Q.  You  do  not  believe,  from  the  conversation  and 
remarks  of  Mr.  Barker  at  that  time,  that  he  under- 
stood that  he  was  maHng  an  independent  arrange- 
ment with  Mr.  Loughran  to  act  as  attorney,  other  than 
through  you,  do  yout 

**A.  I  never  understood  it  that  way. 

**Q.  It  was  made  perfectly  plain  to  Mr.  Barker  that 
Mr.  Loughran  was  acting  for  you,  was  it  nott 

**A.  I  think  that  was  clearly  understood. 

**Q.  So  far  as  you  know,  did  Mr.  Barker,  prior  to 
the  time  that  your  connection  with  the  cases  termi- 
nated, have  any  direct  dealings  with  Mr.  Loughran  t 

**None  tiiat  I  know  of.  He  always  came  to  my 
office  to  answer  letters,  when  I  would  notify  him  that 
I  had  received  any  from  Mr.  Loughran. 

**Q.  The  whole  business,  so  far  as  you  know,  in  con- 
nection with  the  Huldah  J.  Ball  case,  and  so  far  as 
concerned  Mr.  Loughran,  was  conducted  through  your 
office,  prior  to  the  time  you  severed  your  connection 
with  the  caset 

**A.  Yes;  that  is  true. 


Sept.  1915.]      HowABD  v.  Hartford  Ins.  Co.  841 


**Q.  And  you  failed  to  persuade  Mr.  Barker  to  go 
ahead  with  Mr.  Loughran  in  the  matter  t 

**A.  On  the  occasion  of  this  last  interview  that  I 
speak  of,  he  seemed  set  that  Mr.  Loughran  should  get 
out  of  the  case.  I  did  not  know  then,  and  do  not  know 
now,  what  his  motives  were. '  * 

Mr.  Lafferty  appears  to  have  been  a  perfectly  fair 
witness;  and,  taking  the  whole  case  as  presented  by 
the  testimony,  we  think  plaintiff  has  failed  to  make 
even  a  prima  facie  case  against  the  defendants,  and 
that  the  court  below  was  correct  in  ordering  a  nonsuit. 

The  judgment  is  affirmed.  Appibmbd. 

Mb.  Chibp  Justice  Moobb,  Mb.  Justice  Bean  and 
Mb.  Justice  Habbis  concur.    . 


Submitted   on  briefs  October  10th  on  motions  to   dismiss  appeals. 

Motions  denied  November  10,  1914. 

HOWARD  V.  HAETFOBD  INSURANCE  CO. 
HOWARD  V.  HORTICULTURAL  FIRE  RELIEF. 

HOWARD     V.     GERMAN-AMERICAN     INSUR- 
ANCE CO. 

(144  Pac.  450.) 

App€(al  and  Error— Transfer  of  Cause — ^Notice  of  Appeal — ''fligiied  by 
Himsolf  or  Attomay.** 

1.  Under  Section  550^  L.  O.  L.,  providing  that  where  notice  of 
appeal  is  not  given  in  open  court,  it  must  be  in  writing,  "signed  by 
himself  or  attorney/'  the  appellant,  with  the  approval  of  his  attorney, 
or  the  attorney  himself,  may  authorize  another  person  to  sign  the 
attorney's  name  to  a  notice  of  appeal. 

Appeal  and  Error— -Noticei  of  Appeal — Snffldency  of  Service. 

2.  In  view  of  Section  539,  L.  0.  L.,  providing  that  notices  may 
be  personally  served  upon  an  attorney,  or  may  be  served  during  his 
absence  by  leaving  notice  at  his  office  between  6  a.  m.  and  9  p.  m. 
in  a  conspicuous  place,  returns  of  personal  service  of  a  notice  of 
appeal  on  respondent's  attorney,  and  of  a  service  by  leaving  a  copy 
thereof  in  a  conspicuous  place  in  his  office  between  6  and  9,  when  there 
was  no  person  in  the  offtce,  showed  proper  service. 
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Appeal  and  Brror— Notice  of  Appeal — Order  of  Court. 

3.  An  order  entered  of  record,  purporting  to  state  certain  facts  as 
to  the  signing  of  a  notice  of  appeal  and  the  service  thereof,  and  di- 
rected to  be  attached  to  the  return  of  service  of  such  notice,  of  which 
the  appellant  was  not  notified,  and  as  to  which  neither  party  appeared, 
was  void  for  want  of  jurisdiction  to  make  it,  and  could  not  be  con- 
sidered for  any  purpose  in  passing  on  motions  to  dismiss  for  want  of 
proper  notice  of  appeal. 

From  Jackson:  Bobebt  G.  Morbow,  Judge. 

Three  actions  by  S.  T.  Howard  and  George  A\  Morse 
against  the  Hartford  Fire  Insurance  Company  of  Hart- 
ford, Connecticut,  the  Horticultural  Fire  Relief  of  Ore- 
gon, and  the  German-American  Fire  Insurance  Com- 
pany of  New  York.  Judgment  in  each  case  for  plain- 
tiffs and  defendants  appeal.  Motions  to  dismiss  ap- 
peals were  submitted  on  briefs  without  argument  un- 
der the  proviso  of  Supreme  Court  Rule  18:  56  Or. 
622  (117  Pac.  xi).  Motions  Denied. 

Messrs.  Boggs  £  Wilson  and  Mr.  WUliam  L  Va/wter, 
for  the  motions. 

Messrs.  Veazie,  McCourt  dt  Veazie,  contra. 

In  Banc .  Mr.  Justice  Bamsey  delivered  the  opinion 
of  the  court. 

The  plaintiffs  and  respondents,  in  the  three  cases 
above  named,  have  filed  motions  asking  for  orders 
of  the  court  dismissing  the  appeals  in  said  causes.  The 
questions  involved  in  said  motions  are  the  same  in  all 
of  these  cases.  Each  of  said  cases  is  an  action  for 
damages,  and  in  each  case  the  plaintiffs  obtained  a 
judgment  in  the  court  below.  In  each  case  the  defend- 
ant appeals. 

In  the  case  against  the  German-American  Fire  In- 
surance Company  of  New  York,  the  motion  for  dis- 
missal of  the  appeal  is  in  part  as  follows : 
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"Come*  now  the  above-named  plaintiffs  and  re- 
spondents •  *  and  move  the  court  for  an  order 
dismissing  the  appeal  in  the  above-entitled  cause,  for 
want  of  jurisdiction,  upon  the  ground,  that  the  de- 
fendant and  appellant  failed  and  neglected  to  serve 
or  cause  to  be  served  on  the  plaintiffs  and  respondents 
the  notice  of  appeal  prescribed  by  statute  at  the  time 
and  in  the  manner  required  by  the  statute  and  the  law. 
This  motion  is  based  upon  the  record  herein. ' ' 

The  respondents'  briefs  are  the  same  in  all  three 
cases,  and  hence  we  understand  that  the  points  made 
are  common  to  all  the  cases. 

The  motion  does  not  point  out  specifically  the  ob- 
jections to  the  appeal.  They  are  specified  in  the  re- 
spondents'  brief.  The  motion  is  not  based  on  afiida- 
vits,  but  is  founded  upon  the  record  in  the  case. 

1.  The  first  point  stated  in  the  brief  is  that  the  no- 
tice of  appeal  that  was  served  was  ineflBcient  for  any 
purpose,  the  respondents  claiming  that  it  was  not 
signed  by  the  defendant  or  its  attorneys.  The  copy 
of  the  notice  of  appeal  contained  in  the  transcript  is 
in  due  form,  and  purports  to  have  been  signed  by 
**Veazie,  McCourt  &  Veazie,  attorneys  for  the  defend- 
ant.** We  find  nothing  that  is  properly  in  the  tran- 
script that  tends  to  bear  out  the  contention  of  the 
plaintiffs;  but  the  affidavit  of  I.  C.  Veazie  shows  the 
facts  in  relation  to  the  signing  of  the  notice.  The  firm 
of  Veazie,  McCourt  &  Veazie  is  located  in  Portland. 
The  judgment  appealed  from  was  rendered  in  Jack- 
son County,  and  the  appeal  was  taken  there.  The 
defendant  company  had  intrusted  to  said  firm  the  full 
charge  and  direction  of  said  cause  for  the  defendant, 
and  they  were  authorized  by  the  defendant  to  employ 
associate  counsel  and  to  do  any  and  all  things  neces- 
sary to  be  done  in  the  furtherance  of  the  interests  and 
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rights  of  the  defendant  in  relation  to  said  canse.  Said 
firm  employed  A.  E.  Beames^  Esq.,  an  attorney  of  this 
court,  residing  at  Medf  ord,  in  Jackson  County,  to  pre- 
pare the  papers  for  appealing  this  cause  to  this  court, 
and  authorized  him  to  prepare  the  notice  of  appeal 
and  to  sign  the  name  of  said  firm  to  said  notice  as  at- 
torneys for  the  defendant  and  appellant.  Said  affida- 
vit shows,  also,  that  A.  E.  Reames,  Esq.,  was  expressly 
authorized  by  the  defendant  to  sign  the  name  of  said 
firm  to  said  notice  of  appeal  and  to  do  all  other  things 
necessary  to  be  done  to  perfect  said  appeal,  and  that 
all  things  that  he  did  therein  were  approved  by  the 
defendant.  Mr.  Beames  prepared  said  notice  of  ap- 
peal and  subscribed  the  names  of  said  firm  thereto,  as 
attorneys  for  said  defendant  and  appellant.  The  said 
affidavit  shows  that  the  defendant  and  said  firm  ex- 
pressly authorized  Mr.  Beames  to  sign  the  names  of 
said  firm  to  said  notice,  and,  after  he  had  done  so, 
approved  his  said  acts. 

The  plaintiffs  contend  that  where  notice  of  appeal 
is  not  given  in  open  court,  it  must  be  in  writing  and 
signed  by  the  appellant  or  his  attorney  (Section  550, 
L.  0.  L.).  This  contention  is  true,  but  the  question  is. 
Does  the  statute  require  the  attorney  for  the  appellant 
to  sign  the  notice  of  appeal  with  his  own  handf 

The  New  York  Code  requires  a  summons  to  be 
** subscribed  by  the  plaintiff,  or  his  attorney.**  In 
Barnard  v.  Heydrick,  49  Barb.  (N.  Y.)  62,  the  fact  was 
that  the  plaintiff's  attorneys  used  a  summons  upon 
which  their  names  had  been  printed,  and  it  was  con- 
tended that  the  summons  was  not  ** subscribed'*  by 
them.  The  printer  had  printed  their  names  at  the 
end  of  the  summons.  The  court  held  in  that  case 
that  the  summons  had  been  subscribed  by  the  plaintiff's 
attorneys,  within  the  meaning  of  the  Code,  although 
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their  names  were  printed  at  the  end  thereof  by  a 
printer.  A  part  of  the  syllabus  of  that  case  is  as  fol- 
lows: 

**A  summons,  issued  by  an  attorney,  with  his  name 
printed  at  the  end  thereof,  is  *  subscribed'  by  him, 
within  the  requirements  of  the  Code.'* 

The  statute  of  Wisconsin  required  that  a  summons 
**be  subscribed  by  the  plaintiff  or  his  attorney.''  In 
Mezchen  v.  More,  54  Wis.  216  (11  N.  W.  534),  the  fact 
was  that  the  name  of  the  attorney  at  the  end  of  the 
summons  was  printed,  and  the  court  held  that  it  was 
** subscribed  by  the  attorney"  within  the  meaning  of 
the  statute,  the  court  saying  in  part : 

**The  only  object  of  requiring  it  [the  summons]  to 
show  the  name  of  the  attorney  or  party  who  com- 
mences the  action,  and  his  postoffice  address,  is  that 
the  defendant  may  know  upon  whom  and  at  what 
place  he  may  serve  his  answer,  and  other  papers 
in  the  action.  *  *  This  object  is  certainly  as  well 
accomplished  when  the  name  of  the  party  or  attorney 
is  printed  at  the  end  of  the  summons  as  when  it  is 
written  there;  and  unless  the  statute  is  imperative  in 
requiring  the  signature  in  the  handwriting  of  the  at- 
torney or  party,  there  does  not  appear  to  be  any  rea- 
son for  giving  it  that  construction.  We  think  the  ar- 
gument of  the  learned  counsel  for  the  appellant  demon- 
strates that  the  statute  does  not  require  the  written  sig- 
nature of  tiie  attorney  or  party. ' ' 

In  Hotchkiss  v.  Cutting,  14  Minn.  540  (Gil.  408),  the 
fact  was  that  the  summons  was  not  signed  by  the  plain- 
tiff's  attorney,  and  that  an  agent  of  the  plaintiff,  in 
his  presence  and  by  his  authority  signed  the  plaintiff 's 
name  thereto.  The  court  in  that  case  held  that  the 
summons  was  signed  by  the  plaintiff,  saying  inter  alia: 

*  *  This  is  a  sufficient  subscription  by  the  plaintiff.  It 
is  certainly  as  good  as  the  writing  of  a  firm  name  of 
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» « 

attorneys  made  by  one  member  of  the  firm,  and  it  can- 
not be  doubted  that  such  a  subscription  of  a  summons 
would  be  valid." 

In  Richardson  v.  Bachelder,  19  Me.  82,  it  was  held 
that  where  an  attorney  afl&xed  the  signature  of  a  magis- 
trate, which  was  on  a  slip  of  paper,  to  a  writ,  the  writ 
was  properly  issued,  the  magistrate  having  recognized 
and  adopted  it. 

In  Gamble  v.  Trahen,  3  How.  (Miss.)  32,  the  court 
says: 

**It  alleged  that  the  clerk,  *  *  whose  name  pur- 
ported to  be  signed  to  the  writ  of  capias  ad  respon- 
dendum had  not,  in  fact,  signed  the  same  with 
his  own  proper  hand.  It  was  immaterial  whether  the 
clerk  subscribed  his  name  to  the  writ,  or  suffered  an- 
other to  do  it  for  him.  If  it  was  issued  by  his  consent 
and  with  his  approbation,  it  was  suflScient. ' ' 

In  Louisville  S  N.  R.  Co.  v.  Banks  (Ky.),  33  S.  W. 
628,  the  court  says: 

**  While  the  summons  was  prepared,  and  the  name 
of  the  clerk  subscribed  thereto,  by  one  who  was  not  in 
fact  a  deputy,  the  clerk  appeared  before  its  delivery 
to  the  sheriff,  and  sent  the  process  out,  thus  signed,  as 
his  own  act,  and  it  must  be  so  regarded. ' ' 

In  Woods  V.  Walsh,  7  N.  D.  386  (75  N.  W.  767),  the 
fact  was  that  a  third  party  signed  the  name  of  the  at- 
torney for  the  appellant  to  the  notice  of  appeal  at  the 
request  of  said  attorney,  and  the  court  held  that  the 
notice  was  properly  signed:  See,  also,  on  this  point 
Hamilton  v.  State,  103  Ind.  96  (2  N.  E.  299,  53 
Am.  Rep.  491) ;  Herrick  v.  Morrill,  37  Minn.  250  (33 
N.  W.  849,  5  Am.  St.  Rep.  841). 

The  affidavit  of  Mr.  Veazie  shows  that  both  the  de- 
fendant and  the  attorneys  for  the  defendant  authorized 
Mr.  Reames  to  sign  the  names  of  the  defendant's  at- 
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torneys  to  the  notice  of  appeal,  and  after  he  had  done 
so,  the  defendant  and  its  attorneys  approved  his  said 
act.  The  record  shows,  also,  that  the  defendant 
adopted  the  acts  of  Mr.  Reames,  by  filing  in  this  court 
the  transcript  for  said  appeal,  including  said  notice 
of  appeal,  which  was  signed  as  stated  supra.  We  hold 
that  a  person  desiring  to  appeal  a  cause  may,  with  the 
approval  of  his  attorney,  authorize  another  person  to 
sign  the  name  of  his  attorney  to  a  notice  of  appeal, 
and  that  a  notice,  thus  signed,  is  properly  signed  by 
the  attorney  for  the  appellant,  and  that  attorneys  for 
a  person  desiring  to  appeal  a  case  may  properly  au- 
thorize another  person  to  sign  their  names  to  such  a 
notice.  While  there  are  some  cases  that  announce 
a  different  rule,  we  deem  the  conclusion  stated  supra 
to  be  in  accord  with  reason  and  the  weight  of  authority. 
2.  The  sheriff  of  Jackson  County  served  said  notice 
of  appeal,  and  his  return  shows  that  said  service  was 
personally  made  upon  W.  I.  Vawter,  Esq.,  one  of  the 
attorneys  for  the  plaintiff.  This  return  shows  due 
service.  The  sheriff,  however,  made  another  return 
of  service  of  said  notice  in  tlie  following  words : 

**  State  of  Oregon, 

County  of  Jackson — ss. : 

**I,  W.  H.  Singler,  sheriff  of  Jackson  County,  Ore- 
gon, hereby  certify  that  I  served  the  within  notice  of 
appeal,  upon  the  plaintiff  herein,  within  Jackson 
County,  Oregon,  on  the  5th  day  of  May,  1914,  by 
leaving  a  full,  true  and  correct  copy  thereof,  duly  cer- 
tified to  by  me,  as  sheriff  for  Jackson  County,  Oregon, 
in  a  conspicuous  place  in  the  office  and  usual  place  of 
business  of  W.  I.  Vawter,  an  attorney  of  record  for 
the  plaintiff  herein,  and  that  I  so  left  said  copy  of  said 
notice  in  a  conspicuous  place  in  said  oflSce  between  the 
hours  of  6  o'clock  in  the  morning  and  9  o'clock  in  the 
evening  on  the  said  5th  day  of  May,  1914.  And  I  fur- 
ther certify  that  I  made  such  service  because  there 
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was  no  person  in  the  office  of  said  W.  I.  Vawter,  as 
such  attorney,  nor  was  there  at  said  time  any  person 
in  the  office  of  Boggs  &  Wilson,  attorneys  for  the 
plaintiffs,  nor  was  I  able  to  find  either  the  said  Boggs 
&  Wilson  or  the  said  W.  I.  Vawter,  in  Jackson  County, 
Oregon,  at  said  time.  That  I  endeavored  to  serve  said 
notice  of  appeal  by  leaving  said  copy  at  the  residence, 
of  0.  C.  Boggs,  attorney  for  plaintiffs  and  W.  I. 
Vawter,  attorney  for  the  plaintiffs,  but  was  unable  to 
find  any  person  at  the  residence  of  either,  and,  there- 
fore, made  such  service  by  leaving  said  copy  in  a  con- 
spicuous place  in  the  office  of  the  said  W.  I.  Vawter, 
attorney  for  the  plaintiffs. 

**W.H.SlNGMB, 

^'Sheriff, 
'*By  E.  W.  Wilson, 

*' Deputy.'' 

This  return  shows  proper  service  upon  W.  I.  Vawter, 
Esq.,  one  of  the  attorneys  of  record  for  the  plaintiffs : 
See  Section  539,  L.  0.  L. 

3.  It  appears  that  the  judge  of  the  court  below  made 
and  entered  of  record  an  order  in  which  he  purported 
to  state  certain  facts  in  relation  to  the  signing  of  said 
notice  of  appeal  and  the  service  thereof.  The  trial 
judge  directed  that  said  order  be  attached  to  the 
sheriff's  return  of  service  of  said  notice  of  appeal. 
The  defendant  was  not  notified  of  said  proceeding,  and 
did  not  appear  therein.  Neither  party  seems  to  have 
appeared  therein.  Said  order  is  void  for  want  of 
jurisdiction  in  the  judge  to  make  it,  and  it  cannot  be 
considered  for  any  purpose  in  passing  on  said  motions. 

We  find  that  the  notice  of  appeal  is  in  due  form  and 
properly  signed,  and  that  it  was  duly  served,  and  that 
this  court  has  jurisdiction  of  the  appeals  in  the  three 
cases  referred  to  supra. 

The  motions  to  dismiss  the  said  appeals  are  denied. 

Motions  Denibd. 
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Argued  June  80;  modified  July  13,  rehearing  denied  Septem'ber  14, 1915. 

HOWAED  V.  HOETICULTURAL  FIRE  RELIEF. 

(150  Pac.  270;  151  Pac.  47«.) 

Appeal  and  Error— Waiver  of  Objections  to— Demurrer— Pleading 
Over. 

1.  While  a  demurrer  to  the  form  of  the  complaint  may  be  waived 
bv  pleading  over,  if  such  demurrer  attacks  the  sufficiency  of  a  com- 
plaint to  state  a  cause  of  action,  and  it  is  overruled,  pleading  over 
does  not  waive  it  for  the  purpose  of  an  appeal,  since  the  sufficiency 
of  the  complaint  can  be  attacked  in  the  Supreme  Court  for  the  first 
time. 

Insoranoe — ^Fire  Inmiranee— Title  of  Ibsnred. 

2.  Where  a  policy  of  fire  insurance  was  issued  under  Section  4666, 
L.  O.  L.,  as  amended  by  Laws  of  1^11,  page  279,  regulating  the  con- 
ditions to  be  contained  in  such  policies,  no  agreement  or  memorandum 
being  attached  thereto  providing  for  the  insurance  of  any  interest 
less  than  the  sole  and  unconditional  ownership  of  the  person  named 
as  assured,  nor  permittting  the  insurance  of  the  building  upon  ground 
in  which  the  insured  had  other  than  a  fee-simple  title,  as  required 
by  the  statute  to  effect  such  insurance,  and  of  the  two  persons  assured, 
who  were  operating  the  insured  fruit  cannery,  one  had  purchased  a 
half  interest  in  the  property  as  trustee  with  funds  of  his  father's 
estate,  of  which  he  was  an  executor,  under  a  will  whereby  the  widow 
had  equal  title  to  the  corpw  of  the  estate  with  the  executors,  and 
could  only  be  deprived  of  it  by  her  own  act,  he  could  not  recover  upon 
the  policy,  as  hia  interest  in  his  share  of  the  property  was  less  than 
sole  ownership. 

[As  to  when  concealments  or  misrepresentations  avoid  policy, 
see  note  in  36  Am.  Bep.  629.] 

Pleading— OonBtroction— Complaint— Admissions. 

3.  Where  the  complaint  in  an  action  on  a  fire  policy  averred  that 
plaintiff  held  only  as  trustee,  he  cannot  contend  that  the  complaint 
stated  a  cause  of  action,  because  of  general  averments  of  unqualified 
ownership,  for  the  admission  qualified  the  general  allegation. 

Prom  Jackson :  Bobebt  G.  Mobbow,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Eakin. 

This  is  an  action  by  S.  T.  Howard,  Jr.,  and  George 
A.  Morse  against  the  Horticultural  Fire  Relief  of  Ore- 
gon.   The  facts  are  as  follows : 

On  or  about  December  10,  1912,  a  fruit  cannery  lo- 
cated near  Medford,  Oregon,  together  with  its  equip- 
ment and  contents,  was  destroyed  by  fire.    At  the  time 
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of  the  said  fire,  and  at  the  time  of  the  issuance  of  the 
policies,  hereinafter  mentioned,  the  record  title  to  the 
property  to  the  ground  upon  which  the  same  was  lo- 
cated stood  in  the  name  of  S.  T.  Howard,  Jr.,  and 
George  A.  Morse,  plaintiffs  in  this  action.  Prior  to 
the  fire  in  question  the  plaintiff  S.  T.  Howard,  Jr., 
made  application  for  and  secured  the  issuance  of  fire 
insurance  policies  upon  said  property  as  follows : 

On  August  7,  1912,  policy  No.  17420  of  the  Horti- 
cultural Fire  Eelief  of  Oregon,  purporting  to  insure 
S.  T.  Howard  and  George  A.  Morse  against  loss  by 
fire  for  the  term  of  one  year  beginning  August  26, 
1912,  to  an  amount  not  exceeding  $750,  upon  a  two- 
story  frame  building,  together  with  its  additions  ad- 
joining and  communicating;  on  September  16,  1912, 
policy  No.  18,198  of  the  Horticultural  Fire  Eelief  of 
Oregon,  purporting  to  insure  S.  T.  Howard  and 
George  A.  Morse  against  loss  by  fire  from  September 
14,  1912,  to  December  13,  1912,  to  an  amount  not  ex- 
ceeding $500  upon  fruit,  green,  dried  or  in  process  of 
drying,  while  contained  in  said  fruit  cannery  build- 
ing. Each  of  said  policies  contained  and  consisted 
of  the  provisions  set  forth  in  Section  4666,  L.  0.  L., 
as  amended  by  Laws  of  1911,  Chapter  175,  and  was 
what  is  commonly  known  as  the  **  standard  fire  insur- 
ance policy.''  No  agreement  or  memorandum  was 
attached  to  or  indorsed  upon  any  of  said  policies  pro- 
viding for  the  insurance  of  any  interest  in  said  prop- 
erty less  than  the  sole  and  unconditional  ownership 
therein  of  the  persons  named  as  assured  in  said 
policies,  nor  permitting  the  insurance  of  a  building 
upon  ground  in  which  the  assured  had  other  than  a 
fee-simple  title.  On  or  about  February  8,  1913,  after 
said  fire,  the  plaintiffs  presented  proofs  of  loss  to  the 
company  issuing  the  policies  above  mentioned.    In  each 
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of  said  proofs  of  loss  plaintiflfs  swore  to  the  following 
statements  concerning  the  ownership  of  the  property 
claimed  to  have  been  destroyed  by  fire: 

*'That  the  interest  of  the  assured  and  each  of  them 
is  that  of  owner  of  an  undivided  one-half  interest  in 
and  to  the  property  described  in  said  policy,  and  as  to 
the  undivided  one-half  interest  of  S.  T.  Howard,  Jr., 
the  estate  of  S.  T.  Howard,  deceased,  of  which  S.  T. 
Howard,  Jr.,  together  with  J.  K.  Howard,  his  brother, 
are  executors,  provided  the  money  with  which  said 
property  was  purchased,  and  the  said  S.  T.  Howard, 
Jr.,  is,  as  such  executor,  trustee  of  said  estate;  that 
it  is  his  custom  to  take  title  to  property  in  his  own 
name  and  insure  it  for  the  benefit  of  said  estate  in  his 
own  name,  and  that  the  said  S.  T.  Howard  has  com- 
plete control  of  said  property:  *  *  there  are  no 
encumbrances  on  said  property;  heretofore  there  was 
an  execution  issued  out  of  the  Circuit  Court  of  the 
State  of  Oregon  in  and  for  Jackson  County,  and  levied 
upon  said  property;  that  said  execution  was  void,  to 
the  best  knowledge  and  belief  of  the  insured,  and  each 
of  them ;  that  thereafter,  and  before  this  fire  occurred, 
there  was  issued  out  of  said  Circuit  Court  of  the  State 
of  Oregon  for  Jackson  County,  an  injunction  enjoin- 
ing the  sale  of  said  property  and  enjoining  the  plain- 
tiff [defendant]  in  said  suit  from  proceeding  further 
in  said  matter,  which  said  injunction  is  still  in  force 
with  a  slight  modification,  and  which  modification  was 
made  ex  parte  and  without  notice  to  said  S.  T.  Howard, 
in  whose  behalf  said  injunction  was  issued,  and  without 
whose  knowledge  said  modification  was  obtained/' 

This  suit  was  commenced  on  June  25,  1913,  to  re- 
cover the  sum  of  $1,250  upon  the  two  policies  issued 
by  the  defendant  as  above  set  forth. 

The  defendant  demurred  to  the  complaint  against  it 
upon  the  ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  in  that  it 
showed  upon  its  face  that  plaintiffs  were  not  the  sole 
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and  unconditional  owners  of  the  property  described 
in  the  policy  sned  for.  The  demurrer  was  overruled, 
and  defendant  interposed  an  answer  setting  up  the 
following  provisions : 

*  *  This  entire  policy  shall  be  void  if  the  insured  has 
concealed  or  misrepresented,  in  writing  or  otherwise, 
any  material  fact  or  circumstance  concerning  this  in- 
surance or  the  subject  thereof,  or  if  the  interest  of  the 
insured  in  the  property  be  not  truly  stated  herein, 
or  in  case  of  any  fraud  or  false  swearing  by  the  in- 
sured touching  any  matter  relating  to  this  insurance 
or  the  subject  thereof,  whether  before  or  after  a  loss. 
This  entire  policy,  unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  hereto,  shall  be  void 
if  the  interest  of  the  insured  be  other  than  uncondi- 
tional and  sole  ownership,  or  if  the  subject  of  insurance 
be  a  building  on  ground  not  owned  by  the  insured  in 
fee  simple.'* 

It  was  further  alleged  in  said  answer  that  plaintiffs 
herein  were  named  as  the  insured  in  said  policies  of 
insurance ;  that  at  the  time  said  policies  were  written 
and  issued,  and  at  the  time  of  said  fire,  said  plaintiffs 
were  not  the  unconditional  and  sole  owners  of  the 
property  described  in  said  policies,  or  of  any  part 
thereof,  but  an  undivided  one-half  interest  therein  be- 
longed to  and  was  vested  in  the  plaintiff  George  A. 
Morse,  and  the  title  to  the  remaining  one-half  interest 
therein  was  vested  in  plaintiff  S.  T.  Howard,  Jr.,  as 
trustee  for  the  use  and  benefit  of  C.  I.  Howard  and 
the  estate  of  S.  T.  Howard,  Sr. ;  that  of  the  undivided 
one-half  interest  in  said  property  the  title  to  which 
was  vested  in  the  plaintiff  S.  T.  Howard  as  aforesaid 
C.  I.  Howard  was  and  is  the  beneficial  owner  of  one 
half  thereof,  and  the  estate  of  S.  T.  Howard  is  owner 
of  the  other  undivided  one  half  thereof.  The  case 
was  tried  by  a  jury,  and  a  verdict  rendered  in  favor 
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of  the  defendant  as  to  the  first  cause  of  action,  namely, 
for  $500,  and  against  it  for  $750,  from  which  verdict 
defendant  appeals.    Modified.    Rehearing  Denied. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Veazie,  McCourt  <&  Veazie,  with  an  oral  argu- 
ment by  Mr.  John  McCourt. 

For  respondents  there  was  a  brief  over  the  names  of 
Messrs.  Boggs  <&  WUson  and  Mr.  William  I.  Vawter, 
with  an  oral  argument  by  Mr.  0.  C.  Boggs. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1,  2.  The  important  question  involved  on  this  appeal 
is  in  regard  to  the  ruling  of  the  court  upon  the  de- 
murrer, and  subsequently  upon  admission  of  testimony 
on  the  ground  that  plaintiffs  were  not  the  uncondi- 
tional owners  of  the  title  to  the  property.  The  proof 
of  loss  as  incorporated  in  the  complaint  is  twice  set 
forth.  Exhibit  B  as  to  the  first  cause  of  action  shows 
that  the  half  interest  of  the  property  sued  for  by 
plaintiff  S.  T.  Howard  was  purchased  by  money  from 
the  estate  of  S.  T.  Howard,  deceased.  In  the  second 
cause  of  action  it  is  again  set  forth  as  Exhibit  D  in  the 
same  language.  Plaintiffs  say  that  the  complaint 
affirmatively  alleges  they  are  the  owners  of  the  prop- 
erty, each  of  an  undivided  half  interest  therein,  con- 
tending that  this  allegation  constitutes  a  prima  facie 
case  of  ownership;  but  the  allegation  is  a  mere  con- 
clusion. The  further  facts  as  to  the  source  from  which 
the  money  came  for  the  purchase  of  the  undivided 
half  interest  of  S.  T.  Howard,  Jr.,  are  set  forth  in  the 
proof  of  loss,  and  are  entirely  adverse  to  the  claim 
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that  plaintiffs  are  the  absolute  owners  thereof.  From 
said  proof,  and  this  is  not  contradicted,  it  conclusively 
appears  that  S.  T.  Howard,  Jr.,  is  not  the  owner  in  fee 
simple  of  the  property,  but  owns  it  in  trust  for  the 
benefit  of  the  estate  of  S.  T.  Howard,  deceased,  and 
he  cannot  become  the  owner  of  the  property  by  reason 
of  his  custom  of  dealing  with  the  property  as  his  own, 
The  title  to  the  property  is  a  legal  question.  Neither 
the  assertions  of  S.  T.  Howard,  Jr.,  nor  of  J.  K.  How- 
ard have  the  effect  to  deprive  the  estate  of  S.  T. 
Howard,  deceased,  or  the  widow,  of  title  to  the  prop- 
erty. The  ground  of  the  demurrer  to  the  complaint  is 
that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  A  demurrer  to  the  form  of  the  com- 
plaint may  be  waived  by  pleading  over,  and  this  is  the 
character  of  pleading  upon  which  plaintiff's  counsel 
are  relying :  Oregon  <&  C.  R.  R.  Co.  v.  Jackson  County, 
38  Or.  589  (64  Pac.  307, 65  Pac.  369) .  The  sufficiency  of 
the  complaint  can  be  raised  in  this  court  for  the  first 
time;  and,  if  demurred  to,  and  the  demurrer  is  over- 
ruled, pleading  over  does  not  waive  it,  as  shown  by 
numerous  Oregon  cases :  Creecy  v.  Joy,  40  Or.  28  (66 
Pac.  296) ;  Mellott  v.  Downing,  39  Or.  226  (64  Pac. 
393).  Nor  can  the  plaintiffs'  case  be  established  by 
presumptive  title  where  the  facts  are  disclosed  as  to 
the  source  of  the  money  invested.  Plaintiffs  claim 
that  by  the  terms  of  the  will  they  were  given  full 
power  to  use  the  estate  funds  as  they  pleased.  J.  K. 
Howard's  admission  or  statement  as  to  whether  the 
Howard  estate  claimed  any  interest  in  the  property 
cannot  bind  the  estate,  cut  off  the  interest  thereof,  or 
effect  to  give  title.  Counsel  insist  that  the  executors 
of  the  will,  or  either  of  them,  can  invest  or  dispose  of 
the  property  of  the  estate  without  consulting  the  heirs 
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or  the  widow ;  but  the  will  cannot  be  so  understood.  It 
provides  that  on  the  death  of  either  of  the  testators  the 
executors  act  for  the  deceased;  and,  in  case  there  is 
one  surviving,  the  other  still  retains  his  title,  and  can 
only  be  deprived  of  it  by  his  own  act.  Upon  the  death 
of  both  the  testators  the  executors  are  given  full  power 
in  the  management  of  the  estate  for  the  benefit  of  all 
the  legal  heirs  and  children.  They  may  handle  it  or 
dispose  of  it  only  to  the  best  interests  of  all  concerned. 
The  will  throughout  shows  a  trust  in  the  executors  and 
confidence  that  they  will  do  what  is  right.  It  stip- 
ulates that  they  are  to  keep  a  correct  account  of  the 
administration  of  the  estate,  and  fairly  carry  out  the 
spirit  of  the  will  for  the  benefit  of  the  estate  or  the 
heirs  in  all  things ;  and,  one  of  the  testators  being  still 
alive,  nothing  can  be  done  without  the  acquiescence  of 
the  survivor.  A  fourth  subdivision  of  the  codicil, 
bearing  date  the  24th  of  August,  1907,  provides : 

**That  any  and  all  acts  of  our  said  executors,  such 
as  deeds,  mortgages,  leases,  sales,  investments,  etc., 
must  be  made,  done,  and  consented  to  by  both  of  them 
and  by  the  surviving  testator  or  testatrix  to  be  binding 
and  valid ;  otherwise  the  same  shall  be  void. ' ' 

The  court  instructed  the  jury: 

**The  real  owner  is  the  person  whose  money  bought 
it.  In  this  case  *  *  no  investment  could  be  made 
without  the  concurrence  and  consent  of  the  two  ex- 
ecutors and  the  widow.  Notwithstanding  that  provi- 
sion, if  one  of  the  executors  should  invest  the  money 
of  the  estate,  the  other  executor  and  the  widow  would 
have  a  right  to  either  afifirm  of  disaffirm  within  a  rea- 
sonable time  after  they  discovered  the  investment,  but 
they  must  exercise  that  right  within  a  reasonable  time. 
What  is  a  reasonable  time  I  will  leave  to  you  to  de- 
termine.'* 
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By  the  provisions  of  the  will  investments  must  be 
made,  done,  and  consented  to  by  both  the  executors  and 
surviving  testator  to  be  binding  and  valid;  otherwise 
the  same  shall  be  void.  This  does  not  place  upon  the 
testator  any  question  of  prompt  election  or  affirma- 
tion of  the  act  in  order  to  render  it  void.  In  this  case 
it  appears  fully  from  the  testimony  that  the  survivor 
had  no  knowledge  of  the  transaction  whatever,  and 
therefore  had  no  opportunity  to  elect,  nor  is  there  any 
testimony  upon  that  question,  and  the  will  itself  pre- 
vents the  conclusion  which  the  court  adopts  that  she 
must  be  deemed  to  have  approved  it.  The  widow  by 
the  terms  of  the  will  must  act  for  herself  before  she 
can  be  bound.  The  executor  who  acted  in  this  case 
says  that  he  bought  the  property  on  his  own  judgment, 
probably  meaning  thereby  to  insinuate  that  it  became 
his  individual  purchase.  He  says  that  he  did  not  con- 
sult either  the  executor  or  the  widow,  and  his  acts  could 
not  bind  the  widow  or  the  estate.  There  was  some 
question  as  to  plaintiff's  right  to  dispute  this  proof 
of  loss,  but  the  effect  of  that  proof  does  not  refute  the 
fact  that  the  purchase  was  made  by  said  plaintiff  as 
trustee.  The  defendant  had  a  right  to  act  upon  that 
proof,  and  evidently  did  rely  upon  it  in  defending  this 
suit,  for  nowhere  until  nearly  the  close  of  the  case  was 
it  disclosed  that  such  was  not  the  case;  in  fact,  it  is 
not  disclosed  at  all.  J.  K.  Howard  attempts  to  state 
that  the  estate  had  no  claim  upon  this  property,  but 
he  cannot  determine  that  matter  for  the  estate,  or  the 
heirs,  and  he  admits  that  he  knew  nothing  about  it 
until  shortly  before  this  suit :  Pinion  v.  National  Union 
Fire  Ins.  Co.,  65  Or.  493  (132  Pac.  712);  Oatma/n  v. 
Bankers'  Fire  Relief  Assn.,  66  Or.  388  (133  Pac  1183, 
134  Paa  1033). 
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There  was  no  question  made  upon  the  argument  as 
to  whether  or  not  the  interest  of  George  A.  Morse 
might  be  affected  by  the  court's  conclusion  herein. 
However,  we  take  it  for  granted  that  his  interest  in  the 
insurance  is  not  affected  by  this  testimony. 

The  case  will  be  reversed  as  to  the  interest  of  S.  T. 
Howard,  Jr.,  and  affirmed  as  to  that  of  George  A. 
Morse ;  the  judgment  to  be  final  in  this  court. 

MoDiFiEi).    Bbhbabing  Denied. 

Mb.  Justiob  McBamB,  Mb.  Justice  Bean  and  Mb. 
JusncE  Habbis  concur. 


Denied  September  14,  1915. 

On  Petition  fob  Beheabing. 

(151  Pac.  476.) 

Behearing  denied  and  former  opinion  approved. 

Beheabino  Denied. 

Messrs.  Veazie,  McCourt  d  Veaeie,  for  appellant. 

Messrs.  Boggs  d  WHson  and  Mr.  William  I.  Vawter, 
for  respondent. 

Department  2.  Mb.  Justice  Eakin  delivered  the 
opinion  of  the  court. 

3.  This  is  a  motion  for  a  rehearing.  Plaintiff  urges 
the  application  of  the  same  rule  as  stated  in  Stanch- 
field  Warehouse  Co.  v.  Central  R.  R.  Co.,  67  Or.  396 
(136  Pac.  34),  to  the  effect  that  pleading  over  after 
demurrer  is  overruled  waives  the  demurrer.  The  sec- 
ond point  in  the  syllabi  states : 

''Plaintiff,  by  pleading  over  after  a  demurrer  to  the 
answer  was  overruled,  did  not  waive  the  objection  that 
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the  answer  did  not  state  facts  sufficient  to  constitute 
a  defense,  and  such  objection  could  be  raised  at  any 
time  during  the  trial,  or  on  appeal.'' 

This,  we  understand,  states  the  general  rule  that  the 
sufficiency  of  the  complaint  or  the  jurisdiction  of  the 
court  are  never  waived,  and  can  be  raised  at  any  time. 
In  this  case  the  plaintiff  alleges  that  the  interest  of 
Howard  in  the  insured  property  was  in  trust,  and  any 
allegation  in  the  complaint  of  ownership  of  the  insured 
property  would  fall  before  such  a  statement.  Plain- 
tiff relies  upon  the  fact  that  the  complaint  alleges  that 
he  is  the  owner  of  the  property  sought  to  be  recovered, 
and  upon  that  allegation  as  conclusive  in  regard  to 
that  question ;  but  such  a  conclusion  cannot  be  reached, 
in  the  face  of  the  allegations  of  the  complaint  that 
Howard  owns  only  as  trustee.  That  admission  is  re- 
lied upon  by  the  defendant,  and  cannot  aid  the  plain- 
tiff to  remand  the  case  for  further  proceedings  in  the 
lower  court,  for  the  reason  that  there  is  no  proceeding 
that  will  aUow  him  to  deny  such  admission. 

The  defendant  objected  to  the  question  to  Howard 
concerning  the  conclusion  of  law  as  to  the  owner  of  the 
property,  where  Howard  answered,  *' Myself  and  Mr. 
Morse,''  when  facts  appearing  in  the  complaint  show 
that  he  does  not  own  the  property. 

The  motion  for  rehearing  will  be  denied  and  the 
original  opinion  adhered  to. 

FoBMBB  Opinion  Apfboved.    Bbheabinq  Denied. 

Mb.  Justioe  McBbide,  Mb.  Justice  Bean  and  Mb. 
Justice  Habbis  concur. 
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Argaed  June  80,  modified  July  13,  rehearing  denied  September  14^ 

1915. 

HOWARD  V.  GEEMAN-AMEEICAN  INS.  CO. 

(151  Pac.  477.) 

From  Jackson :  Bobebt  G.  Mobbow,  Judge. 

This  is  an  action  by  S.  T.  Howard  and  George  A. 
Morse  against  the  German- American  Insurance  Com- 
pany of  New  York.  From  a  judgment  for  plaintiffs, 
defendant  appeals.  Reversed  and  rendered  as  to 
plaintiff  Howard  and  affirmed  as  to  plaintiff  Morse. 

Modified.    Beheabinq  Denied. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Veazie,  McCourt  (B  Veazie,  with  an  oral  argu- 
ment by  Mr.  JoJm  McCourt. 

For  respondents  there  was  a  brief  over  the  names  of 
Messrs.  Boggs  d  Wilson,  and  Mr.  William  1.  Vawter, 
with  an  oral  argument  by  Mr.  0.  C.  Boggs. 

Department  2.  Mb.  Justiob  Eakin  delivered  the 
opinion  of  the  court. 

This  is  an  action  to  recover  the  amount  of  loss  by 
fire  from  the  defendant  company  in  which  plaintiffs 
were  insured.  The  action  is  by  the  same  plaintiffs  to 
recover  for  a  loss  by  the  same  fire  as  mentioned  in  the 
case  of  Howard  et  al.  v.  Horticultural  Fire  Relief, 
ante,  p.  349  (150  Pac.  270),  but  for  an  additional  loss 
under  the  policy  here  involved.  The  same  defense  is 
set  up  and  the  same  questions  arose  in  this  case  as 
are  decided  in  that,  and  what  is  said  in  that  opinion 
applies  equally  to  the  facts  in  this  case  and  is  con- 
trolling here. 
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For  the  reasons  stated  in  that  opinion,  the  judgment 
in  this  case  is  reversed  and  one  rendered  in  favor  of 
defendant  as  to  the  claim  of  plaintiff  S.  T.  Howard, 
and  affirmed  as  to  the  judgment  in  favor  of  George  A. 
Morse.  Modified.    Beheabino  Denied. 

Mb.  Justice  McBride,  Mr.  Justice  Bean  and  Mb. 
Justice  Habbis  concur. 

Mb.  Chief  Justice  Moobb  taking  no  part  in  the  con* 
sideration  of  this  case. 


Argued  June  30,  modified  July  13,  rehearing  denied  September  14^  1915. 

HOWARD  V.  HARTFORD  INS.  CO. 

(151  Pac.  477.) 

From  Jackson :  Robebt  G.  Mobbow,  Judge. 

This  is  an  action  by  S.  T.  Howard  and  George  A. 
Morse  against  the  Hartford  Fire  Insurance  Company 
of  Hartford,  Connecticut.  From  a  judgment  for 
plaintiffs,  defendant  appeals.  Reversed  and  rendered 
for  defendant  as  to  Howard  and  affirmed  as  to  the 
judgment  for  Morse. 

Modified.    Reheabino  DenIbd. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Veazie,  McCourt  &  Veazie,  with  an  oral  argu- 
ment by  Mr.  John  McCourt. 

For  respondents  there  was  a  brief  over  the  names  of 
Messrs.  Boggs  dk  Wilson  and  Mr.  William  I.  Vawter, 
with  an  oral  argument  by  Mr.  0.  C.  Boggs. 
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Department  2.  Mb.  Justice  Eakin  delivered  the 
opinion  of  the  court. 

This  is  an  action  to  recover  the  amount  of  loss  by 
fire  from  defendant  company  in  which  plaintiffs  were 
insured.  The  action  is  by  the  same  plaintiffs  to  re- 
cover for  a  loss  by  the  same  fire  as  mentioned  in  the 
case  of  Howard  et  cU.  v.  Horticultural  Fire  Relief, 
ante,  p.  349  (150  Pac.  270),  but  for  an  additional  loss 
under  the  policy  here  involved.  The  same  defense  is 
set  up,  and  the  same  questions  arose  in  this  case,  as 
are  decided  in  that,  and  what  is  said  in  that  opinion 
applies  equally  to  the  facts  in  this  case,  and  is  con- 
trolling here. 

For  the  reasons  stated  in  that  opinion,  the  judg- 
ment in  this  case  is  reversed  and  one  rendered  in  favor 
of  defendant  as  to  the  claim  of  plaintiff  S.  T.  How- 
ard, and  affirmed  as  to  the  judgment  in  favor  of  George 
A.  Morse.  Modified.    Beheabing  Denied. 

Mb.  Justice  McBRroE,  Mb.  Justice  Bean  and  Mb. 
Justice  Habbis  concur. 

Mb.  Chief  Justice  Moobe  takes  no  part  in  the  con- 
sideration of  this  case. 


Argued  May  6,  modified  June  8,  reheariDg  denied  September  14,  1915. 

UNION  CEEDIT  ASSN.  v.  COESON. 

(149  Pac.  318.) 

Ftandiilent  Conveyaiioe^— Elements  of  Fraud— Transfer  to  Oo^wner. 

1.  Where  plaintiff's  debtor  and  another  jointly  owned  an  equity 
in  certain  land,  the  payment  on  which  was  due,  and  the  debtor  could 
not  pay  his  share  thereof,  an  a^^eement  whereby  he  conveyed  his 
interest  to  his  co-owner,  who  mortgaged  the  land  to  raise  the  money 
necessary  to  complets  the  payment,  and  gays  the  debtor  a  contract 
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to  eonyej  his  interest  to  him  upon  his  paying  his  share  of  the  pnr- 
chase  price,  shows  no  intention  to  defraud  plaintiff,  since  his  debtor's 
equit J  was  still  subject  to  the  payment  of  his  debt. 

Judgment— Lien^-Eqnity. 

2.  The  fact  that  plaintiff  had  a  judgment  against  his  debtor  which 
was  no  lien  upon  the  debtor's  equity  in  the  land  gave  him  no  rights 
thereto  superior  to  those  of  the  co-owner. 

OreditoVi  Suit— OonditiODs  Precedent— Beoov^ry  of  Jodgment. 

3.  A  creditor  cannot  maintain  a  creditor's  bill  to  subject  his  debtor's 
equity  in  land  to  the  payment  of  the  debt  before  reducing  his  debt 
to  judgment  at  law. 

[As  to  demands  which  will  support  creditor's  suits,  see  note  in 
66  Am.  St.  Bep.  271.] 

PaysMnt— Applicationp— UnBecured  Debt. 

Where  one  co-owner  of  land  was  inde^bted  to  the  other,  the  proceeds 
of  sales  by  the  latter  will  be  applied  to  the  unsecured  portion  of  the 
debt,  not  to  that  secured  on  the  land,  in  the  absence  of  specific  direc- 
tions by  the  debtor  for  the  application. 

From  Malhenr :  Dalton  Biqgs,  Judge. 

This  is  a  suit  by  the  Union  Credit  Association,  a 
corporation,  against  J.  M.  P.  Corson  and  John  W. 
Corson,  and  others.  From  a  decree  in  favor  of  plain- 
tiff, the  named  defendants  appeal.  Modified. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  John  W.  Corson,  Mr.  Oeorge  E.  Davis  and  Messrs. 
McCulloch  (&  Wood,  with  an  oral  argument  by  Mr. 
Corson. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  C.  Eastham. 

In  Banc.  Mb.  Justice  McBbidb  delivered  the  opin- 
ion of  the  court. 

This  was  a  creditor's  bill  to  subject  certain  realty 
held  by  defendants  to  the  lien  of  plaintiff's  judgment. 
The  pleadings  are  lengthy.  Instead  of  giving  them 
in  detail,  we  give  the  facts  as  we  find  them  from  the 
testimony.    On  October  24,  1908,  the  defendant  Gar- 


Sept.  1915.]    Union  CREa)iT  Assn.  v.  Corson.  363 


rett  and  one  Dills  entered  into  a  contract  with  L.  J. 
Hadley  to  purchase  certain  lands  described  in  the  com- 
plaint for  the  sum  of  $7,700,  paying  $3,000  in  cash,  and 
agreeing  to  pay  $4,700,  with  interest,  upon  the  pay- 
ment of  which  as  agreed  they  were  to  receive  a  deed. 
Of  the  $3,000  paid  down  Garrett  paid  $2,000  and  Dills 
$1,000,  and  it  was  understood  that  Garrett  was  to  have 
a  two-thirds  interest,  and  Dills  a  one-third  interest. 
Thereafter,  on  January  20,  1910,  Mrs.  Corson  pur- 
chased one  half  of  Garrett's  interest  for  the  sum  of 
$1,000,  and  later  purchased  Dills  *  interest  for  $1,500  ; 
thus  becoming  the  owner  of  a  two-thirds  interest  in 
the  contract  for  the  purchase  of  the  property,  which 
at  some  date  not  disclosed  in  the  testimony  was  platted 
into  smaller  tracts  or  lots,  some  of  which  were  sold  to 
various  persons ;  Garrett  being  the  active  agent  in  ef- 
fecting most  of  the  sales.  On  April  13, 1911,  plaintiff 
began  an  action  at  law  against  Garrett  to  recover  upon 
a  promissory  note  for  $870,  and  interest,  and  upon 
July  10th  recovered  judgment  for  the  amount  claimed. 
On  May  11, 1911,  plaintiff  began  a  suit  against  Garrett 
setting  up  its  claim  against  him  and  the  pendency  of 
the  action  to  recover  it,  and  alleging  that  Garrett  was 
the  owner  of  an  equity  in  said  lands,  but  that  the  legal 
title  was  in  Hadley,  subject  to  the  payment  to  him  by 
Garrett  and  Dills  of  the  balance  of  the  purchase  price, 
to  wit,  about  $3,000,  with  accrued  interest ;  that  Garrett 
had  abandoned  his  residence  in  Oregon,  and  had  no 
property  in  the  state  or  elsewhere  which  could  be  sub- 
jected to  the  payment  of  plaintiff's  claim,  except  his 
interest  in  the  Hadley  property;  and  that,  unless  re- 
strained, he  would  sell  and  dispose  of  the  same  with 
intent  to  defraud  his  creditors.  The  complaint  set 
forth  every  fact  necessary  to  constitute  a  good  credi- 
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tor's  bill,  except  the  fact  of  having  obtained  judgment 
in  its  action  at  law,  and  prayed  for  the  appointment  of 
a  receiver  to  take  and  hold  Garrett's  interest  in  the 
property  until  the  action  at  law  should  be  determined, 
and  that  in  the  meantime  Garrett  should  be  enjoined 
from  in  any  manner  conveying  away,  dealing  with,  or 
encumbering  the  property  or  the  Hadley  contract 
during  the  pendency  of  the  action  at  law.  The  re- 
straining order  was  issued,  and  J.  P.  Dunaway  was  ap- 
pointed receiver,  but,  beyond  demanding  possession  of 
the  property  from  Garrett  and  Hadley,  he  did  nothing 
with  respect  to  the  premises,  having  no  actual  posses- 
sion thereof.  On  October  30,  1911,  Dunaway  came 
into  court  and  asked  for  and  obtained  an  order  re- 
straining Mr.  and  Mrs.  Corson  from  in  any  way  deal- 
ing with  the  property  in  dispute,  which  order  was  dis- 
solved on  November  11th.  On  October  24,  1911,  this 
being  the  last  day  specified  in  the  Hadley,  Garrett,  and 
Dills  contract  for  the  payment  of  the  balance  of  the 
purchase  money,  Mrs.  Corson,  in  order  to  close  the 
matter,  was  compelled  to  pay  the  whole  sum,  amount- 
ing to  $3,385,  $2,000  of  which  she  borrowed  from 
George  A.  Brown,  and  $1,385  from  the  First  National 
Bank  of  Vale.  At  this  time  Hadley  was  very  impor- 
tunate for  the  payment  of  the  money  due  him,  and 
threatened  to  declare  the  contract  forfeited  if  payment 
was  not  immediately  made.  For  some  reason  Mr. 
Brown  did  not  wish  to  deal  with  Garrett,  so,  in  order 
to  obtain  the  money,  it  was  arranged  that  Garrett 
should  convey  his  one-third  interest  to  Mrs.  Corson, 
who  should  then  execute  a  mortgage  to  Brown  upon 
the  whole  tract.  This  was  done;  Mrs.  Corson  giving 
Garrett  a  contract  whereby  she  agreed  to  convey  to 
him  a  half  interest  in  the  property  for  the  sum  of 
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$2,140,  to  be  paid  on  or  before  April  23,  1912,  with 
interest  from  date  at  10  per  cent  per  annum,  Garrett 
to  assume  and  pay  one  half  of  the  $2,000  mortgage  to 
Brown  and  one  half  of  the  tax  assessments  upon  the 
property.  After  this  agreement  had  been  executed, 
and  before  Mrs.  Corson  had  completed  the  loan  from 
Brown,  Garrett  suggested  that,  if  he  paid  $2,140  for 
the  property  and  half  the  mortgage,  he  would  be  pay- 
mg  $1,000  too  much ;  and  thereupon,  as  the  bank  was 
about  to  close,  Mrs.  Corson,  to  save  redrafting  the 
contract,  gave  him  a  receipt  for  $1,000  to  apply  on  it, 
making  his  actual  indebtedness  in  that  behalf  $1,140. 
There  is  no  evidence  that  any  matters  or  accounts  be- 
tween Mrs.  Corson  and  Garrett  were  discussed,  con- 
sidered or  adjusted  at  this  time.  The  sole  object  of 
the  Corsons  and  Garrett  seems  to  have  been  to  pro- 
vide means  to  meet  an  immediate  emergency;  namely, 
the  danger  of  allowing  the  time  fixed  for  the  final  pay- 
ment to  Hadley  to  expire  without  the  purchasers  hav- 
ing complied  with  the  terms  of  their  agreement. 
ELaving,  by  the  arrangement  with  Garrett  and  Brown 
and  a  further  loan  from  the  First  National  Bank  of 
Vale,  secured  the  money  for  this  purpose,  Mrs.  Corson 
paid  Hadley  and  secured  a  deed  to  the  property. 

1.  Considering  her  large  interest  in  the  land  and  the 
danger  of  litigation  likely  to  have  arisen  from  delay, 
this,  so  far  from  indicating  any  attempt  on  her  part 
to  defraud  plaintiff,  seems  only  to  have  been  a  natural 
and  necessary  course  for  her  to  pursue  under  all  the 
circumstances.  She  could  not  have  tendered  Hadley 
two  thirds  of  the  balance  due,  and  demanded  a  con- 
veyance of  a  two- thirds  interest  in  the  land;  and  the 
testimony  indicates  that  Brown  declined  to  loan  upon 
any  other  terms  than  the  arrangement  finally  agreed 
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upon.    There  is  no  fraud  shown  or  indicated  in  the 
transaction. 

2.  The  fact  that  plaintiff  had  a  judgment  against 
Garrett  which  was  not  a  lien  upon  his  equity  in  the 
contract  gave  the  plaintiff  no  superior  right  over  Mrs. 
Corson. 

3.  The  injunction  suit  begun  before  judgment  was 
obtained  and  the  appointment  of  a  receiver  under  it 
was  a  void  proceeding  so  far  as  fixing  an  equitable  lien 
on  the  land  was  concerned.  It  was  an  attempt  to  bring 
a  creditor's  bill  without  first  obtaining  a  judgment  at 
law,  and  this,  under  all  the  authorities,  cannot  be  done : 
Smith,  Equitable  Remedies  of  Creditors,  §  27,  and 
cases  there  cited.  It  follows  that,  whatever  the  ef- 
ficacy of  the  restraining  order  issued  against  Garrett 
as  to  imparting  actual  notice  of  plaintiff's  claim  to 
the  defendant  Corson,  it  had  no  legal  effect  if  the  deal- 
ings on  Mrs.  Corson's  part  were  bona  fide,  of  which 
fact  we  are  satisfied.  She  had  a  perfect  right  to  pro- 
tect her  own  interests,  and  in  doing  so  to  take  the  as- 
signment from  Garrett  of  his  interest,  although  she 
may  have  known  that  other  persons  had  equally  mer- 
itorious  claims  against  him.  The  transaction  between 
Garrett  and  Mrs.  Corson  would  hardly  seem  to  pre- 
judice plaintiff's  right  to  subject  his  equitable  interest 
in  the  property  to  the  lien  of  its  judgment  Before 
the  transfer  Garrett  held  a  one-third  interest  under 
the  Hadley  contract,  the  whole  property  being  bur- 
dened with  the  amount  of  the  unpaid  purchase  price, 
amounting  to  $3,385.  By  the  transfer  to  Mrs.  Corson 
he  has  a  half  interest ;  the  whole  property  being  bur- 
dened by  the  Brown  mortgage  for  $2,000,  and 
interest,  and  by  the  $1,140,  and  interest,  due  Mrs.  Cor- 
son.   Plaintiff,  after  obtaining  its  judgment,  had  made 
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no  further  move  to  subject  Garrett's  interest  in  the 
property  to  a  lien  or  to  secure  an  order  of  sale  until 
Mrs.  Corson  had  purchased  the  property.  From  July 
11th  until  October  30th  plaintiff  had  a  judgment  which 
furnished  it  ample  ground  to  subject  Garrett's  interest 
to  sale  by  a  proceeding  in  equity.  It  seems  to  have 
relied  upon  the  futile  proceedings  begun  before  the 
judgment  at  law  was  rendered  against  Garrett  to  tie 
up  the  property  indefinitely.  We  fail  to  see  where  it 
has  any  equities  superior  to  those  of  Mrs.  Corson,  who 
came  forward  and  put  up  her  money  to  complete  the 
contract  and  took  the  risk  of  getting  it  back  out  of  the 
property.  The  decree  of  the  court  below  seems  to 
have  been  based  upon  the  theory  that  the  agreement  of 
October  24, 1911,  constituted  an  account  stated  between 
Mrs.  Corson  and  Garrett,  and  obliterated  any  other 
claims  she  may  have  had  against  him  up  to  that  date. 
This  assumption  is  not  supported  by  the  testimony. 
We  think  it  is  fairly  shown  that  at  the  time  this  option 
was  given  Garrett  was  indebted  to  Mrs.  Corson  in 
sums  which  aggregate  $3,137,  the  amount  of  which 
indebtedness  was  unknown  at  that  time.  It  is  also  in 
evidence  that  Mrs.  Corson  has  received  from  sales  of 
property  since  the  contract  of  October  24, 1911,  $2,330, 
and  has  disbursed  of  that  sum  $666.76  on  account  of 
the  property,  leaving  a  balance  on  hand  of  $1,663.24, 
out  of  which  Garrett  should  be  given  a  credit  of 
$831.62.  The  Circuit  Court,  having  concluded  that  all 
previous  transactions  between  the  parties  were  settled 
by  the  contract  of  October  24, 1911,  placed  this  $831.62 
to  Garrett's  credit  upon  the  $1,140  admitted  on  all 
sides  to  be  due  Mrs.  Corson  from  Garrett  upon  the 
contract,  and  gave  her  a  lien  upon  Garrett's  supposed 
interest  for  $308.38. 


368  Union  Credit  Assn.  v.  Cobson.  [77  Or. 

4.  But  it  is  only  equitable  to  treat  one  half  the 
amounts  received  by  Mrs.  Corson  from  sales  of  prop- 
erty and  conditionally  due  to  Garrett  as  general 
payments  upon  his  account  to  be  applied  in  the  absence 
of  any  specific  direction  from  Garrett  or  any  specific 
application  by  her  as  equity  applies  such  payments; 
the  general  rule  being  that  in  such  cases  the  payment 
or  credit  should  be  applied  first  upon  the  unsecured 
debt.  This  would  leave  her  with  a  lien  upon  Garrett's 
interest  in  the  land  amounting  to  $1,140,  with  interest 
at  the  rate  of  10  per  cent  per  annum  from  October  24, 
1911,  instead  of  $308.38,  as  found  in  the  decree  of  the 
Circuit  Court.  In  our  opinion,  the  Hadley  agreement 
was  not  an  option  to  purchase,  but  a  sale  leaving  the 
legal  title  to  the  property  in  the  vendor  as  security 
for  the  payment  of  the  purchase  price ;  and,  while  the 
agreement  of  Garrett  and  Mrs.  Corson  is  worded  dif- 
ferently, yet,  considering  his  previous  interest  in  the 
property  and  the  purposes  for  which  the  conveyance 
was  made,  we  are  satisfied  that  he  has  such  an  interest 
in  it  as  can  be  subject  to  sale  in  equity  for  the  payment 
of  his  debts. 

The  decree  of  the  Circuit  Court  will  therefore  be 
modified  so  that  the  interest  of  Garrett  shall  be  sold 
as  upon  execution,  subject,  however,  to  a  lien  for  one 
half  of  the  amount  due  upon  the  Brown  mortgage,  and 
out  of  the  proceeds  of  the  sale  Mrs.  Corson  shall  first 
receive  the  sum  of  $1,140,  with  interest  at  10  per  cent 
from  October  24,  1911;  second,  there  shall  be  paid  to 
plaintiff  the  amount  of  its  judgment,  costs,  and  dis; 
bursements;  and,  third,  if  within  30  days  after  the 
rendition  of  this  decree  Mrs.  Corson  elect  to  pay  and 
shall  pay  into  court  the  amount  of  plaintiff's  judgment 
at  law  against  Garrett,  and  the  costs  accruing  thereon. 
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she  shall  have  a  further  decree  of  this  court  declaring 
the  amonnt  so  paid  a  lien  on  Garrett 's  interest,  in  addi- 
tion to  the  sum  of  $1,140  due  upon  the  purchase  price ; 
further,  that  she  now  have  decree  against  Garrett  for 
the  balance  due  her  on  account  of  the  balance  of 
moneys  retained  by  Garrett  and  by  her  expended  in 
his  behalf,  which  amount  we  fix  at  $2,306.48,  but  which 
sum  shall  be  subject  to  and  subsequent  to  the  lien  of 
plaintiff's  judgment  and  of  the  Brown  mortgage. 
Neither  party  shall  recover  costs  either  in  this  court  or 
in  tbe  Circuit  Court. 

Modified.    Beheabinq  Denied. 


Ar^ed  June  2,  reyersed  June  20,  rehearing  denied  September  14,  1915. 

UNITED  STATES  FIDELITY  CO.  v.  MARTIN. 

(149  Pac.  1023.) 

Appeal  and  XSiror— Flndixigs— Ctonduslvenesi. 

1.  Findings  are  conclusive  on  appeal,  unless  the  court  finds  that 
there  is  no  evidence  to  support  them. 

Jndgmemt — OondiislYeneM— Fomiar  AdJndlcatioiL 

2.  A  defendant  in  an  action  in  a  court  of  a  sister  state  procured 
from  a  surety  company  a  bond  for  the  release  of  property  attached 
bj  plaintiff  therein.  A  third  ^rson  executed  to  the  surety  company 
an  indemnity  bond  conditioned  on  saving  it  harmless  against  all  suits, 
actions,  debts,  damages,  charges  and  expenses.  Plaintiff  in  the  ac- 
tion recovered  judgment  subsequent  to  his  agreement  to  dismiss,  in 
consideration  of  a  payment  in  full  settlement  by  defendant  who  had 
no  knowledge  of  the  trial.  The  third  person  had  notice  of  the  trial 
and  participated  therein.  Held  that,  under  the  full  faith  and  credit 
clause  of  the  Constitution,  the  judgment  was  conclusive  against  the 
third  person  on  his  bond  to  indemnify  the  surety  company  satisfying 
the  judgment,  though  the  third  person  sought  to  show  that  under  the 
laws  of  the  sister  state  a  new  trial  could  be  had  against  a  judgment 
obtained  by  fraud  or  surprise,  and  that  the  surety  company  refused 
to  take  any  action  to  obtain  a  new  trial. 

Payment— Becelpt— Effect 

8.    A  receipt  is  only  prima  facie  evidence  of  its  statements. 

Evidence— Parol  Eyldence — Oontracte-^OonsldeTation. 

4.    Under  Section  798,  subdivision  3,  L.  O.  L.,  providing  that  the 
truth  of  facts  recited  in  a  written  instrument  is  conclusively  proved 
77  Or.— 24 
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as  between  tlie  parties  theretOi  but  tbis  rule  does  not  apply  to  the 
recital  of  a  consideration,  a  eonsideration  ozpressed  in  a  writing  may 
be  inquired  into. 

[As  to  wben  and  bow  eonsidoration  mnit  be  ezpreseed,  see  note 
in  60  Am.  St.  B^.  432.] 

Judgment — Foreign  Judgment— ^^onclnsiveneia 

5.  Under  the  full  faith  and  eredit  clause  of  the  federal  Constitu- 
tion and  Section  761,  L.  O.  L.,  providing  that  the  effect  of  a  judicial 
record  of  a  sister  state  is  the  same  in  tUs  state  as  in  the  sister  state, 
the  court  may  inquire  whether  a  court  of  a  sister  state  rendering  a 
judgment  relied  on  had  jurisdiction  of  the  parties  and  of  the  subject 
matter,  but  beyond  that  it  cannot  go. 

From  Multnomah :  William  N,  Gatbns,  Judge. 

In  Banc.    Statement  by  Mb.  Justiob  Bubkett. 

This  is  an  action  by  the  United  States  Fidelity  & 
Guaranty  Company,  a  corporation,  against  G.  F.  Mar- 
tin and  C.  A.  Sheppard.  The  record  discloses  the 
following  state  of  facts : 

The  plaintiff,  a  Maryland  corporation  authorized  to 
operate  in  Oregon,  avers  substantially  that  the  defend- 
ants applied  to  it  to  furnish  a  redelivery  bond  to  secure 
the  release  of  property  attached  in  an  action  in 
the  Superior  Court  of  Clarke  County,  Washington, 
wherein  E.  M.  Meach  was  plaintiff  and  C.  Schley,  trad- 
ing as  Vancouver  Bill  Posting  Company,  and  S.  S.  S, 
Bealty  Company,  was  defendant.  It  furnished  the 
bond  and  at  the  time,  as  part  of  the  same  transaction, 
took  from  the  defendants  here  an  indemnity  bond  in 
the  sum  of  $1,550,  which  recited  the  terms  of  the  re- 
delivery undertaking  and  stated  its  own  conditions  as 
follows : 

^'Now  the  condition  of  the  above  obligation  is  such 
that  if  the  above-bounden  indemnitors,  their  executors 
or  administrators,  shall  at  all  times  hereafter  save 
harmless  and  keep  indemnified  the  said  United  States 
Fidelity  &  Guaranty  Company,  its  successors  and  as- 
signs, against  all  suits,  actions,  debts,  damages,  costs. 
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charges  and  expenses,  inclnding  court  costs  and  coun- 
sel fees  at  law  or  in  equity,  and  against  all  loss  and 
damages  whatever,  that  shall  or  may  at  any  time  here- 
after happen  or  accrue  to  the  said  United  States  Fi- 
delity &  Guaranty  Company,  its  successors  or  assigns, 
for  or  by  reason  of  the  suretyship  of  the  said  United 
States  Fidelity  &  Guaranty  Company,  as  aforesaid, 
or  any  continuation  thereof,  then  this  obligation  to  be 
void  and  of  no  effect,  otherwise  to  be  and  remain  in 
full  force  and  virtue  in  law. 

**And  in  order  further  to  secure  and  indemnify  the 
said  United  States  Fidelity  &  Guaranty  Company  from 
and  against  any  loss  and  expense  that  may  occur  and 
accrue  to  it  because  of  the  execution  of  the  said  bond, 
and  as  part  of  the  consideration  thereof,  the  said  in- 
demnitors do  hereby  authorize  and  empower  any  at- 
torney of  record,  of  this  state  or  of  any  other  state, 
named  or  to  be  named  by  the  said  United  States  Fidel- 
ity &  Guaranty  Company,  to  appear  for  them  at  any 
time  after  as  well  as  during  any  term  of  court,  and 
after  as  well  as  during  office  hours,  and  in  their  name 
to  confess  and  have  entered  up  a  judgment  against 
them  in  any  court  of  this  or  of  any  other  state  of  the 
United  States  or  in  any  court  of  this  province  or  of  any 
other  province  of  the  Dominion  of  Canada,  in  favor 
of  the  said  United  States  Fidelity  &  Guaranty  Com- 
pany for  the  sum  of  $1,550." 

The  complaint  further  narrates  the  recovery  of 
judgment  in  the  Washington  action  on  September  11, 
1911,  in  favor  of  the  plaintiff  and  against  the  defend- 
ant in  the  sum  of  $737.26 ;  that  the  defendants  refused 
to  pay  it  after  repeated  demands  by  the  plaintiff  to 
that  end,  in  consequence  of  which  the  plaintiff  was 
compelled  to  and  did  pay  the  same  on  July  3,  1912,  in 
principal,  interest,  and  costs,  the  full  amount  of 
$772.15.  Further  demands  upon  the  defendants  for 
reimbursement  are  alleged,  and  it  is  said  that  by  rea- 
son of  the  default  of  the  defendants  tiie  plaintiff  has 
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been  compelled  to  prosecute  the  action  at  an  additional 
expense  of  $75  for  attorney's  fees.  The  primary 
pleading  concludes  with  a  demand  for  judgment  for 
$847.15,  with  interest  on  the  amount  paid  in  satisfac^ 
tion  of  the  Washington  judgment  from  the  date  of 
payment. 

Denying  most  of  the  allegations  of  the  complaint  ex- 
cept as  afterward  qualified,  only  the  defendant  Shep- 
pard  answered.  He  admitted  the  execution  and  de- 
livery of  both  the  redelivery  bond  and  the  indemnity 
bond  as  stated  in  the  complaint.  He  says  that,  after 
the  release  of  the  attached  property  by  virtue  of  the 
bond  executed  by  the  plaintiff,  the  parties  to  the  Wash- 
ington action  made  a  complete  settlement  of  the  same 
as  evidenced  by  the  following  writing : 

*' Portland,  Oregon,  January  19,  1911. 
**  Received  from  the  Northwest  Bill  Posting  Com- 
pany four  hundred  sixty-five  and  50-lOOths  ($465.50) 
dollars  in  full  settlement  of  all  claims  to  date  for  which 
amount  I  agree  to  dismiss  the  suit  now  pending  in  the 
Superior  Court  of  the  state  of  Washington,  for  the 
county  of  Clarke,  in  which  I  am  plaintiff  and  C.  Schley 
and  the  Northwest  Bill  Posting  Company  is  defendant. 

'^E.  M.  Meach." 

He  charges  that  afterward  the  plaintiff  in  that  ac- 
tion refused  to  dismiss  the  same,  but  brought  it  on  for 
trial  and  secured  the  judgment  already  mentioned  in 
violation  of  his  agreement.  The  defendant  states  that 
after  the  rendition  of  the  judgment  and  demand  made 
upon  the  plaintiff  here  for  its  liquidation,  and  it  had 
called  upon  him  to  pay  the  same,  he  informed  the  plain- 
tiff of  the  agreement  and  that  said  judgment  had  been 
wrongfully  and  unlawfully  obtained  in  violation 
thereof ;  that  the  plaintiff  there  was  not  entitled  to  the 
judgment  in  question,  and  that  it  was  illegal  and  void 
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and  of  no  force  and  effect;  that  he  notified  the  plaintiflf 
on  those  grounds  that  it  was  his  intention  to  institute 
a  suit  in  tiie  name  of  the  plaintiff  corporation  for  the 
purpose  of  having  the  judgment  set  aside.  He  further 
says  that: 

He  *'at  that  time  presented  to  this  plaintiff  a  peti- 
tion prepared  by  counsel  who  had  been  employed  by 
this  answering  defendant  setting  up  facts  whidi 
showed  fraud  upon  the  part  of  the  said  E.  M.  Meach, 
and  facts  sufficient  to  have  warranted  said  court  in 
setting  aside  said  judgment  against  the  said  C.  Schley 
and  this  plaintiff  and  facts  sufficient  to  properly  advise 
this  plaintiff  of  the  truth  of  all  of  the  statements  con- 
tained in  said  complaint,  and  requested  this  plaintiff, 
through  its  proper  officers,  to  cause  said  complaint  to 
be  verified.  •  •  " 

He  also  avers  that : 

**If  said  suit  had  been  permitted  to  have  been  in- 
stituted and  carried  on,  the  same  would  have  been  suc- 
cessful, and  that  said  judgment  would  have  been  set 
aside  and  held  for  naught,  and  this  plaintiff  would 
not  have  been  liable  for  or  been  compelled  to  pay  said 
judgment  or  any  part  thereof. '  ^ 

In  brief,  the  answer  does  not  complain  of  anything 
which  the  plaintiff  here  did  or  refused  to  do  in  the 
Washington  action;  but  the  essence  of  the  affirmative 
answer  is  that  the  plaintiff  declined  to  allow  the  use  of 
its  name  by  the  defendant  Sheppard  in  the  prosecution 
of  a  new  and  independent  suit  to  set  aside  the  Wash- 
ington judgment  which  it  was  compelled  to  pay. 

The  reply  traversed  the  allegations  of  the  answer 
in  material  particulars  and  averred,  in  substance,  that 
the  laws  of  Washington  provide  for  a  new  trial  of  an 
action  as  against  a  judgment  obtained  by  fraud  or  sur- 
prise in  the  manner  alleged  by  the  answer  and  for  an 
appeal  within  three  months  from  the  final  decision  of 
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an  action,  and  that  neither  the  defendant  therein  nor 
the  defendants  here  took  any  steps  to  avail  themselves 
of  the  prescribed  procedure  in  that  respect  in  that 
state;  that,  after  the  time  for  taking  such  appeal  had 
elapsed,  the  present  defendants  instituted  an  original 
suit  in  their  own  name  in  the  Superior  Court  of  Clarke 
County,  Washington,  for  the  purpose  of  setting  aside 
the  judgment  on  the  grounds  which  the  defendant 
Sheppard  here  alleges ;  but  that  the  same  was  decided 
adversely  to  them  and  that  it  was  not  until  execution 
issued  upon  the  judgment  that  the  plaintiff  here  had 
paid  the  same.  The  Circuit  Court  heard  this  case 
without  a  jury,  and  after  keeping  it  under  advisement 
for  some  months  adopted  findings  of  fact  and  conclu- 
sions of  law  submitted  to  it  by  the  plaintiff.  These 
findings  and  conclusions  are  a  substantial  copy  of  the 
material  allegations  of  the  answer  omitting  charges  of 
fraud  and  collusion  on  the  part  of  plaintiff  which 
were  practically  abandoned  at  the  trial.  The  plaintiff 
propounded  findings  in  its  favor  which  were  rejected 
by  the  court.  A  judgment  was  rendered  for  the  de- 
fendants and  the  plaintiff  appeals. 

Bevebsed.    Beheabino  Denied. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Beach,  Simon  d  Nelson,  with  an  oral  argument 
by  Mr.  Roscoe  C.  Nelson. 

For  respondent,  C.  A.  Sheppard,  there  was  a  brief 
over  the  name  of  Messrs.  Sheppard  d  Brock,  with  an 
oral  argument  by  Mr.  Robert  J.  Brock. 

Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

If  we  should  concede  that  the  defendant  had  a  right 
to  draiand  of  the  plaintiff  that  it  commence  in  its  own 
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name  an  independent  suit  to  set  aside  the  judgment 
which  it  afterward  paid,  still  the  answer  of  the  defend- 
ant describing  the  petition  he  presented  only  states  a 
conclusion  of  law.  On  the  hypothesis  that  the  plain- 
tiff was  compelled  to  accede  to  his  request  to  commence 
a  suit,  he  should  have  set  forth  the  facts  presented  in 
the  petition,  so  that  the  court  here  could  determine  as 
a  matter  of  law  whether  or  not  the  plaintiff  was  remiss 
in  its  duty  to  him  in  refusing  to  adopt  the  complaint 
presented.  For  all  that  appears  in  the  answer,  the 
complaint  which  he  desired  the  plaintiff  to  subscribe 
was  wholly  insufficient  for  the  purpose  designed  and 
would  only  have  involved  the  plaintiff  in  further  com- 
plications. 

1, 2.  Passing  this  point,  however,  we  approach  what 
we  deem  the  vital  question  in  the  case,  which  is  the 
force  and  effect  of  the  Washington  judgment.  We 
remember  that  the  findings  of  fact  in  the  case  are  con- 
clusive upon  appeal  unless  the  court  on  examination  of 
the  record  contained  in  the  bill  of  exceptions  discerns 
that  there  is  no  evidence  to  support  the  findings.  The 
first  assignment  of  error  is  based  upon  the  contention 
that  the  finding  to  the  effect  that  the  Washington  ac- 
tion was  settled  before  judgment  therein  was  without 
foundation  in  the  testimony.  The  proceedings  of  the 
Washington  court  in  the  action  in  question  are  in  the 
record  before  us.  They  include  the  pleadings,  the 
findings  of  the  court,  and  the  judgment.  The  com- 
plaint is  for  labor,  capital,  goods,  wares  and  mer- 
chandise furnished  by  the  plaintiff  to  the  defendant 
between  certain  dates  amounting  to  $767.67,  and  al- 
leges that  no  part  of  the  same  has  been  paid.  The 
amended  answer  consists  of  a  denial  of  the  complaint, 
and  a  further  and  separate  defense  alleging  the  settle- 


376  United  States  Pidbuty  Co.  v.  Martin.      [77  Or, 

ment  of  the  action  after  the  commencement  thereof  and 
the  execution  of  the  writing  already  mentioned  and 
counted  upon  by  the  defendant  as  a  defense  in  the  case 
at  bar.  The  reply,  after  denying  the  allegations  of 
the  amended  answer,  further  points  out  that  the  settle- 
ment had  nothing  to  do  with  the  defendant;  that  the 
plaintiff  never  at  any  time  had  any  transactions  with 
the  Northwest  Bill  Posting  Company,  nor  did  he  bring 
an  action  against  that  institution.  It  further  avers 
that  the  plaintiff  had  a  compromise  agreement  with^ 
one  Sheppard,  the  answering  defendant  here,  wherein 
the  latter  agreed  to  pay  the  plaintiff  $465  in  March 
of  the  year  1911,  together  with  all  outstanding  bills  in 
Vancouver,  Washington,  against  the  defendant  in  that 
action;  and  that  the  plaintiff  agreed  that  the  action 
in  question  should  not  be  prosecuted  at  that  time  but 
should  remain  until  March,  1911,  when,  if  the  com- 
promise agreement  had  not  been  carried  out  by  Shep- 
pard, the  plaintiff  should  proceed  to  judgment  in  the 
action.  The  record  of  the  trial  in  the  Washington 
court  recites  that  the  cause  came  on  to  be  heard  on  its 
merits ;  that  the  plaintiff  appeared  in  person  and  by 
his  attorney,  Qeorge  B.  Simpson,  that  the  defendant 
appeared  by  his  attorney,  J.  B.  Stapleton;  and  that 
after  hearing  the  testimony  of  witnesses  and  argument 
of  counsel  for  both  parties  the  court  made  findings  of 
fact.  It  is  sufficient  to  say  of  these  that  they  were 
favorable  to  the  plaintiff  in  the  action;  that  the  re- 
delivery bond  had  been  executed  by  the  plaintiff  here ; 
and,  as  to  the  settlement  based  upon  the  receipt  al- 
ready quoted,  the  finding  is  thus : 

**That  the  receipt  signed  by  the  plaintiff  and  ad- 
mitted herein  as  evidence  is  not  conclusive  and  was 
contradicted  and  entirely  discredited  by  the  oral  evi- 
dence of  the  plaintiff,  and  that  said  receipt  was  only 
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accepted  in  settlement,  upon  condition  that  it  be  paid 
at  matnrity,  and  the  other  bills  mentioned  in  plaintiff's 
complaint  be  settled,  which  conditions  have  not  been 
met." 

Upon  these  findings  of  fact  the  court  entered  con- 
clusions of  law  to  the  effect  that  the  plaintiff  should 
have  judgment  against  the  defendant  for  $666.26,  with 
interest  amounting  to  $32.19,  together  with  his  costs, 
and  should  also  have  judgment  against  the  plaintiff 
here  as  surety  on  the  redelivery  bond  in  the  sum  al- 
ready stated.  The  judgment  was  entered  accordingly 
against  the  defendant  in  the  action  and  this  plaintiff  as 
surety  on  the  redelivery  bond. 

It  is  written  large  throughout  the  pleadings  and  evi- 
dence in  this  case  that  the  defendant  Sheppard  had 
notice  of  the  pendency  of  the  action  and  that  he  applied 
to  the  plaintiff  for  the  redelivery  bond  to  be  used  in 
that  litigation.  In  furtherance  of  his  undertaking  to 
save  this  plaintiff  harmless  on  its  stipulation,  he  pro- 
cured the  receipt  upon  which  he  relies.  It  appears  in 
evidence  without  dispute  out  of  his  own  mouth  that 
prior  to  the  trial  of  the  action  he  was  notified  by  the 
attorney  of  record  for  the  defendant  that  the  action 
would  be  brought  to  trial.  He  testifies  that  he 
furnished  to  the  counsel  for  the  defendant  there  the 
writing  already  quoted,  signed  by  Meach.  The  record 
shows  that  the  answer  was  amended  and  the  question 
of  settlement  raised  upon  the  writing ;  that  the  defense 
was  interposed  based  upon  that  instrument;  that  the 
identical  proposition  upon  which  the  defendant  here 
relies  was  litigated  in  the  Washington  court,  where 
both  parties  were  represented  by  their  attorneys  of 
record ;  and  that  the  decision  of  that  tribunal  to  which 
the  parties  submitted  themselves  was  adverse  to  the 
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contention  of  the  defendant  here.  What,  then,  is  the 
effect  to  be  given  to  that  judgment  upon  the  question 
of  settlement  t  The  answer  is  foxmd  in  Section  1  of 
Article  IV  of  the  Constitution  of  the  United  States : 

^^Full  faith  and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records,  and  judicial  proceedings  of 
every  other  state.** 

3, 4.  On  the  question  involved,  namely,  whether  or  not 
the  action  had  been  settled,  the  judgment  of  the  Wash- 
ington court  having  jurisdiction  of  the  persons  and  of 
the  subject  matter  is  conclusive  as  against  anything 
here  alleged  by  the  defendant.  To  uphold  the  defense 
in  face  of  such  a  record  is  to  discredit  the  judicial  pro- 
ceeding of  a  sister  state.  It  is  hornbook  law  that  a 
receipt  is  only  prima  facie  evidence  of  its  state- 
ments. It  is  equally  primary  learning  that  the  con- 
sideration expressed  in  a  writing  may  be  inquired 
into:  Section  798,  L.  O.  L.,  subd.  3.  It  is  not  neces- 
sary to  further  speculate  on  the  reasons  underlying 
the  decision  of  the  Washington  court  on  this  point,  for 
we  can  well  surmise  that  there  was  evidence  before  it, 
not  only  qualifying  the  terms  of  the  settlement,  but 
also  the  consideration  upon  which  it  was  supposed  to 
have  been  based.  The  instrument  upon  which  he  relies 
cannot  be  allowed  to  discredit  the  judicial  determina- 
tion of  the  Washington  court.  Such  a  holding  would 
be  in  direct  contravention  of  the  mandate  of  the  na- 
tional Constitution  already  noted.  It  would  be  to 
uphold  a  private  writing  in  the  very  face  of  a  judicial 
record  condenming  it.  The  resulting  situation,  there- 
fore, is  that,  on  the  record  presented,  the  court  of  trial 
in  the  instant  case  could  not  lawfully  reach  any  other 
conclusion  except  that  the  action  had  not  been  settled 
as  daimed  by  the  defendant  Sheppard.    The  neoea- 
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sary  deduction  is  that  there  was  no  evidence  to  sustain 
the  finding  of  our  Circuit  Court  to  the  contrary. 

As  before  stated,  it  is  unquestioned  in  the  testimony 
that  the  defendant  Sheppard  had  notioe  of  the  pen- 
dency of  the  Washington  action  from  its  conception; 
that  he  knew  that  the  same  was  to  be  brought  to  trial ; 
that  to  a  certain  extent  he  availed  himself  of  the  op- 
portunity to  interpose  his  defense;  and  that  it  was 
pleaded  there.  He  states  in  his  testimony  that,  having 
furnished  the  data  to  the  counsel  for  the  defendant  in 
that  action,  he  himself  went  away  to  another  point  in 
that  state  to  attend  to  some  other  litigation,  and  hence 
was  not  present  at  the  trial ;  but  he  does  not  pretend 
that  he  was  lured  away  by  any  action  of  the  plaintiff 
here.  Having  notice  of  the  pendency  of  the  action  and 
that  it  would  be  brought  to  trial  and  being  in  position 
to  urge  the  defense  and  to  carry  out  the  terms  of  his 
bond  to  save  the  plaintiff  harmless,  he  is  bound  by  the 
resulting  judgment  against  the  plaintiff  here.  In  Car- 
roll V.  Nodine,  41  Or.  412  (69  Pac.  51,  93  Am.  St.  Eep. 
743),  the  only  notice  given  to  the  defendant  indemnitor 
of  the  pendency  of  the  action  was  that  she  was  called 
as  a  witness  and  attended  at  the  trial  resulting  in  the 
judgment  against  her  indemnitee,  and  it  was  there  held 
that  she  was  sufficiently  vouched  to  make  the  judgment 
conclusive  upon  her.  Again,  in  Astoria  v.  Astoria  d 
Columbia  Riv.  R.  Co.,  67  Or.  538  (136  Pac.  645,  49 
L.  E.  A.  (N.  S.)  404,  5  N.  C.  C.  A.  442),  this  court  held 
that,  where  the  indemnitor  has  notice  of  the  action  and 
an  opportunity  to  urge  the  defense,  the  judgment  in 
that  action  is  conclusive  of  the  facts  thereby  estab- 
lished and  cannot  again  be  the  subject  of  litigation 
between  the  indemnitor  and  the  indemnitee.  Mr.  Jus- 
tice MoNaby,  who  wrote  the  opinion,  adopts  the  follow- 
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ing  language  in  Oceanic  Steam  Nav.  Co.  v.  Campania 
Transatla/ntica  Espanola,  144  N.  Y.  663  (39  N.  E.  360) : 

*  *  It  is  sufficient  that  the  party  against  whom  ultimate 
liability  is  claimed  is  fully  and  fairly  informed  of  the 
claim  and  that  the  action  is  pending  with  full  oppor- 
tunity to  defend  or  to  participate  in  the  defense.  If 
he  then  neglects  or  refuses  to  make  any  defense  he  may 
have,  the  judgment  will  bind  him  in  the  same  way  and 
to  the  same  extent  as  if  he  had  been  made  a  party  to 
the  record.'' 

In  Bridgeport  Fire  d  Marine  Ins.  Co.  v.  Wilson,  34 
N.  Y.  275,  the  rule  is  thus  stated : 

**(!)  Where  the  covenantor  expressly  makes  his 
liability  depend  on  the  event  of  a  litigation  to  which 
he  is  not  a  party,  and  stipulates  to  abide  the  result; 
and  (2)  where  the  covenant  is  one  of  general  in- 
demnity merely,  against  claims  or  suits.  •  •  In  cases 
of  the  first  class,  the  judgment  is  conclusive  evidence 
against  the  indemnitor,  although  he  was  not  a  party, 
and  had  no  notice,  for  its  recovery  is  the  event  against 
which  he  covenanted.*' 

The  court  goes  on  to  hold,  however,  that  in  cases  of 
the  second  class,  where  the  indemnitor  had  notice  of 
the  pendency  of  the  action  and  had  opportunity  to  urge 
his  defense,  he  is  bound  by  the  result  of  the  litigation. 
Again,  in  Village  of  Port  Jervis  v.  First  National 
Bank,  96  N.  Y.  550,  it  is  said : 

**But  if  the  party  who  is  ultimately  responsible  has 
notice  of  the  pendency  of  an  action  against  his  in- 
demnitee and  is  given  an  opportunity  to  defend,  and 
neglects  it,  he  is  still  bound  by  the  result  of  the  action 
and  estopped  from  controverting  in  an  action  subse- 
quently brought  against  him  by  such  indemnitee  the 
facts  which  were  litigated  in  the  original  action." 

In  cases  of  the  first  class  mentioned  in  Bridgeport 
Ins.  Co.'Y.  Wilson,  the  reason  for  notice  failed,  and 
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the  necessity  therefor  is  obviated.  This  is  applicable 
to  the  instant  case  in  the  following  manner:  The  an- 
swering defendant  assumed  responsibility  to  the  plain- 
tiff for  the  result  of  the  action  in  which  it  furnished 
the  indemnity  undertaking.  He  agreed  to  protect  it 
from  that  particular  action,  and  he  is  bound  by  his 
agreement  irrespective  of  notice  because  he  had  notice 
from  the  beginning  of  the  very  proceeding  against 
which  he  guaranteed  the  plaintiff.  He  subsequently 
assumed  to  intermeddle  in  the  litigation.  In  a  way  he 
assumed  the  disposition  of  that  action,  and,  having  put 
his  hand  to  the  plow,  he  was  bound  not  to  turn  back,  but 
to  continue  his  efforts  to  a  successful  conclusion.  It 
is  not  pretended  in  his  pleadings  that  he  gave  the  plain- 
tiff any  notice  of  his  transaction  with  Meach  or  of  his 
settlement  of  the  controversy  until  after  rendition  of 
the  judgment  The  plaintiff  is  not  to  blame  if  the 
labors  of  the  defendant  proved  abortive.  Moreover, 
the  fact  that  the  plaintiff,  as  he  himself  testifies,  had 
notice  of  the  purpose  to  bring  the  action  to  trial  after 
the  alleged  settlement,  puts  him  in  the  second  class 
mentioned  in  Bridgeport  Ins.  Co.  v.  Wilson;  and  on 
account  of  that  notice  the  judgment  is  conclusive  upon 
him  from  any  point  of  view.  In  brief,  having  under- 
taken to  save  the  plaintiff  harmless  from  the  result  of  a 
designated  action,  it  was  incumbent  upon  the  defend- 
ant from  the  beginning  to  accomplish  that  result.  Not 
having  done  so,  he  is  liable  upon  his  obligation.  The 
following  precedents  illustrate  the  doctrine  more  fully : 
Chamberlain  v.  Preble,  11  Allen  (Mass.),  370;  Rape- 
lye  V.  Prince,  4  Hill.  (N.  Y.)  119  (40  Am.  Dec.  267); 
notes  to  Ballentine  v.  Fenn,  40  L.  E.  A.  (N.  S.)  698, 
723,  and  Baltimore  <&  0.  R.  R.  Co.  v.  Howard  County, 
40  L.  E.  A.  (N.  S.)  1172;  Chicago  v.  Bobbins,  67  U.  S. 
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(2  Black)  418  (17  L.  Ed.  298) ;  Bobbins  v.  Chicago,  71 
U.  S.  (4  Wall.)  657  (18  L.  Ed.  427) ;  Mayor  v.  Brady, 
151  N.  Y.  611  (45  N.  E.  1122) ;  Portland  v.  Bichardson, 
54  Me.  46  (89  Am.  Dec.  720) ;  Great  N.  By.  Co.  v.  Akeley, 
88  Minn.  237  (92  N.  W.  959) ;  Daskam  v.  Ullman,  74 
Wis.  474  (43  N.  W.  321) ;  Davis  v.  Smith,  79  Me.  351 
(10  Atl.  55) ;  Woodworth  v.  Gorsline,  30  Colo.  186  (69 
Pac.  705,  58  L.  R.  A.  417) ;  Love  joy  v.  Murray,  3  Wall. 
1  (18  L.  Ed.  129) ;  Seattle  v.  Began,  52  Wash.  262  (100 
Pac.  731,  132  Am.  St.  Rep.  963) ;  American  Bonding 
Co.  V.  Dufur,  49  Wash.  632  (96  Pac.  160).  In  38 
Albany  Law  J.  507,  there  is  an  exhaustive  and  able 
discussion  of  this  question  by  Judge  Corliss,  formerly 
of  the  Supreme  Court  of  North  Dakota,  but  now  of 
the  bar  of  this  state. 

5.  Besides  all  this,  by  the  other  terms  of  his  bond  the 
defendant  might  be  held  to  have  waived  all  control  over 
litigation  of  the  question  involved  when  he  authorized 
the  plaintiff  to  select  any  attorney  of  record  to  con- 
fess judgment  against  him  on  his  liability;  but  upon 
this  point  we  make  no  decision.  In  brief,  we  conclude 
that  the  judgment  of  the  Washington  court  was  con- 
clusive upon  the  defendant  as  to  the  amount  and  fact 
of  his  liability  to  the  plaintiff;  that  he  cannot  again 
litigate  the  matter  of  settlement  of  the  action  either 
directly  or  indirectly;  and  that  as  against  that  judg- 
ment he  has  no  right  to  demand  that  the  plaintiff  here 
even  nominally  institute  an  independent  suit  to  again 
litigate  the  questions  there  involved.  He  had  free  rein 
to  operate  in  the  proceedings  in  the  action  before  the 
Washington  court,  and  indeed  took  some  measures 
there  to  prevent  the  judgment  that  ensued,  but  without 
avail.  It  is  clear,  and  is  not  controverted,  that  nothing 
more  can  be  done  directly  in  the  prosecution  or  defense 
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of  that  action.  The  judgment  there  ripened  into  a 
finality,  and  the  plaintiff  here  was  compelled  to  pay  it. 
Our  statute,  expressing  the  doctrine  of  the  full  faith 
and  credit  clause  of  the  national  Constitution,  says  in 
Section  761,  L.  0.  L. : 

"The  effect  of  a  judicial  record  of  a  sister  state  is 
the  same  in  this  state  as  in  the  state  where  it  was 
made.'* 

Final  there,  it  is  final  here.  We  can  inquire  whether 
that  tribunal  had  jurisdiction  of  the  parties  and  of 
the  subject  matter,  but  further  than  that  we  cannot  go. 
When  these  conditions  appear,  we  must  accept  the  de- 
termination of  that  court  as  conclusive  without  further 
inquiry.  Such  is  the  teaching  of  Fashier  v.  Narver, 
24  Or.  441  (34  Pac.  21,  41  Am.  St.  Eep.  874).  There 
the  defendant  was  served  with  summons  in  Iowa  in  an 
action  pending  in  a  court  in  that  state  for  the  recovery 
of  money  due  upon  a  promissory  note.  He  suffered 
judgment  to  go  against  him  there  by  default.  An  ac- 
tion to  recover  the  amount  of  the  judgment  was  in- 
stituted against  him  in  Oregon.  It  appeared  from  the 
record  that  the  Iowa  court  had  jurisdiction  of  him  and 
of  the  subject  matter  of  the  action,  and  he  was  denied 
the  right  to  show  in  the  court  here  that  he  had  never 
signed  the  note;  that  he  was  not  responsible  for  the 
instrument  or  the  debt  it  represented ;  and  that  it  was 
subscribed  by  a  different  person.  The  judgment  was 
held  to  be  conclusive  even  against  the  facts  he  offered 
to  prove.  The  case  of  De  Vail  v.  De  Vail,  57  Or.  128 
(109  Pac.  755,  110  Pac.  705),  enunciates  the  same 
principle. 

Having  covenanted  to  save  the  plaintiff  harmless 
from  any  judgment  in  the  action  wherein  at  his  request 
it  became  a  surety,  the  defendant  formulated  a  plan. 
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in  the  shape  of  the  receipt  mentioned,  which  he  thought 
would  effect  the  desired  result,  all  without  the  knowl- 
edge of  the  plaintiff.  At  his  instance  that  paper  was 
pleaded  in  the  action  mentioned,  and  the  matter  was 
fully  litigated  with  a  result  adverse  to  his  contention. 
Having  exhausted  his  resources  in  that  case,  he  now 
urges  that  he  is  exonerated  because  this  plaintiff  did 
not  inaugurate  new  and  independent  litigation  on 
security  of  his  choosing.  In  short,  for  his  undertaking 
to  the  plaintiff  he  would  substitute  the  agreement  ex- 
pressed in  the  Meach  receipt  without  the  knowledge  of 
the  plaintiff  and  would  compel  the  latter  to  enforce  it 
after  he  had  failed.  To  countenance  the  defendant's 
contention  in  the  face  of  the  judgment  of  the  Washing- 
ton court  would  be  to  say : 

''We  will  not  give  faith  or  credit  to  that  determina- 
tion until  we  first  shall  have  examined  into  what  we 
assume  to  be  the  merits  of  the  controversy  there  and 
ascertained  for  ourselves  whether  the  decision  is  such 
as  we  would  have  rendered  under  the  same  circum- 
stances. ' ' 

We  are  forbidden  to  do  this  by  the  national  Constitu- 
tion, as  well  as  by  section  761,  L.  0.  L.  The  Circuit 
Court  was  in  error  when  it  discredited  the  judgment 
of  the  court  of  a  sister  state  in  favor  of  the  writing 
upon  which  the  defendant  depends;  especially  when  it 
was  before  that  court  for  consideration  in  that  very 
action  upon  the  contention  here  urged. 

The  decision  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded,  with  directions  to  that  court  to 
enter  a  judgment  in  favor  of  the  plaintiff  according  to 
the  prayer  of  the  complaint. 

Bevebsed.    Beheabing  Denied. 
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Mb.  Justice  Beak  delivered  the  following  dissenting 
opinion . 

I  am  nnable  to  concnr  in  the  majority  opinion. 

This  is  an  action  upon  an  indemnity  contract.  The 
cause  was  tried  by  the  court  without  the  intervention 
of  a  jury.  Findings  of  fact  were  made  and  a  judgment 
rendered  in  favor  of  defendant  C.  A.  Sheppard,  from 
which  plaintiff  appeals.  Defendant  G.  F.  Martin  made 
no  defense. 

The  facts  and  circumstances  of  the  case  are  nearly 
all  detailed  in  the  findings  of  the  trial  court,  the  sub- 
stance of  which  is  as  follows :  The  plaintiff  is  a  Mary- 
land corporation  authorized  to  do  business  in  Oregon. 
On  December  2,  1910,  one  E.  M.  Meach  had  instituted 
an  action  in  the  Superior  Court  of  Clarke  County, 
Washington,  against  one  C.  Schley,  doing  business  as 
the  Vancouver  Bill  Posting  Company  and  the  S.  S.  S. 
Realty  Company,  to  recover  $767.67,  and  caused  a  writ 
of  attachment  to  be  issued  and  levied  upon  his  prop- 
erty. Schley  made  application  to  the  plaintiff  to  ex- 
ecute a  bond  in  the  sum  of  $1,536  conditioned  that 
Schley  would  pay  any  judgment  that  might  be  rendered 
against  ^^rn  in  the  action,  for  the  purpose  of  having  the 
property  released  from  the  attachment.  The  bond 
was  executed  and  the  property  released  by  the  sheriff. 
At  the  time  the  plaintiff  company  signed  the  bond,  C. 
A.  Sheppard  and  Q.  F.  Martin  executed  to  it  an  in- 
demnity agreement  indemnifying  and  holding  it  harm- 
less from  any  liability  upon  the  bond  signed  as  surety 
for  Schley.  On  January  19, 1911,  the  defendant  Schley 
made  a  full  and  complete  settlement  of  the  action  with 
plaintiff  E.  M.  Meach  and  by  the  terms  thereof  agreed 
in  writing  to  cause  it  to  be  dismissed.  The  agreement 
is  as  follows : 

77  Or.— 25 
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**  Portland,  Oregon,  January  19, 1911. 
*' Received  from  the  Northwest  Bill  Posting  Com- 
pany four  hundred  sixty-five  and  50/lOOths  ($465.50) 
dollars  in  full  settlement  of  all  claims  to  date  for  which 
amount  I  agree  to  dismiss  the  suit  now  pending  in 
the  Superior  Court  of  the  State  of  Washington  for  the 
county  of  Clarke  in  which  I  am  plaintiff  and  C.  Schley 
and  the  Northwest  Bill  Posting  Company  is  defendant. 

*' [Signed]     E.  M.  Meach.'' 

Such  writing  was  executed  by  E.  M.  Meach  with  the 
purpose  and  intention  of  being  a  full  and  complete 
settlement  of  the  suit  hereinbefore  mentioned,  and  by 
it  Meach  agreed  to  dismiss  the  action.  Belying  upon 
the  written  agreement  of  Meach  to  dismiss  the  action, 
and  believing  that  the  same  had  been  fully  settled  and 
satisfied,  C.  Schley  left  the  State  of  Washington  and 
has  remained  away  ever  since  that  time.  Thereafter 
in  violation  of  his  agreement  of  settlement  with  Schley 
and  with  the  purpose  and  intention  of  wronging,  de- 
frauding and  cheating  him  and  all  other  parties  in- 
terested in  such  action,  after  ascertaining  that  Schley 
had  left  the  State  of  Washington  and  that  his  where- 
abouts were  at  the  time  unknown,  E.  M.  Meach  refused 
to  dismiss  the  action  and  caused  the  same  to  be  set 
down  for  trial  without  notifying  Schley,  or  the  surety 
upon  his  bond,  or  any  other  person  interested  therein. 
Thereafter,  in  violation  of  his  written  agreement  to 
dismiss  the  action,  he  wrongfully,  unlawfully  and  by 
fraud  practiced  upon  the  court  caused  the  same  to  be 
tried  without  the  knowledge  of  Schley  and  without  the 
latter  being  present  in  said  court  to  protect  his  in- 
terest thereunder.  By  reason  of  this  fraud  practiced 
upon  the  court  and  upon  Schley,  Meach  caused  a  judg- 
ment for  the  sum  of  $737.26  to  be  rendered  in  that  ac- 
tion in  his  favor  and  against  defendant  Schley  and  the 
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United  States  Fidelity  &  Guaranty  Company  which 
had  signed  the  attachment  bond.  Some  time  after 
obtaining  such  judgment,  Meach  notified  the  plaintiff 
herein  as  surety  upon  the  bond  of  Schley  and  demanded 
payment  of  the  judgment.  The  plaintiff  company 
notified  this  defendant  C.  A.  Sheppard,  who  had  signed 
the  indemnity  agreement,  of  the  judgment  rendered 
against  Schley  and  demanded  of  him  as  indemnitor 
that  he  pay  the  judgment.  Immediately  upon  receipt 
of  this  notice,  C.  A.  Sheppard  notified  the  guaranty 
company  of  the  facts  hereinbefore  stated  and  of  the 
fact  that  such  judgment  had  been  wrongfully  and  un- 
lawfully obtained  in  violation  of  the  written  agree- 
ment of  E.  M.  Meach  to  dismiss  the  action,  and  advised 
the  company,  that  the  claim  of  Meach  in  that  action  had 
been  fully  settled  and  discharged;  that  the  pretended 
judgment  obtained  by  him  had  been  wrongfully  and 
illegally  procured  and  was  not  of  any  force  or  effect; 
that  it  was  the  intention  and  desire  of  the  defendant 
Sheppard  to  institute  a  suit  in  said  court  in  the  name 
of  the  plaintiff,  the  United  States  Fidelity  &  Guaranty 
Company,  for  the  purpose  of  having  such  judgment  set 
aside  upon  the  ground  that  the  same  had  been  wrong- 
fully obtained.  Defendant  Sheppard  also  notified 
plaintiff  that  he  had  employed,  at  his  own  expense  and 
without  costs  to  the  plaintiff,  an  attorney  who  was 
authorized  to  practice  law  in  the  State  of  Washington, 
and  who  was  familiar  with  the  practice  therein,  for  the 
purpose  of  bringing  such  suit.  He  further  notified  the 
plaintiff  that  he  had  arranged  for  a  bond,  as  required 
by  law,  that  he  would  pay  the  costs  and  expenses  of 
said  suit,  that  an  attorney  was  employed  by  him  who 
was  familiar  with  all  the  facts  hereinbefore  stated  and 
would  verify  said  complaint,  and  asked  permission  of 
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the  plaintiff  herein  to  institute  and  carry  on  said  snit 
for  the  purpose  of  setting  aside  the  pretended  judg- 
ment in  the  name  of  plaintiff  herein.  The  plaintiff 
refused  to  permit  such  suit  to  be  instituted  or  carried 
on  in  its  name  or  to  permit  this  defendant  to  take  any 
action  in  the  name  of  the  United  States  Fidelity  & 
Guaranty  Company  for  the  purpose  of  having  the  judg- 
ment in  question  set  aside  and  annulled.  In  this  re- 
fusal the  plaintiff  acted  arbitrarily  and  in  violation  of 
the  rights  of  Sheppard,  as  indemnitor,  thereby  will- 
fully and  unlawfully  prevented  defendant  Sheppard 
from  securing  any  protection  against  such  judgment, 
and  thereby  deprived  him  of  a  substantial  right  be- 
longing to  him  as  indemnitor.  At  the  time  Sheppard 
signed  the  indemnity  agreement  to  the  plaintiff,  he 
received  no  security  therefor,  which  plaintiff  well 
knew.  In  paying  the  judgment  the  plaintiff  herein  did 
so  against  the  protest  and  objection  of  Sheppard  and 
in  violation  of  its  duty  to  him  as  indemnitor. 

Based  on  the  findings  of  fact,  the  court  made  the  fol- 
lowing conclusions  of  law : 

*'That  the  said  plaintiff,  by  reason  of  its  refusal  to 
permit  the  said  defendant,  Sheppard  to  institute  and 
carry  on  a  suit  in  its  name  for  the  purpose  of  having 
said  judgment  set  aside,  deprived  the  indemnitor  Shep- 
pard of  a  substantial  right,  and  thereby  released  him 
upon  his  indemnity  agreement.  That  in  paying  said 
judgment  against  the  objection  and  protest  of  the 
defendant  Sheppard  herein,''  and  in  said  refusal, 
Sheppard  is  released  from  all  liability  to  the  plaintiff.'' 

A  decree  was  entered  in  favor  of  defendant  and  for 
costs.  Plaintiff  objected  to  the  findings  of  fact  made 
by  the  trial  court  for  the  reason  that  the  same  were 
not  supported  by  the  evidence  and  requested  findings 
in  favor  of  the  plaintiff. 
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It  appears  that  in  June,  1911,  a  few  days  before  the 
case  of  Mea<;h  v.  Schley  was  set  for  trial,  J.  P.  Staple- 
ton,  attorney  for  Schley,  informed  Sheppard  in  regard 
thereto,  and  the  latter  told  Stapleton  and  George  B. 
Simpson,  attorney  for  Meach,  that  the  latter  ^s  claim 
against  Schley  had  been  settled,  and  Simpson  intimated 
that  if  that  were  true  he  would  dismiss  that  action. 
Sheppard  forwarded  the  receipt  to  Stapleton  for  Simp- 
son's  inspection.  Defendant  C.  A.  Sheppard,  an  at- 
torney of  Portland,  testified  in  substance  upon  the 
trial  that  on  January  19,  1911,  Meach,  who  had  been  a 
former  business  partner  of  Schley,  came  to  his  office; 
that  he  figured  with  him  and  reduced  his  claim  to  $465 ; 
that  he  asked  him  if  he  would  take  the  note  of  the 
Northwest  Bill  Posting  Company,  and  Meach  said  he 
would  provided  Sheppard  would  sign  it  personally; 
that  he  told  him  he  would  not  do  anything  of  the  kind ; 
that  Meach  finally  accepted  the  note  of  the  Northwest 
Bill  Posting  Company  and  agreed  to  look  to  that  com- 
pany and  to  it  alone  for  payment.  This  witness  further 
stated  that  Meach  executed  the  receipt  and  agreement, 
and  he  (Sheppard)  notified  Schley  and  the  guaranty 
company;  that  Meach  said  he  would  dismiss  the 
suit;  that  he  heard  nothing  more  about  the  matter 
until  June  24, 1911,  when  he  sent  the  receipt  to  Schley  ^s 
attorney  at  Vancouver,  Washington,  and  went  to  South 
Bend  in  that  state  to  try  a  lawsuit,  where  he  was  for 
about  14  days ;  that  the  case  was  tried  in  violation  of 
that  agreement;  that  the  surety  company  would  not 
sign  the  complaint  or  institute  a  suit  to  set  the  judg- 
ment aside  unless  Sheppard  put  up  cash  to  cover  the 
judgment  and  costs;  that  the  company  demanded 
$1,550  in  cash  and  sufficient  to  cover  costs ;  and  that  if 
the  company  paid  the  judgment  it  was  without  his  con- 
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sent.  He  further  stated  that  they  offered  a  letter  to 
save  the  company  harmless  on  account  of  costs  in  the 
suit;  that  Mr.  Hamaker  offered  to  look  to  him  for 
attorney's  fees  and  to  save  it  harmless  on  account  of 
attorney's  fees;  that  at  first  he  (Sheppard)  asked  the 
company  to  put  up  an  injunction  bond  which  it  refused, 
and  then  he  told  it  he  would  get  the  bond. 

It  appears  that  the  amount  of  cash  demanded  by  the 
company  to  be  deposited  was  afterward  reduced  to 
$800.  The  record  disclosed  that  there  was  a  lengthy 
correspondence  between  one  G.  E.  Hamaker,  the  attor- 
ney whom  Sheppard  employed  to  institute  a  suit  to  set 
aside  the  judgment,  and  the  representatives  of  the 
guaranty  company  at  Portland,  and  at  Tacoma,  Wash- 
ington, which  was  finally  submitted  to  the  home  office 
of  the  company  at  Baltimore,  Maryland.  The  corre- 
spondence culminated  in  the  refusal  of  the  company  to 
assist  the  indemnitor,  as  shown  by  the  following  letter: 

''United  States  Fidelity  &  Guaranty  Company,  Balti- 
more, Md. 

''November  18th,  1911. 
"Claim  #32769. 

"Messrs.  Hubbert  &  Stanton,  Tacoma,  Washington — 
"Gentlemen :  Re  Schley  for  the  Northwest  Bill  Post- 
ing Company.  We  have  your  communication  of  No- 
vember 10th  with  inclosures  and  have  considered  this 
proposition  with  a  great  deal  of  interest.  In  the  first 
place,  it  is  clear  to  us  that  we  should  not  sign  the  com- 
plaint or  affidavit  submitted.  The  allegations  of 
fraudulent  practice  on  the  part  of  the  defendants'  at- 
torney are  matters  entirely  without  our  knowledge 
and,  moreover,  it  is  contrary  to  our  policy  to  ever  make 
allegation  of  this  sort  in  any  suit  if  it  can  be  avoided, 
especially  when  we  have  no  direct  interest  as  in  this 
case.  •  •  If  as  Mr.  Hamaker  states  there  is  no  other 
manner  of  securing  justice  to  his  clients,  we  regret  the 
situation  but  do  not  see  that  the  company  is  under  any 
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obligation  to  take  care  of  his  clients ;  on  the  other  hand, 
they  obligated  themselves  to  hold  this  company  harm- 
less and  we  must  insist  upon  their  complying  with  this 
obligation.  •  •  *' 

The  conclusion  reached  by  the  home  office  of  the 
company  was  communicated  to  Sheppard  as  shown  by 
the  following  letter : 

''United  States  Fidelity  &  Guaranty  Company,  Balti- 

•  more,  Md. 
''Portland,  Oregon,  Nov.  28th,  1911. 
"Messrs.  Hubbert  &  Stanton,  Tacoma,  Washington — 
' '  Gentlemen :— Re  T#32769,  C.  Schley  for  the  North- 
west Bill  Posting  Company.    Yours  of  the  24th  instant 
in  the  above  connection  was  duly  received,  together 
with  copy  of  letter  addressed  to  you  by  the  home  office 
of  the  company.    We  are,  accordingly,  advising  the 
attorney  for  our  indemnitors  that  the  company  has  re- 
fused to  assist  them  in  this  matter.    The  complaint 
and  affidavit  submitted  to  you  were  not  returned  as 
they  should  have  been,  with  your  letter.    Kindly  see 
that  they  are  sent  to  us  at  the  earliest  moment 

"Yours  very  truly, 

"Habtman  &  Thompson, 
"General  Agents, 
"By  Douglas  E.  Tate.'' 

It  appears  that  after  the  judgment  was  rendered  in 
the  Washington  court  a  motion  for  a  new  trial  was  filed 
which  was  denied.  It  also  appears  that  a  judgment 
was  rendered  against  the  surety  company  under  the 
statute  of  the  State  of  Washington  at  the  same  time 
as  that  against  Schley.  This  was  when  the  company 
was  first  made  a  party  to  the  record.  Defendants 
Sheppard  and  Martin,  who  were  not  parties  to  the  rec- 
ord in  the  action  of  Meach  v.  Schley,  failing  to  obtain 
the  assistance  of  the  surety  company  to  bring  a  suit 
to  set  aside  the  judgment,  filed  a  complaint  to  restrain 
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the  levy  of  execution  on  the  judgment,  alleging  the  set- 
tlement with  Meach.  To  this  Meach  interposed  a  de- 
murrer, which  was  sustained  by  the  court,  and  the  suit 
was  dismissed. 

It  is  the  position  of  counsel  for  plaintiff  that  as  to 
his  liability  on  the  indemnity  agreement  defendant 
Sheppard  had  an  adequate  remedy  at  law  by  a  motion 
for  a  new  trial,  and  that  a  suit  in  equity  to  set  aside  the 
judgment  as  desired  by  him  could  not  be  maintained. 
The  record  shows  that  the  defendant  Sheppard  ex- 
hausted all  the  means  at  his  command  to  obtain  a  trial 
of  the  issues  involved  and  did  not  secure  such  until  the 
trial  of  the  present  case.  From  the  manner  of  the  pre- 
sentation of  this  case  upon  appeal,  it  might  be  inferred 
that  it  was  the  impression  of  counsel  that  the  cause 
would  be  tried  de  novo.  Under  Section  159,  L.  0.  L., 
in  an  action  at  law  the  findings  of  the  trial  court  on  the 
facts  are  deemed  a  verdict.  This  court  has  uniformly 
held  that  such  findings  cannot  be  set  aside  on  appeal 
if  there  is  any  competent  evidence  to  support  them: 
Astoria  R.  R.  Co.  v.  Kern,  44  Or.  538  (76  Pac.  14) ; 
Flegel  v.  Koss,  47  Or.  366  (83  Pac.  847) ;  Courtney  v. 
Bridal  Veil  Box  Factory,  55  Or.  210  (105  Pac.  896) ; 
Sun  Dial  Ranch  v.  May  Land  Co.,  61  Or.  205  (119  Pac. 
758).  The  appellate  court  will  examine  the  evidence  in 
an  action  tried  by  the  court  without  a  jury  only  to  the 
extent  of  determining  if  there  is  any  competent  evi- 
dence to  support  the  findings.  We  cannot  review  the 
weight  or  sufficiency  of  the  evidence :  Seffert  v.  North- 
ern Pac.  Ry.  Co.,  49  Or.  95  (88  Pac.  962, 13  Ann.  Gas. 
883).  In  such  a  case  the  trial  judge  acts  as  a  jury. 
The  findings  in  this  cause  may  be  referred  to  as  a 
verdict. 

Robb  V.  Security  Trust  Co.,  121  Fed.  460  (57 
C.  C.  A.  576),  was  originally  an  action  by  the  latter 


Sept.  1915.]     United  States  ProELiry  Co.  v.  Martin.      393 

against  the  former  as  an  indemnitor  for  the  company- 
having  signed  a  replevin  bond  in  the  snm  of  $15,000 
upon  which  a  verdict  and  judgment  had  been  rendered 
against  it  for  the  sum  of  $14,621.88.  Eobb,  the  indem- 
nitor of  the  surety  company  on  the  replevin  bond,  was 
notified  to  defend  the  action  thereon  which  he  did. 
After  an  adverse  judgment,  a  writ  of  error  was  sued 
out.  The  security  company  refused  to  execute  a 
supersedeas  bond  or  continue  the  litigation.  The  in- 
demnitor sued  out  the  writ  of  error  in  the  name  of  the 
Security  Trust  Company  without  a  supersedeas  to 
which  the  company  subsequently  objected.  After  pay- 
ing the  judgment  appealed  from,  the  Security  Trust 
Company  notified  the  indemnitor  that  unless  other 
security  was  given  it  would  move  to  dismiss  the  appeal. 
Thereupon  the  writ  of  error  was  discontinued  by  the 
indemnitor.  The  United  States  District  Court  held 
that  the  request  of  the  Security  Trust  Company  for 
indemnity  of  the  amount  of  the  judgment  was  not  xm- 
reasonable  and  instructed  a  verdict  for  plaintiff,  Secur- 
ity Trust  Company.  Upon  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Third  Circuit, 
after  a  full  statement  of  the  case,  at  page  464  of  121 
Fed.,  57  C.  C.  A.  576,  that  court  observes : 

**  We  only  differ  from  the  learned  judge  of  the  court 
below,  in  that  we  think  there  was  testimony  in  this  case 
tending  to  show  that  the  security  company  did  do 
something  to  impair  the  right  of  Mr.  Eobb  to  have  the 
judgment  against  the  said  security  company  reviewed 
in  the  appellate  court  by  a  writ  of  error,  and  we  think 
that  it  should  therefore  have  been  submitted  to  the 
jury  to  say  whether  the  testimony  so  tending  was  suffi- 
cient to  establish  the  fact  of  an  improper  and  unjusti- 
fiable interference  by  the  security  company  with  that 
right  of  the  plaintiff  in  error.  *  *  The  well-settled 
interpretation  of  such  undertaking  is  that  the  liability 
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of  the  indemnitor  is  not  fixed,  except  by  definitive 
judgment  against  him  on  the  replevin  bond  referred  to. 
In  any  such  suit,  the  indemnitee  must,  under  the 
contract  of  indemnity,  either  in  good  faith  defend 
himself,  or  vouch  the  indemnitor  to  defend  the  suit 
at  his  (the  indemnitor's)  own  costs  and  charges,  ren- 
dering such  assistance  as  he  may  be  called  upon  by 
the  indemnitor  to  render  in  facilitating  and  furthering 
such  defense.  *  *  That  is,  the  indemnitor  is  entitled, 
under  such  circumstances,  to  all  the  rights  of  defense  to 
such  a  suit,  including  the  right  of  review,  which  be- 
longed to  the  indemnitee  as  the  real  party  thereto.'' 

In  regard  to  the  demand  for  further  indemnity,  the 
case  at  bar  is  similar  to  that  from  which  we  have 
quoted.  The  latter  case  shows  that  where  the  question 
of  the  good  faith  of  the  indemnitor  in  making  a  further 
defense,  and  the  fairness  of  the  indemnitee  in  permit- 
ting and  assisting  in  making  such  defense,  are  in- 
volved, whether  the  right  of  the  indemnitor  to  make  a 
full  defense  has  been  impaired  by  the  act  of  the  indem- 
nitee is  a  proper  question  for  the  jury.  In  the  case 
under  consideration,  Sheppard,  the  indemnitor,  insisted 
upon  and  earnestly  endeavored  to  obtain  a  full  trial  in 
the  original  case  of  Meach  v.  Schley.  Relying  upon 
the  settlement  which  he  had  made  for  Schley,  Shep- 
pard was  not  present  at  the  trial.  A  motion  for  a  new 
trial,  as  its  name  indicates,  is  an  application  for,  and 
not,  as  a  rule,  a  full  trial  of  a  cause.  It  is  not  enough 
to  say  that  Sheppard  if  he  was  not  satisfied  with  the 
decision  in  that  case  should  have  appealed  therefrom. 
What  he  asked  was  to  have  an  original  trial  in  the 
name  of  the  United  States  Fidelity  &  Guaranty  Com- 
pany in  order  to  produce  evidence  and  complete  the 
record  so  that  an  appeal  would  properly  present  the 
issues.  If  upon  such  trial  he  did  not  then  win,  an 
appeal  would  be  a  matter  for  consideration.    Schley, 
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the  other  defendant  in  the  case,  could  not  be  found. 
No  one  questions  the  conclusion  of  the  Washington 
court  as  the  record  stood  in  that  case.  In  the  present 
litigation  the  trial  judge  acting  as  a  jury  found  a  ver- 
dict to  the  effect  that  Sheppard's  request  as  an  indem- 
nitor to  make  such  defense  was  reasonable;  that  the 
claim  in  the  Meach  v.  Schley  Case  had  been  fully  set- 
tled, and  that  the  judgment  rendered  therein  was 
fraudulent  and  not  binding  upon  Sheppard  as  an  in- 
demnitor; that  the  United  States  Fidelity  &  Guaranty 
Company,  the  indemnitee,  had  not  afforded  Sheppard, 
its  indemnitor,  ample  opportunity  to  fully  defend  in 
the  litigation.  There  was  without  question  competent 
evidence  tending  to  support  such  findings  or  verdict, 
and  this  is  as  far  as  we  are  permitted  to  inquire. 
Sheppard  contends  that  as  an  indemnitor  he  is  not 
bound  by  the  judgment  of  the  Washington  court.  It  is 
stated  in  1  Freeman  on  Judgments  (4  ed.).  Section  181, 
as  follows : 

"In  order  to  become  thus  bound,  the  covenantor 
must  be  tendered  'a  full,  fair  and  previous  oppor- 
tunity to  meet  the  controversy,'  ''  and  that  he  should 
be  allowed  all  the  means  of  defense  open  to  him  had 
he  been  made  a  party. 

In  Oceanic  Steam  Nav.  Co.  v.  Campania  TransaU 

lantica  Espanola,  144  N.  Y.  663  (39  N.  E.  360),  the  rule 

is  stated  as  follows: 

''It  is  sufficient  that  the  party  against  whom  ultimate 
liability  is  claimed  is  fully  and  fairly  informed  of  the 
claim  and  that  the  action  is  pending  with  full  oppor- 
tunity to  defend  or  to  participate  in  the  defense. ' ' 

In  Eaton  v.  Lyman,  26  Wis.  61,  the  court  in  consider- 
ing a  case  where  the  defendant  was  sued  to  contest  his 
title  to  land,  and  where  he  brought  in  his  grantor  to 
bind  him  by  the  judgment,  says : 
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**It  should  appear,  not  only  that  the  grantor  was 
notified  of  the  suit  and  requested  to  defend  it,  but  that 
he  was  allowed  to  do  so  to  the  utmost  extent  of  the 
law,  if  he  desired  to.  Otherwise  a  defendant  in  eject- 
ment might  acquiesce  in  an  erroneous  result  of  a  trial, 
and  refuse  his  grantor  an  opportunity  to  correct  it 
by  appeal,  and  still  conclude  him  by  the  judgment  in 
an  action  on  his  covenants.  This  would  be  clearly 
unjust.  ^ ' 

See,  also.  City  of  New  York  v.  Baird,  176  N.  Y.  269 
(68  N.  E.  364) ;  Garrison  v.  Transportation  Co.,  94  Mo. 
130  (6  S.  W.  701) ;  City  of  St.  Joseph  v.  Union  Ry.  Co., 
116  Mo.  636  (22  S.  W.  794,  38  Am.  St.  Rep.  626) ;  Ladd 
V.  Kuhn,  154  Ind.  313  (56  N.  E.  671).  We  know  of  no 
hard-and-fast  rule  that  would  prevent  a  court  of  equity 
from  entertaining  a  suit  by  one  against  whom  a  fraud- 
ulent judgment  had  been  entered  to  set  aside  such 
judgment.  Marsh  v.  Perrin,  10  Or.  364,  is  authority 
for  such  a  suit.  See,  also,  Dist.  etc.  v.  White,  42  Iowa, 
608.  Mr.  Pomeroy,  in  4  Pom.  Eq.  Juris.  (13  ed.).  Sec- 
tion 1357,  states  in  effect  that,  while  the  inadequacy 
of  legal  remedies  is  professed  to  be  the  test  and  limit 
of  equitable  jurisdiction  in  applying  this  criterion  the 
modem  decisions  with  some  exceptions  have  certainly 
held  **the  legal  remedy  inadequate  in  many  instances 
and  under  many  circumstances  where  Chancellor  Kent 
would  probably  have  refused  to  interfere.'^  Under 
the  facts  found  by  the  trial  court,  the  judgment  in  the 
action  of  Meach  v.  Schley  was  prima  facie  evidence 
only  of  the  liability  of  Sheppard  as  indemnitor,  and 
the  latter  had  the  right  to  interpose  a  defense  in  the 
present  case:  22  Cyc.  93.  The  document  signed  by 
Meach  is  more  than  a  receipt.  It  contains  a  con- 
tractual stipulation  to  dismiss  the  Washington  case. 
Under  Section  761,  L.  0.  L.,  as  well  as  under  the  federal 
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Constitution,  the  effect  of  a  judicial  record  of  a  sister 
state  is  the  same  here  as  in  the  state  where  it  was 
made.  In  the  absence  of  any  showing  to  the  contrary, 
the  court  will  assume  that  the  common-law  rules  in  force 
in  this  state  are  in  force  in  a  sister  state :  De  Vail  v.  De 
VaU,  57  Or.  128  (109  Pac  755, 110  Pac.  705).  There- 
fore the  Washington  judgment  should  be  given  the 
same  force  and  effect  as  though  it  had  been  rendered 
in  Oregon;  no  more  and  no  less. 

It  follows  that   the  judgment  of   the  lower  court 
should  be  affirmed. 


Argntd  July  7,  affirmed  July  20,  rebearing  denied  September  14,  1915. 

AITKEN  V.  BJEEKVIG.* 

(150  Pac.  278.) 

nmd— Fleadlng— Oomplalnt — Sufficient. 

1.  The  complaint  in  an  action  for  fraud,  inducing  plaintiffs  to  ex- 
change their  city  residence  property  for  acreage  land  of  defendants, 
which  alleges  that  plaintiffs  were  ignorant  of  farming  land  and 
itrangers  to  the  real  estate  and  locality  where  such  land  was  situ- 
ated, that,  on  arriving  at  the  land,  a  defendant  represented  that  a 
part  tFereof  was  fit  for  cultivation,  and  that  it  was  not  necessary 
for  plaintiffs  to  inspect  the  land,  but  that  they  could  rely  on  the  rep- 
resentation of  defendant,  and  that  the  representation  was  false,  and 
that  defendant  knew  of  the  falsity,  and  that  plaintiffs  relied  on  the 
representations,  states  a  cause  of  action. 

[As  to  action  to  recover  for  false  representations,  see  note  in 
18  Am.  St  Bep.  55.] 

Ftand— Actionable  Fraud. 

2.  Where  parties  deal  at  arm's-length  and  have  equal  opportunity 
to  ascertain  the  truth  as  to  the  quality  of  the  property  involved,  and 
no  reliance  is  placed  on  the  representations  made  by  the  vendor,  the 
purchaser  must  take  the  consequences  of  his  own  neglect,  and  may 
not  rely  on  the  vendor's  representations. 

*As  to  the  effect  of  false  representations  and  the  right  to  rely  on 
them,  see  notes  in  35  L.  B.  A.  417;  S7  L.  B.  A.  593. 

Bepcstbb. 
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Fzmod— Ftandiileiit  BapretcntetioM    atatemgnt  of  Facte  Hftclrlnwly 


3.  One  making  a  false  statement  of  fact  recklessly,  without  knowl- 
edge of  its  troth  or  falsity,  and  with  intent  to  influence  a  transaction 
and  actually  influencing  it,  is  liable  for  fraud. 

Fraud — Fraadulent  BepresentatioiiB— BaUanoe  on  Bepresentatlona 

4.  A  false  statement  by  a  vendor  of  agricultural  land  aa  to  the 
quality  thereof,  made  to  induce  a  purchaser  ignorant  of  the  quality 
and  values  of  agricultural  land,  and  actually  relied  on  by  him,  is 
actionable,  for  the  purchaser  could  rely  on  the  representations. 

Fraud— Actionabla  Fraud— Bvldanca. 

5.  In  an  action  for  fraud  in  inducing  plaintiffs  to  exchange  their 
city  residence  property  for  agricultural  land,  evidence  held  to  require 
submission  to  the  jury  of  the  issues. 

[As  to  what  is  sufficient  proof  of  fraud,  see  note  in  66  Am.  Dae. 
167.] 

Fraud — Fraudulent  Baprasantationa— Damages. 

6.  Where  defendants  fraudulently  represented  that  there  were  30 
acres  of  arable  land  on  a  tract  conveyed  to  plaintiffs  in  exchange  for 
their  city  residence  property,  while  there  were  only  7  or  8  acres  of 
arable  land,  and  the  rest  of  the  land  was  not  capable  of  being  culti- 
vated without  great  additional  expense,  the  jury  could  award  sub- 
stantial damages  for  the  fraud. 

Appeal  and  Error — Qaaations  Bavlawabla— Aaalgnmant  of  Error- Bill 
of  Excaptiona. 

7.  A  complaint  as  to  the  measure  of  damages,  in  an  action  for 
fraud,  cannot  be  reviewed  on  appeal,  where  it  is  not  assigned  as  error 
or  presented  by  the  bill  of  exceptions. 

From  Multnomah :  Henby  E.  McGinn,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Burnett. 

The  plaintiffs,  J.  A.  Aitken  and  Maggie  Aitken, 
bring  this  action  against  John  Bjerkvig  and  Jacob  J. 
Bjerkvig,  to  recover  damages  for  an  alleged  fraud 
said  to  have  been  practiced  upon  them  by  the  defend- 
ants in  exchange  of  residence  property  in  Portland, 
Oregon,  for  acreage  owned  by  the  defendants  in  Lin- 
coln County,  Oregon.  After  describing  the  Portland 
realty  and  alleging  that  the  defendant  John  Bjerkvig 
was  acting  for  himself  and  the  other  defendant,  the 
complaint  avers,  in  substance,  that  the  defendants  rep- 
resented the  Lincoln  County  land  to  consist  of  60  acres 
of  open  timber  and  30  acres  of  cleared  land,  which  had 
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theretofore  been  under  cultivation,  and  that  the  tract 
had  on  it  a  stream  of  water  valuable  for  water-power 
purposes,  the  stream  being  wholly  within  the  premises ; 
that  the  plaintiffs  were  ignorant  of  farming  land  and 
agricultural  processes  and  strangers  to  the  real  estate 
and  the  locality  where  it  was  situated.  The  primary 
pleading  then  contains  this  allegation: 

**That,  upon  arriving  at  what  the  said  defendant 
John  Bjerkvig  represented  to  be  the  tract  in  question, 
he  pointed  out  to  the  plaintiff  a  tract  of  land  which  he 
stated  was  part  of  the  30  acres  above  referred  to  as 
fit  for  cultivation.  That  said  tract  was  covered  with  a 
rank  growth  of  ferns  and  weeds,  but  otherwise  ap- 
peared to  be  clear.  That  the  said  defendant  so  pointed 
the  same  out  to  the  plaintiff  from  near  the  vehicle 
which  had  conveyed  the  parties  to  the  land.  There- 
upon the  plaintiff  proposed  to  walk  into  the  ferns  and 
weeds  and  examine  the  land  more  closely,  but  the  de- 
fendant John  Bjerkvig  told  him  it  was  not  necessary 
for  him  to  do  so,  saying  that  the  land  was  all  clear  and 
ready  for  the  plow ;  that  plaintiff  could  take  his  word 
for  tiiat ;  that  all  of  the  30  acres  was  like  what  the  par- 
ties saw  near  where  they  were  standing  on  the  edge  of 
the  tract ;  and  that  in  that  locality  land  which  had  not 
been  cultivated  for  some  years  always  grew  up  to  ferns 
and  other  weeds  in  the  manner  in  which  said  tract  ap- 
peared to  be  grown  up.  That  the  plaintiff,  because  of 
his  ignorance  of  all  agricultural  matters,  and  because  of 
his  confidence  in  the  honesty  and  good  faith  of  the  de- 
fendant, was  persuaded  by  the  defendant  not  to  exam- 
ine said  tract  otherwise  than  as  aforesaid,  and  re- 
turned with  the  defendant  to  Portland,  Oregon,  and 
closed  the  deal;  the  plaintiffs  deeding  their  dwelling- 
house,  as  aforesaid,  to  said  Jacob  J.  Bjerkvig.** 

The  plaintiffs  charge  that  closer  inspection  made  by 
them  after  the  exchange  was  finally  effected  revealed 
that  23  acres  of  the  30-acre  tract  represented  by  the 
defendants  to  be  clear  and  fit  for  cultivation  in  fact  had 


400  AlTKBN  V.  fejERKVlO.  [77  Or. 


never  been  cultivated  or  cleared  and  was  covered  with 
dead  and  down  timber,  logs,  stumps  and  roots  of  trees, 
all  of  which  were  concealed  by  the  ferns  and  weeds  to 
fiuch  an  extent  as  to  be  wholly  invisible  from  the  place 
where  the  defendant  pointed  out  the  land  to  the  plain- 
tiff. The  usual  allegations  that  tlie  defendants  knew 
the  true  conditions  of  the  tract,  and  that  the  plaintiffs 
were  ignorant  of  the  same,  and  relied  upon  the  repre- 
sentations made  by  the  defendants,  appear  also  in  the 
complaint. 

After  a  general  demurrer  to  the  pleading  had  been 
overruled,  defendants  filed  an  answer  admitting  the 
exchange  of  properties,  that  plaintiffs  inspected  the 
Lincoln  County  land,  and  that  John  Bjerkvig  acted  for 
Jacob,  his  son,  in  making  the  exchange,  but  otherwise 
traversing  the  complaint  and  averring  new  matter  not 
necessary  to  be  here  considered.  The  trial  resulted  in 
a  judgment  for  the  plaintiffs,  from  which  the  defend- 
ants appeal.  Atfibmed.    Beheabing  Denied. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  C.  A.  Applegren  cmd  Messrs.  Seton  <B  Strahan, 
with  an  oral  argument  by  Mr.  Applegren. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  B.  O.  Skulason. 

Mr.  Justice  Buenbtt  delivered  the  opinion  of  the 
court. 

1.  The  assignments  of  error  are  three  in  number: 

( 1 )  The  overruling  of  the  demurrer  to  the  complaint ; 

(2)  disregarding  defendants'  objection  to  the  recep- 
tion of  any  evidence  on  the  ground  that  the  complaint 
fail^  to  state  facts  sufficient  to  constitute  a  cause  of 
action;  and  (3)  denying  the  defendants'  motion  for  a 
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judgment  of  nonsuit  at  the  close  of  the  evidence  for 
the  plaintiffs  on  the  ground  that  the  testimony  offered 
up  to  that  time  failed  to  prove  their  cause  of  action. 
The  substance  of  their  testimony  is  that  they  and  a 
man  named  Bender  went  in  company  with  John 
Bjerkvig  to  look  at  the  land.  They  arrived  there  in 
the  night,  and  the  next  morning  went  to  view  the  prem- 
ises. The  defendant  pointed  out  a  tract  that  was 
grown  up  with  tall  ferns  and  weeds  and  said : 

**No  one  has  been  living  on  this  for  over  two  years, 
ferns  grow  up  mighty  quick  in  this  country/' 

The  plaintiff  J.  T.  Aitken  then  proposed  to  go  into 
the  ferns  and  examine  the  land,  when  Bjerkvig  assured 
him  there  was  no  use  going  through  the  ferns ;  that  the 
plaintiff  could  rely  upon  his  word.  The  ferns  were 
very  wet  at  the  time,  and,  taking  defendant's  statement 
as  true,  the  plaintiffs  made  no  further  examination  of 
the  land  thus  covered  with  the  ferns.  It  is  also  in  tes- 
timony that  subsequent  examination  showed  that  only 
about  seven  acres  of  the  tract  had  ever  been  plowed, 
and  that  the  remainder  pointed  out  by  the  defendant 
as  land  ready  for  the  plow  was  covered  with  logs  and 
stumps  concealed  by  the  weeds  and  ferns,  and  that  it 
was  utterly  unfitted  for  plowing,  and  could  not  be  made 
arable,  except  at  great  expense.  In  our  judgment,  the 
complaint  states  facts  sufficient  to  constitute  a  cause  of 
action. 

2.  The  question  is,  then,  whether  there  was  any  tes- 
timony competent  to  go  to  the  jury  on  the  issues  in- 
volved. The  defendants  contend  that  because  the 
plaintiffs  had  an  opportunity  of  examining  the  land, 
but  did  not,  they  have  no  right  to  rely  upon  the  repre- 
sentations made  by  the  defendant.    It  is  true,  as  a 
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general  rule,  that  where  parties  deal  at  arm  *s-length, 

and  have  equal  opportunity  to  ascertain  the  truth  as  to 

the  quality  of  the  property  involved,  and  no  reliance 

is  placed  upon  the  representations  made  by  the  seller, 

the  buyer  must  take  the  consequences  of  his  own 

neglect. 

The  rule  is  thus  tersely  stated  by  Mr.  Justice  Field 

in  Slaughter's  Admr.  v.  Gerson,  13  Wall.  379,  385  (20 
L.  Ed.  627) : 

**  Where  the  means  of  information  are  at  hand  and 
equally  open  to  both  parties,  and  no  concealment  is 
made  or  attempted,  the  language  of  the  cases  is  that 
the  misrepresentation  furnishes  no  ground  for  a  court 
of  equity  to  refuse  to  enforce  the  contract  of  the  par- 
ties. The  neglect  of  the  purchaser  to  avail  himself,  in 
all  such  cases,  of  the  means  of  information,  whether 
attributable  to  his  indolence  or  credulity,  takes  from 
him  all  just  claims  for  relief.'* 

Van  Horn  v.  O'Connor,  42  Wash.  513  (85  Pac.  260), 
was  a  case  involving  an  exchange  of  land.  Mr.  Chief 
Justice  Mount  there  said : 

''This  court  has  frequently  held  that,  where  repre- 
sentations are  made  as  a  matter  of  opinion,  there  is  no 
liability  for  misrepresentations,  where  the  parties  are 
dealing  at  arm's-length,  and  the  means  of  knowledge 
are  as  open  to  one  party  as  to  the  other.  *  *  But 
where  the  representations  made  are  of  material  facts 
within  the  knowledge  of  the  vendor,  and  entirely  with- 
out the  knowledge  of  the  vendee,  and  where  the  circum- 
stances are  such  as  reasonably  call  for  a  reliance 
thereon,  the  rule  is  that  the  vendee  may  rely  upon  the 
representations  of  the  vendor.'' 

Again,  Mr.  Justice  Hadley,  writing  in  Mvlholland  v. 
Washington  Match  Co.,  35  Wash.  315, 321  (77  Pac.  497, 
499),  uses  this  language: 
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*'It  is  argued  that  since  no  fiduciary  relation  existed, 
and  since  it  is  not  alleged  that  respondent  was  over- 
come by  cunning  or  artifice,  by  reason  of  being  frail 
of  body,  or  of  weak  and  imbecile  mind,  caused  by  ad- 
vanced age  or  disease,  he  does  not  show  a  ground  for 
relief.  It  cannot  be  the  law  that  a  person  of  ordinary 
faculties  may  never  rely  upon  representations  made  to 
him,  even  though  no  fiduciary  relation  may  exist. 
Each  case  must  depend  upon  its  own  circumstances.'* 

Grider  v.  Clopton,  27  Ark.  244,  noted  in  defendants* 
brief,  was  a  case  where  the  purchaser  was  skilled  in 
land  values  and  made  an  actual  examination  of  the 
whole  premises  unhindered  or  uninfluenced  by  the 
seller. 

In  the  Slaughter-Gerson  Case,  already  referred  to, 
the  seller  made  no  representations  whatever,  but  in- 
vited a  full  examination  of  the  property,  in  that 
instance  a  steamboat,  and  the  purchaser  himself  made 
a  full,  complete  and  independent  inspection,  having  the 
aid  of  ship  carpenters,  whom  he  employed  to  determine 
the  draft  of  the  vessel. 

In  Winter  v.  Smith,  22  Or.  469  (30  Pac.  416),  the 
property  involved  was  a  mining  claim  with  an  appur- 
tenant water  right.  The  defendant  resisted  foreclos- 
ure of  a  purchase-money  mortgage  on  the  ground  that 
the  plaintiff  had  misrepresented  the  availability  of  the 
water  for  mining  that  particular  ground.  The  court 
denied  relief  to  the  defendant  because  the  testimony 
very  clearly  showed  that  he  had  made  a  full,  complete 
and  independent  inspection  of  the  property  and  water 
right  with  the  aid  of  a  skilled  mining  man  in  his  em- 
ploy and  had  declared  that  he  bought  the  property  on 
his  own  judgment  without  taking  the  statement  of  any 
person. 
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In  Jackson  v.  Armstrong,  50  Mich.  65  (14  N.  W.  702), 
the  question  involved  was  an  alleged  fraud  in  the  ex- 
change of  farms.  The  testimony  offered  tended  to 
show  that  the  seller  of  one  of  the  farms  falsely  repre- 
sented to  the  purchaser,  on  a  view  of  the  land  at  which 
both  were  present,  that  the  low  ground  could  be 
drained,  most  of  it  made  tillable,  and  the  rest  fitted 
for  pasturage;  that  the  water  was  then  high,  because 
the  season  had  been  late ;  and  that  the  farm  was  a  very 
valuable  one.  The  trial  judge  had  excluded  this  evi- 
dence on  the  ground  that,  as  the  defendant  had  a  view 
of  the  premises,  he  was  bound  to  rely  on  the  testimony 
of  his  own  eyes.  The  appellate  court,  however,  said 
that  the  principle  had  been  misapplied,  and  that  the 
practicability  of  draining  the  land  was  not  necessarily 
apparent  on  a  mere  view,  and  then  used  this  language : 

**  Bearing  in  mind  the  quality  of  the  facts  and  the 
character  of  the  inquiry,  it  was  certainly  not  a  question 
of  law  whether  the  truth  was  discoverable  by  the  de- 
fendant by  being  on  the  farm,  and  the  trial  judge  was 
not  at  liberty  to  rule  on  the  subject  as  though  it  was. 
The  facts  should  have  gone  to  the  jury  under  proper 
instructions  as  to  whether  there  was  fraud  or  not. 
The  circumstance  that  the  defendant  was  on  the  farm 
would  not  be  suflficient  to  cut  him  off  from  making 
proof  of  any  fraudulent  representations,  which  his 
being  there  would  not  enable  him  to  impeach.'' 

We  take  these  references  entirely  from  precedents 
cited  by  the  defendants  in  their  brief.  They  all  de- 
pend upon  the  principle  that  both  parties  had  equal 
means  of  knowledge  and  like  opportunities  to  observe, 
and  that  no  effort  had  been  made  to  prevent  inspection. 
In  our  judgment  the  litigants  in  the  instant  case  did 
not  have  equal  opportunities  to  know  the  truth. 
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3-5.  The  defendants  appear  to  have  been  familiar 
with  the  realty  they  were  offering  to  sell,  or,  if  not,  a 
statement  of  fact  made  by  them  recklessly  without 
knowledge  of  its  truth  or  falsity,  and  with  intent  to 
influence  the  trade,  would  equally  bind  them.  The 
plaintiff  husband  was  a  carpenter  and  was  ignorant 
of  the  quality  and  values  of  agricultural  land.  The 
statement  of  the  seller  of  the  farm  that  the  buyer  could 
rely  upon  his  word,  and  that  there  was  no  use  of  his 
going  into  wet  ferns  to  examine  the  land,  had  a  ten- 
dency to  dissuade  him  from  close  inspection.  A  differ- 
ent case  would  be  presented  if  in  fact  the  plaintiffs 
had  possessed  a  general  knowledge  of  such  lands,  and 
if  the  defendants  had  made  no  statement  calculated  to 
forestall  minute  inspection.  If  the  defendants  spoke 
at  all  with  a  view  of  influencing  the  conduct  of  the 
plaintiffs,  it  was  their  duty  to  speak  the  whole  truth. 
The  doctrine  is  aptly  stated  by  Mr.  Justice  Waterman 
in  Van  Velsor  v.  Seeberger,  59  111.  App.  322, 326,  in  this 
excerpt : 

**Any  person  has  a  right  to  rely  upon  positive  state- 
ments or  warranties  of  a  vendor  as  to  the  quality  of  an 
article  he  offers  for  sale,  where  the  article  is  not  pres- 
ent, or,  if  present,  its  appearance  does  not  contradict 
the  representations.  A  positive  statement  of  quality, 
the  truth  or  falsity  of  which  is  not  apparent,  has  a  ten- 
dency to  dissuade  one  from  making  an  inspection.  *  * 
A  vendor  may  not  willfully  make  false  representa- 
tions as  to  material  facts  about  the  construction  or 
quality  of  a  house  and  escape  liability  therefor  by 
showing  that  the  matters  of  which  he  spoke  were  open 
to  the  inspection  and  scrutiny  of  the  defendant,  and 
that,  if  he  believed  the  lie,  it  was  his  own  fault.  Such  is 
not,  in  this  generation,  either  the  law  or  a  description 
of  conunon  honesty:  Benjamin  on  Sales,  382,  390; 
Witherwax  v.  Riddle,  121  111.  140  [13  N.  E.  545].^' 
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As  to  the  weight  to  be  accorded  to  these  representa- 
tions we  make  no  intimation.  That  was  for  the  jury. 
The  only  question  for  us  to  determine,  in  passing  upon 
the  correctness  of  the  decision  of  the  motion  for  a  non- 
suit, is  whether  there  was  any  evidence  to  go  to  the 
jury  on  the  issues  involved.  We  are  clear  that  there 
were  representations  made  by  the  defendants,  through 
the  one  speaking  for  both,  calculated  to  and  which  must 
have  influenced  the  conduct  of  the  plaintiffs,  and  upon 
which  the  latter  had  a  right  to  rely,  and  hence  enough 
was  shown  to  carry  the  case  to  the  jury  as  against  a 
motion  for  a  nonsuit. 

6.  The  defendants  further  urge  that  the  true  meas- 
ure of  damages  is  the  difference  between  the  market 
values  of  the  properties  exchanged,  and  that,  because 
no  evidence  was  offered  on  that  question,  the  plaintiffs 
failed  to  prove  their  case  in  an  essential  particular. 
But  referring  again  to  a  precedent  cited  by  the  defend- 
ants, namely,  Van  Velsor  v.  Seeherger,  59  HI.  App. 
322,  326,  we  find  this  language : 

**It  is  shown  that  the  representations  as  set  out  in 
the  letter  were  made,  and  that  they  were  made  to  in- 
fluence plaintiff  to  purchase  the  house;  that  he  relied 
upon  them ;  that  some  of  those  that  were  material  were 
untrue.  It  is  plain  that  there  is  some  damage.  The 
house  is  not  as  good  as  it  would  be  if  the  representa- 
tions were  true.  How  much  the  damage  is  is  not 
shown,  but,  under  the  circumstances,  at  least  nominal 
damages  should  have  been  assessed'';  citing  author- 
ities. 

So  in  this  case,  there  being  evidence  tending  to  show 
that  the  plaintiffs  were  influenced  by  the  untrue  state- 
ments of  the  defendants  to  take  the  land  in  question, 
and  that,  instead  of  there  being  30  acres  of  arable  land 
on  the  premises,  there  were  only  7  or  8,  there  would 
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be  enough  testimony  to  go  to  the  jury  on  the  question 
of  damages.  If,  in  fact,  the  land  was  not  capable  of 
being  cultivated  without  great  additional  expense,  it 
is  a  matter  within  the  common  sense  of  the  average 
juror  that  it  would  not  be  as  valuable  as  land  already 
subject  to  the  plow.  Evidence  of  the  market  values 
of  the  properties  exchanged  would  be  only  cumulative 
upon  that  already  given  about  the  actual  state  of  the 
premises.  The  errors  assigned,  as  before  stated,  de- 
pend upon  whether  the  facts  alleged  are  sufficient  to 
constitute  a  cause  of  action,  and  whether  there  was  any 
evidence  proper  to  be  submitted  to  the  jury  on  the 
issues  presented.  Both  these  questions  must  be  de- 
cided against  the  defendants. 

7.  Some  complaint  was  made  in  the  argument  about 
the  measure  of  damages,  but  it  is  not  assigned  as 
error;  neither  is  the  question  presented  by  the  bill  of 
exceptions.  Hence  we  cannot  attend  to  the  discussion 
of  that  point. 

So  far  as  the  record  shows,  the  case  was  properly 
submitted  to  the  jury  for  its  decision,  and  the  judg- 
ment must  be  affirmed. 

Affibmed.    Beheabing  Denied. 

Mr.  Chief  Justice  Moore,  Mr.  Justice  Benson  and 
Mb.  Justice  Harris  concur. 
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Argaed  Jnlj  1,  reversed  July  27,  rehearing  denied  September  14^  1915. 

MARTIN  V.  FLETCHER 

(149  Pac.  895.) 

Landlord  and  Tenant — ^Action  for  Bent — Beasonabla  Bent. 

1.  A  complaint  in  an  action  for  rent,  which  alleges  that  plaintifF 
leased  to  defendant  for  a  season  a  63-acre  tract,  that  defendant 
agreed  to  farm  the  tract  and  pay  as  rental  $4  per  acre  for  45  acres 
of  tillable  land  and  the  customary  rental  for  11.5  acres  of  hops,  and 
that  the  customary  rental  of  hop-yards  was  half  of  the  proceeds  of 
the  sale  of  the  hops  after  a  specified  deduction  for  the  coet  of  rais- 
ing and  baling,  and  which  sets  forth  the  amount  of  hops  produced, 
states  a  cause  of  action  for  the  reasonable  rent  of  the  hop  tract,  and 
not  for  the  amount  of  rent  shown  to  be  due  by  custom,  and  a  charge 
authorizing  a  recovery  only  on  proof  of  a  custom  as  to  rentals  was 
erroneous. 

Landlord  and  Tenant— Action  for  Bent— Estopp^ 

2.  Where  a  widow  leased  land  assigned  to  her  as  dower,  though 
subsequently  the  assignment  was  declared  illegal,  the  tenant  was 
estopped  to  deny  that  the  widow  had  title  to  the  premises  or  the  right 
to  rent  the  same;  the  tenant  not  being  ousted  from  the  premises  nor 
compelled  to  pay  rent  to  any  other  person. 

Landlord    and    Tenant — ^Action    for    Bent — Oomidaint — Bvidence-— 
"Usual** — ^"Customary** — "Beasonable.** 

3.  A  complaint,  in  an  action  for  rent,  which  alleges  that  plaintiif 
let  to  defendant  a  specified  tract  and  that  defendant  agreed  to  pay 
as  rental  $4  per  acre  for  a  part  of  the  land  and  the  customary  rental 
for  a  hop  tract,  justifies  evidence  of  the  reasonable  rental  value  of 
the  hop  tract,  as  against  the  objection  that  plaintifif  sought  a  recovery 
Tot  rental  as  fixed  by  custom;  there  being  a  close  relation  between 
the  words  "customary,"  "usual,"  and  "reasonable.** 

Appeal  and  Error — Questions  Bevlewable— Disposition  of  Oaae  on  Ap- 
peal— Oonstitntional  Provisions. 

4.  The  Supreme  Court,  on  appeal  from  a  judgment  for  defendant 
in  an  action  for  rent,  must,  under  Article  Vil,  Section  3,  of  the  Con- 
stitution, as  amended  in  1910  (see  Laws  1911,  p.  7),  find  the  reason- 
able rental  value  of  the  land  from  all  the  evidence  in  the  record, 
where  the  complaint  seeks  a  recovery  for  the  reasonable  rental  value. 

Landlord  and  Tenant — Title  of  Landlord — ^Bigtt  of  Tenant  to  Qneetion. 

5.  One  who  holds  as  tenant  of  another,  by  treating  with  her  and 
trying  to  settle  with  her  attorney  in  fact  when  the  time  came  to  make 
a  settlement,  is,  under  Section  798,  subd.  5,  L.  O.  L.,  precluded  from 
questioning  the  landlord's  title. 

[Estoppel  of  tenant  to  deny  landlord's  title^  see  notes  in  15 
Am.  Dec.  40;  89  Am,  8t  Bep.  62.] 
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■  ■ 

Dower — ^Action  for  Bent — Pliability  of  Tenant. 

6.  Section  7297,  L.  O.  L.,  entitles  a  widow  to  dower  in  lands  of 
which  her  husband  died  seised,  and  authorizes  her  to  continue  to  oc- 
cupy  the  lands  or  receive  half  of  the  rents  so  long  as  the  heirs  or 
others  interested  do  not  obiect,  without  having  dower  assigned. 
Dower  was  assigned  to  a  widow,  who  leased  the  property  assigned 
to  a  tenant.  Subsequently  the  assignment  was  set  aside,  and  new 
commissioners  were  appointed  to  make  a  new  admeasurement,  which 
was  confirmed  nearly  a  year  later.  No  one  objected  to  the  widow's 
receiving  the  rent  of  the  land  first  assigned  to  her,  but  all  acquiesced 
therein.  The  executor  testified  that  the  estate  did  not  claim  or  collect 
any  of  the  rent.    Held,  that  the  widow  was  entitled  to  collect  the  rent. 

From  Yamhill :  Websteb  Holmes,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Bean. 

This  is  an  action  by  Catherine  E.  Martin  against 
Henry  Lee  Fletcher.  Plaintiff  alleges,  in  substance, 
that  about  April  1,  1913,  she  leased  to  defendant  for 
the  season  of  1913  a  63-acre  tract  of  land,  known  as  the 
'* Fletcher  farm,''  situate  about  two  miles  from  Mc- 
Minnville,  Yamhill  County,  Oregon,  which  he  agreed 
to  farm  and  to  pay  the  following  rental,  to  wit,  $4  per 
acre  for  45  acres  of  tillable  land,  and  the  **  customary 
rentaP'  for  11.5  acres  of  hops  growing  on  the  place; 
that  the  customary  rental  for  hop-yards  in  that  vicinity 
was  one  half  of  the  proceeds  of  the  sale  of  the  hops 
after  deducting  seven  cents  per  pound  for  the  expense 
of  raising  and  baling  them;  that  defendant  harvested 
and  baled  11,000  pounds  of  hops  on  the  tract  which 
were  sold  for  21  cents  per  pound,  claiming  $895  as  the 
amount  due. 

Defendant  denies  the  leasing  of  the  premises  from 
plaintiff,  and  asserts  that  they  were  a  part  of  the  estate 
of  John  S.  Martin,  deceased,  **  which  estate  is  in  pro- 
cess of  administration  in  Polk  County,  Oregon;  that 
appellant's  dower  in  said  *  Fletcher  farm'  was  not  as- 
signed until  after  this  suit  was  filed  and  the  crop  sea- 
son of  1913  was  past;  that  respondent  had  held  the 
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premises  from  year  to  year  under  his  grandfather,  the 
said  John  S.  Martin,  and  since  his  death  under  the 
executors  of  his  grandfather's  estate;  and  that  his 
holding  during  the  term  mentioned  in  the  complaint 
was  under  the  executors,  to  whom  alone  he  was  ac- 
countable for  the  rent." 

In  the  reply  appellant  set  up  an  estoppel  based  upon 
the  alleged  contract  and  relation  of  landlord  and  tenant 
between  appellant  and  respondent.  The  record  shows 
that  on  February  3,  1913,  the  County  Court  of  Polk 
County,  Oregon,  assigned  a  certain  63-acre  tract  out 
of  the  ** Fletcher  farm''  to  plaintiff  as  dower;  that 
thereafter  on  May  31,  1913,  after  objections,  this  first 
assignment  of  dower  was  declared  illegal  and  was  set 
aside  by  the  same  court,  and  new  conunissioners  ap- 
pointed to  make  a  new  admeasurement,  which  second 
admeasurement  was  confirmed  and  the  dower  finally 
legally  assigned  on  January  22,  1914.  Upon  the  trial 
before  the  court  and  jury,  plaintiff  introduced  evidence 
tending  to  support  the  allegations  of  the  complaint. 
The  testimony  of  defendant  tended  to  show  that  there 
was  no  fixed  *  *  customary  rental ' '  for  hop-yards  in  that 
vicinity;  that  they  were  rented  upon  different  terms, 
some  for  the  rental  as  claimed  by  plaintiff,  and  others 
for  a  one-fifth,  a  one-fourth,  and  a  one-third  share  of 
the  crop.  Reversed.    Judgment  Enteked. 

Beheabinq  Denied. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  McCain,  Vinton  <&  Burdett,  with  oral  argu- 
ments by  Mr.  James  McCain  and  Mr.  James  E.  Bur- 
dett. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs,  Lange,  Hewitt  £  Nott,  with  oral  arguments  by 
Mr.  L.  E.  Lange  and  Mr.  Earl  Nott. 
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Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

Eleven  errors  are  assigned,  but  we  deem  it  necessary 
to  consider  only  the  principal  ones. 

1.  The  trial  court  construed  the  complaint  as  plead- 
ing a  custom  as  a  basis  for  plaintiff's  cause  of  action, 
and  refused  to  allow  the  evidence  to  be  considered  as 
showing  a  reasonable  rental  or  any  other  rent  or 
amount  different  from  that  claimed  in  the  complaint. 
The  court  instructed  the  jury,  among  other  things,  to 
the  effect  that  the  plaintiff  relied  upon  an  express  con- 
tract, stating  its  terms,  and  further  that,  before  the 
jury  could  find  for  the  plaintiffs,  they  must  find  by  the 
greater  weight  of  the  evidence  that  the  terms  named 
were  what  were  agreed  upon  between  the  parties ;  and 
also  that  plaintiff  was  bound  to  prove  a  custom,  as  to 
rental,  in  the  vicinity  which  was  *  *  uniform  and  general 
in  that  community,  and  cannot  by  a  few  isolated  cases, 
such  as  the  plaintiff  claims  here,  but  it  must  have  been 
general  and  uniform,  and  the  plaintiff  is  bound  to  estab- 
lish that  to  your  satisfaction  by  the  greater  weight  of 
the  evidence,  and,  unless  she  has  done  so,  your  verdict 
would  have  to  be  for  the  defendant.  And  you  will  not 
confuse  your  minds  with  any  question  of  equity  or  fair 
dealing  between  these  parties,  with  reference  to  the 
rent. '  *  This  instruction  practically  took  the  case  from 
the  jury.  The  purport  of  the  charge  to  which  an  ex- 
ception was  saved  was  that,  before  plaintiff  could 
recover,  the  jury  must  find  that  the  parties  agreed 
upon  the  amount  or  share  of  rent.  As  we  understand 
the  case,  there  was  an  agreement  of  leasing  the  land, 
but  the  question  of  the  customary  rental  for  hop  land 
was  not  settled.    The  fact  that  plaintiff  claimed  more 
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than  a  reasonable  value  would  not  debar  her  from 
recovering  a  fair  amount. 

2.  Plaintiff  requested,  and  the  court  refused  to  in- 
struct the  jury,  in  effect,  that : 

**If  you  find  that  the  defendant  entered  into  an 
agreement  with  the  plaintiff  whereby  the  defendant 
rented  from  the  plaintiff  the  real  premises  described 
in  the  complaint,  and  held,  used  and  occupied  said  real 
premises  under  such  contract,  during  the  said  season 
of  1913,  and  was  not  ousted  from  said  premises  or  com- 
pelled to  pay  rent  to  any  other  person  for  the  use 
thereof,  then  the  defendant  is  estopped  from  denying 
that  the  plaintiff  had  title  to  said  premises,  or  the  right 
to  rent  the  same  to  him  for  the  said  crop  season  of 
1913,  and  you  will  find  in  favor  of  the  plaintiff/' 

We  think  the  plaintiff  was  entitled  to  the  substance 
of  the  requested  charge. 

3.  The  court  rejected  proof  upon  the  cross-examina- 
tion of  defendant's  witnesses  tending  to  show  a  reason- 
able rental  value  of  the  land,  stating  that  the  only 
matter  at  issue  was  the  customary  rental.  Plain- 
tiff's counsel  duly  objected  and  saved  an  exception 
to  all  the  rulings.  We  think  the  language  of  the 
complaint  led  the  court  to  give  an  erroneous  construc- 
tion thereof,  and  prevented  the  real  question  from 
being  submitted  to  the  jury.  While  we  believe  it  is 
better  for  the  pleader  to  follow  the  beaten  path  and 
not  search  for  synonyms,  we  understand  the  complaint 
was  intended  to  state  that  the  contract  of  leasing  was 
to  be  for  a  reasonable  rent.  The  evidence  of  plaintiff 
was  in  much  the  same  language.  Search  the  diction- 
ary and  text-books,  and  we  find  there  is  a  close  relation 
between  the  words  ** customary,"  ** usual,'*  and  ** rea- 
sonable'' (see  26  Cyc.  819),  as  to  the  market  value  or 
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that  fixed  in  the  **usuaP*  and  ordinary  course  of  trade : 
See,  also,  5  Words  and  Phrases,  p.  4383. 

By  his  evidence  the  defendant  practically  admits 
that  it  was  agreed  that  he  should  pay  plaintiff  $4  per 
acre  for  the  tillable  land  not  in  hops.  This  part  of 
the  case  seems  to  have  been  overlooked,  and  plaintiff 
recovered  nothing.  The  jury  should  have  been  in- 
structed, in  case  they  found  there  was  a  leasing  by 
plaintiff  to  defendant,  to  ascertain  the  customary  or 
reasonable  rental  value  of  the  land.  The  judgment 
will  therefore  be  reversed. 

4.  We  are  governed  by  Section  3,  Article  VII,  of 
the  Constitution,  as  amended  in  1910  (see  Laws  1911, 
p.  7),  which  directs: 

**  Until  otherwise  provided  by  law,  upon  appeal  of 
any  case  to  the  Supreme  Court,  either  party  may  have 
attached  to  the  bill  of  exceptions  the  whole  testimony, 
the  instructions  of  the  court  to  the  jury,  and  any  other 
matter  material  to  the  decision  of  the  appeal.  If  the 
Supreme  Court  shall  be  of  opinion,  after  consideration 
of  all  the  matters  thus  submitted,  that  the  judgment  of 
the  court  appealed  from  was  such  as  should  have  been 
rendered  in  the  case,  such  judgment  shall  be  affirmed, 
notwithstanding  any  error  committed  during  the  trial ; 
or  if,  in  any  respect,  the  judgment  appealed  from 
should  be  changed,  and  the  Supreme  Court  shall  be  of 
opinion  that  it  can  determine  what  judgment  should 
have  been  entered  in  the  court  below,  it  shall  direct 
such  judgment  to  be  entered  in  the  same  manner  and 
with  like  effect  as  decrees  are  now  entered  in  equity 
cases  on  appeal  to  the  Supreme  Court. '^ 

This  court  should  find  the  reasonable  rental  value  of 
the  land  from  all  the  evidence  which  is  contained  in 
the  record. 

5.  Defendant  recognized  that  he  was  holding  as  ten- 
ant of  plaintiff  by  treating  with  her,  and,  when  the 
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time  came  to  make  settlement,  tried  to  settle  with  her 
attorney  in  fact,  and  is  precluded  from  questioning 
her  title:  Jones  v.  Dove,  7  Or.  467,  472;  Section  798, 
subd.  5,  L.  0.  L. 

6.  Section  7297,  L.  0.  L.,  entitles  the  widow  to  dower 
in  the  lands  of  which  her  husband  died  seised,  and  she 
may  continue  to  occupy  the  same  with  the  children  or 
other  heirs  of  the  deceased,  or  may  receive  one  half 
of  the  rents,  issues  and  profits  thereof  so  long  as  the 
heirs  or  others  interested  do  not  object,  without  hav- 
ing the  dower  assigned.  Hence  it  was  immaterial  that 
the  first  assignment  of  dower  was  set  aside,  a  change 
made,  and  the  admeasurement  not  complete  until  after- 
ward. No  one  appears  to  have  objected  to  the  widow 
receiving  the  rents,  but  all  seem  to  have  acquiesced 
therein.  The  executor  of  the  will  testified  that  the 
estate  did  not  claim  or  collect  any  of  the  rent  of  plain- 
tiff's dower  land  for  the  year  1913.  From  the  evidence 
it  appears  that  a  survey  showed  there  were  43.7  acres  of 
tillable  land  besides  the  hop-yard,  which  at  $4  per  acre 
amounts  to  $174.80.  There  were  raised  on  the  land 
7,344  pounds  of  hops  which  were  sold  at  21  cents  per 
pound,  making  $1,542.24.  Defendant  and  his  wit- 
nesses state  that  the  center  of  the  tract  of  hops  was 
poor  and  a  little  wet;  that,  while  it  was  good  land,  it 
was  not  so  good  hop  land;  that  the  remainder  was 
fairly  good.  This  evidence  seems  reasonable  and  fair. 
The  evidence  of  Mr.  A.  M.  Peery,  plaintiff's  agent,  was 
to  the  effect  that  it  was  agreed  that  defendant  would 
pay  the  customary  rental,  which  he  told  defendant  he 
understood  to  be  the  seven-cent  proposition  stated 
above.  His  evidence  does  not  go  to  the  point  that  de- 
fendant agreed  to  this,  so  the  initiatory  pleading  and 
the  proof  leaves  the  reasonable  value  to  be  determined. 
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Taking  all  the  evidence,  we  believe  that  one-fourth 
part  of  the  amount  for  which  the  crop  of  hops  was  sold, 
or  $385.58,  would  be  a  fair  rental  for  the  hop  tract. 
The  fact  that  defendant  had  rented  the  land  of  his 
grandfather  for  less  would  not  control.  Neither  would 
the  good  price  of  hops  for  that  year  govern  in  the 
matter.  We  do  not  fix  the  highest  or  the  lowest  fig- 
ures. Neither  is  the  field  of  hops  the  best  nor  the 
poorest. 

The  above  sum  added  to  $174.80  makes  a  total  of 
$560.38,  the  amount  for  which  judgment  should  be 
entered  in  favor  of  plaintiff,  which  is  directed  to  be 
so  entered.  Reversed. 

Judgment  Entered.    Rehearing  Denied. 

Mr.  Chief  Justice  Moore,  Me.  Justice  Eakin  and 
Mr.  Justice  Harris  concur. 


Argued  September  7,  reversed  September  14,  1915. 

STATE  V.  NICHOLLS. 

(151  Pac.  473.) 

Indictmffnt  and  Information— Complaint— Denmrrer. 

1.  As  a  statute  not  in  conformity  with  the  Constitution  must  be 
disregarded,  a  demurrer  to  a  criminal  complaint  charging  a  violation 
of  a  statute  raises  the  question  whether  the  statute  itseLP  is  valid. 

Oonstitntional  Law — Sunday — ^Doe  Process — ^Police  Power. 

2.  Under  the  police  power,  whereby  the  state  may  provide  for  the 
public  health,  peace,  welfare  and  safety,  the  legislature  may  prohibit 
the  carrying  on  of  particular  occupations  on  Sunday,  without  violat- 
ing Const.  U.  S.  Amend.  14,  prohibiting  the  deprivation  of  life,  liberty 
or  property  without  due  process  of  law. 

Oonstltiitional  Law— Equal  Protection  of  Law— Olass  Legislation. 

3.  Section  2125,  L.  O.  L.,  prohibiting  any  person  from  keeping 
open  any  store,  shop,  grocery,  bowling  alley,  billiard-room  or  tippling- 
house  for  the  purpose  of  labor  or  traffic,  or  any  place  of  amusement 
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on  Sunday,  but  exempting  theaters,  drug-stores,  doctor-ships,  under- 
takers, butchers,  bakers  and  livery-stable  keepers  is  not  void  under 
Article  I,  Section  20,  of  the  Constitution,  declaring  that  no  law  shall 
be  passed,  granting  any  citizen  privileges  or  immunities,  which  shall 
not  equally  belong  to  all  citizens,  and  Const.  U.  S.  Amend.  14,  declar- 
ing that  no  state  shall  deny  to  any  person  equal  protection  of  the 
law;  the  classification  of  occupations  being  a  reasonable  one. 

[As  to  constitutionality  of  Sunday  laws,  see  note  in  79  Am.  Bep. 
264.] 

From  Lane :  Robert  G.  Morrow,  Judge. 

Department  1.     Statement  by  Mr.  Justice  Burnett. 

Leigh  E.  Nicholls  was  convicted  of  violating  the 
Sunday  law  in  Justice's  Court,  and  he  appealed  to  the 
Circuit  Court,  where  a  demurrer  to  the  complaint  was 
sustained. 

This  case  is  founded  upon  a  complaint  which 
charges : 

**That  the  above-named  Leigh  E.  Nicholls  defend- 
ant, on  the  18th  day  of  October,  A.  D.  1914,  in  the 
county  of  Lane,  State  of  Oregon,  then  and  there  being, 
did  then  and  there  wrongfully  and  unlawfully  keep 
open  for  traffic  a  store  then  and  there  known  as  the 
Club  Cigar  Store,  by  then  and  there  selling  and  dis- 
posing of,  for  money,  cigars,  tobacco,  and  candy  to  one 
D.  A.  Elkins ;  said  18th  day  of  October,  1914,  then  and 
there  being  the  first  day  of  the  week,  commonly  called 
Sunday,  or  the  Lord 's  Day,  and  said  Club  Cigar  Store 
then  and  there  not  being  exempt  from  the  provisions  of 
Section  2125  of  Lord's  Oregon  Laws— -contrary  to  the 
statutes  in  such  case  made  and  provided  and  against 
the  peace  and  dignity  of  the  State  of  Oregon." 

Despite  his  motion  to  dismiss  and  his  demurrer  to 
the  complaint,  the  defendant  was  convicted  in  the  Jus- 
tice's  Court,  where  the  cause  originated,  and  appealed 
to  the  Circuit  Court.  The  demurrer  to  the  complaint 
was  sustained  by  the  latter  tribunal,  and  the  state  ap- 
peals. Beversbd. 
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For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Joseph  M.  Devers,  District  Attorney,  and  Mr.  J.  F. 
Brvmbaugh,  with  an  oral  argument  by  Mr.  Devers. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Foster  &  Hamilton,  with  an  oral  argument  by 
Mr.  R.  8.  Hamilton. 

Mb.  Justice  Bubnbtt  delivered  the  opinion  of  the 
court 

1.  The  prosecution  urges  that  the  question  which  the 
defendant  makes  about  the  constitutionality  of  the  act 
is  not  raised  by  the  demurrer.  With  this  contention  we 
cannot  agree.  To  sustain  a  conviction,  the  allegations 
accusing  one  of  crime  must  impute  to  the  defendant 
some  act  in  contravention  of  a  public  law  forbidding 
the  same,  and  although  there  may  be  an  enactment 
of  the  legislative  power  which  upon  its  face  pro- 
hibits the  transaction  in  question,  yet  if  the  statute 
does  not  conform  to  the  Constitution  the  former  must 
be  disregarded,  leaving  the  criminal  accusation  with- 
out substantial  foundation.  Hence  it  is  that  a  demur- 
rer to  a  criminal  complaint  will  bring  before  the  court 
for  consideration  whether  or  not  the  acts  charged,  al- 
though within  a  legislative  enactment  defining  a  crime, 
are  yet  insufficient  for  the  reason  that  the  legislation 
itself  is  void. 

2,  3.  The  complaint  is  framed  to  meet  the  terms  of 
Section  2125,  L.  0.  L.,  reading  thus : 

**If  any  person  shall  keep  open  any  store,  shop, 
grocery,  bowling-alley,  billiard-room,  or  tippling- 
house,  for  the  purpose  of  labor  or  traffic,  or  any  place 
of  amusement,  on  the  first  day  of  the  week,  commonly 
called  *  Sunday '  or  the  *  Lord 's  Day, '  such  person  upon 
conviction  thereof,  shall  be  punished  by  a  fine  not  less 
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than  $5.00  nor  more  than  $50 :  Provided,  however,  that 
the  above  provisions  shall  not  apply  to  theaters, 
the  keepers  of  drug-stores,  doctor-shops,  undertakers, 
livery-stable  keepers,  butchers,  and  bakers;  and  all 
circumstances  of  necessity  and  mercy  may  be  pleaded 
in  defense,  which  shall  be  treated  as  questions  of  fact 
for  the  jury  to  determine  when  the  offense  is  tried  by 
jury.*' 

The  defendant  maintains  under  his  demurrer  that 
this  legislation  is  violative  of  Section  20  of  Article  I  of 
the  state  Constitution,  which  declares  that: 

**No  law  shall  be  passed  granting  to  any  citizen  or 
class  of  citizens,  privileges  or  immunities  which,  upon 
the  same  terms^  shall  not  equally  belong  to  all  citi- 
zens. *' 

He  also  contends  that  it  is  not  in  harmony  with  Sec- 
tion 1  of  Article  XIV  of  the  national  Constitution, 
which  says: 

*  *  No  state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  inmiunities  of  citizens  of  the 
United  States ;  nor  shall  any  state  deprive  any  person 
of  life,  liberty,  or  property,  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws. ' ' 

It  is  by  virtue  of  that  potent  and  flexible  authority 
known  as  the  police  power  that  the  legislative  branch 
of  the  state  government  assumes  to  control  citizens 
in  the  transaction  of  their  daily  affairs.  It  finds  its 
sanction  in  the  right  of  the  state  to  provide  for  the 
public  health,  peace,  welfare  and  safety.  The  only  re- 
striction which  affects  the  question  is  that  the  legisla- 
tion must  have  some  reasonable  relation  to  those  ele- 
ments of  public  concern  and  must  be  uniform  in  its 
operation  upon  all  persons  similarly  situated.  The 
principle  rendering  it  lawful  to  forbid  the  pursuit  of 
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an  occupation  on  Sunday  is  settled  in  this  state  by  the 
case  of  Ex  parte  Northrup,  41  Or.  489  (69  Pac.  445), 
where  this  court  sustained  the  statute  making  it  a  mis- 
demeanor to  carry  on  the  business  of  barbering  on  that 
day.  The  underlying  reason  for  the  rule  is  the  pro- 
priety of  providing  a  day  of  rest  and  relaxation  for 
those  who  are  engaged  in  certain  employments. 

Granted  the  postulate  that  it  is  within  the  scope  of 
the  poUce  power  to  suspend  activity  in  certain  voca- 
tions  on  Sunday,  it  remains  to  consider  whether  the 
classification  set  out  in  the  statute  under  considera- 
tion is  a  reasonble  one.  The  defendant's  attack  upon 
the  statute  is  based  upon  the  proviso  exempting  thea- 
ters, the  keepers  of  drug-stores,  doctor-shops,  under- 
takers, livery-stable  keepers,  butchers  and  bakers. 
The  essence  of  his  contention  is  that  this  amounts  to 
an  unreasonable  discrimination,  so  that  the  law  does 
not  affect  alike  all  persons  similarly  situated.  Bear- 
ing in  mind  that  we  must  respect  the  determinations 
of  the  legislative  branch  of  the  government,  and  up- 
hold them  as  harmonious  with  the  Constitution,  if  pos- 
sible, it  is  our  duty  to  so  construe  this  statute  that  it 
may  be  efficacious,  unless  it  is  plainly  hostile  to  the 
fundamental  law. 

The  general  rule  laid  down  by  the  enactment  forbids 
keeping  open  any  store,  shop,  grocery,  bowling-alley, 
billiard-room  or  tippling-house  for  the  purpose  of 
labor  or  traffic.  An  exception  is  found  in  the  proviso 
excluding  the  occupations  already  named.  A  good 
reason  for  this  may  be  found  in  the  fact  that  drug- 
stores, doctor-shops,  undertakers,  butchers,  bakers,  and 
livery-stable  keepers  minister  to  wants  that  are  more 
imperative  as  a  rule  than  those  supplied  by  the  general 
run  of  business  in  the  occupations  named,  while 
theaters  afford  mental  diversion  conducive  to  rest  and 
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relaxation.  The  emergency  involved  gives  color  and 
sanction  to  the  exception.  The  law  applies  to  all  per- 
sons coming  within  the  class  described  and  limited  in 
the  statute.  Many  situations  are  pointed  out  in  the 
argument  of  the  defendant  illustrating  possible  ab- 
surdities. For  instance,  a  carpenter-shop  may  be 
closed,  but  the  carpenters  themselves  might  be  working 
on  the  outside,  or  the  store  of  the  defendant,  where 
cigars  and  candy  are  sold,  might  be  closed,  yet  the 
same  articles  might  be  purchased  in  a  drug-store. 
These  contentions  are  properly  addressed  to  the  legis- 
lative branch  of  the  government.  We  are  concerned 
only  with  the  authority,  and  not  with  the  wisdom,  of  the 
lawmakers.  The  question  of  whether  an  institution 
which  vends  both  drugs  and  candy  is  a  drug-store  or  a 
candy-shop  is  not  before  us.  We  are  convinced  that 
the  classification  set  out  in  the  statute  is  reasonable, 
and  that  the  legislation  is  a  proper  exercise  of  the 
police  power. 

The  Circuit  Court  erred  in  sustaining  the  demurrer, 
on  account  of  which  its  judgment  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Bevebsed  and  Bemanded. 

Mr.  Chief  Justice  Moore,  Mb.  Justice  McBRms  and 
Mb.  Justice  Benson  concur. 
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Appeal  dismiMed  without  an  opinion  December  22,  1914. 

Motion  to   reinstate   appeal  denied   June  20,   1915. 

Motion  to  retax  costi  denied  September  21,  1915. 

GROSS  V.  GAGE,  Shbbifp. 

(149  Pac.  939;  151  Pae.  655.) 

Appeal  and  Error— Perfecting  of  Appeal— Serving  and  Filing  of  Un- 
dertaking. 

1.  An  appeal  is  perfected  five  days  after  the  filing  and  serving 
of  the  undertaking  on  appeal,  where  appellant  does  not,  as  authorized 
by  Section  550,  L.  O.  L.,  as  amended  by  Laws  of  1913,  page  617,  ex- 
cept within  five  days  to  the  sureties. 

Appeal  and  Error— Filing  of  Transcript— ^Extension  of  Time. 

2.  Under  Section  554,  L.  O.  L.,  as  amended  by  Laws  of  1913, 
page  618,  providing  for  the  filing  of  the  transcript  within  30  days  after 
perfecting  the  appeal  unless  time  for  the  extension  of  the  filing  has  been 
granted  within  the  time  allowed  to  file  transcript,  or  the  appeal  shall 
be  deemed  abandoned,  the  filing  of  the  transcript  within  the  specified 
time  is  jurisdictional,  and  an  extension  of  time  is  ineffectual  when 
not  made  within  the  time  allowed  to  file  transcripts. 

Ooets— Appeal  and  Error— Brief  8. 

3.  Where  the  dismissal  of  an  appeal  was  adhered  to  on  hearing, 
where  both  the  motion  to  reinstate  the  appeal  and  the  merits  were 
presented,  respondent  is  not  entitled  to  costs  for  expense  in  print- 
ing a  brief  on  the  merits,  for  by  contesting  the  motion  to  reinstate 
the  appeal  he  precluded  consideration  of  the  matter  on  the  merits. 

From  Coos :  John  S.  Coke,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Habbis. 

The  defendant,  W.  W.  Gage,  as  sheriff  of  Coos 
County,  Oregon,  attempted  to  appeal  from  a  judgment 
for  the  plaintiff. 

On  December  22,  1914,  this  court  dismissed  the  ap- 
peal for  the  reason  that  the  transcript  had  not  been 
filed  within  the  time  required  by  law.  A  motion  to 
reinstate  the  appeal  was  submitted  and  argued  in  con- 
nection with  a  hearing  of  the  cause  on  the  merits.  The 
judgment  was  obtained  on  May  28,  1914.  The  under- 
taking  on  appeal  was  served  and  filed  June  29,  1914, 
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and  on  the  same  day  the  Circuit  Court  made  an  order 
granting  until  July  20th  for  filing  the  bill  of  exceptions. 
No  exceptions  were  taken  to  the  sureties  on  the  under- 
taking. On  July  17th  an  order  was  made  extending 
the  time  for  filing  the  bill  of  exceptions  and  transcript 
to  and  including  August  5th.  On  August  4th  the  time 
for  settling  the  bill  of  exceptions  was  extended  to  Au- 
gust 20th.  The  time  to  file  the  transcript  on  August 
20th  was  again  extended  to  September  10th,  and 
finally,  on  September  9th,  the  time  to  file  the  transcript 
was  extended  to  and  including  September  19th.  The 
transcript  and  bill  of  exceptions  were  filed  with  the 
clerk  of  this  court  on  September  19, 1914. 

Motion  to  Reinstate  Appeal  Denied. 

Mr.  C.  R.  Wade,  for  the  motion. 

Mr.  G.  T.  Treadgold,  contra. 

Mr.  Justice  Harris  delivered  the  opinion  of  the 
court. 

1.  The  adverse  party  waives  his  right  to  except  to 
the  sureties  in  the  undertaking  unless  he  excepts  within 
five  days  after  the  service  of  the  undertaking;  and 
upon  the  expiration  of  the  time  allowed  to  except  to 
the  sureties  in  the  undertaking  the  appeal  shall  be 
deemed  perfected:  Section  550,  L.  0.  L.,  as  amended 
by  Chapter  319  of  the  Laws  of  1913.  The  appeal  was 
perfected  five  days  after  June  29,  1914. 

2.  Within  thirty  days  after  the  appeal  is  perfected 
the  appellant  must  file  the  transcript  with  the  clerk  of 
this  court;  **but  the  trial  court  or  the  judge  thereof,  or 
the  Supreme  Court  or  a  justice  thereof,  may,  upon 
such  terms  as  may  be  just,  by  order  enlarge  the  time 
for  filing  the  same ;  but  such  order  shall  be  made  within 
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the  time  allowed  to  file  transcripf ;  and  *4f  the  tran- 
script or  abstract  is  not  filed  with  the  clerk  of  the  ap- 
pellate court  within  the  time  provided,  the  appeal  shall 
be  deemed  abandoned,  and  the  effect  thereof  ter- 
minated'' :  Section  554,  L.  0.  L.,  as  amended  by  Chapter 
320  of  the  Laws  of  1913. 

The  bill  of  exceptions  was  mentioned  in  the  orders 
of  June  29th,  July  17th,  and  August  4th,  but  was  not 
included  in  the  order  of  September  9th.  The  tran- 
script was  included  in  the  orders  dated  July  17th,  Au- 
gust 20th,  and  September  9th,  but  was  not  included  in 
the  order  of  August  4th.  The  30-day  period  allowed 
for  filing  the  transcript  after  the  appeal  became  per- 
fected expired  prior  to  August  20th.  No  order  of  the 
court  was  made  extending  the  time  for  filing  the  tran- 
script to  August  20th,  and  consequently  the  order  of 
August  20th  was  ineffective  because  not  **made  within 
the  time  allowed  to  file  transcript. '  *  The  filing  of  the 
transcript  is  jurisdictional,  and  by  the  express  man- 
date  of  the  statute  the  appeal  shall  be  deemed 
abandoned  unless  the  transcript  is  filed  within  the 
time  provided.  This  court  has  no  authority  to  exercise 
any  discretion,  but  the  statute  fixes  an  iron-clad  rule 
which  must  be  observed  in  order  to  give  this  court 
jurisdiction:  Schmidt  v.  Beatie,  67  Or.  248  (135  Pac. 
875). 

The  motion  to  reinstate  the  appeal  is  denied,  and  the 
order  of  dismissal  is  adhered  to. 

Motion  to  Reinstate  Appeal  Denied. 
Obdeb  of  Dismissal  Adhebed  to. 

Mb.  Chiep  Justice  Moobe,  Mb.  Justice  McBbide  and 
Mb.  Justice  Bubnbtt  concur. 
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Denied  September  21,  1915. 

Motion  to  Rbtax  Costs, 

(151  Pac.  655.) 

Department  1.    Statement  by  Mb.  Justiob  Habbis. 

This  is  a  motion  to  retax  costs. 

An  order  dismissing  the  appeal  was  made  on  Decem- 
ber 22, 1914,  and  on  June  29, 1915,  a  motion  to  reinstate 
the  appeal  was  denied :  Gross  v.  Gage,  ante,  p.  421  (149 
Pac.  939).  For  the  purpose  of  accommodating  the 
attorneys  who  appeared  for  the  litigants,  and  for  the 
sake  of  expediency,  the  motion  to  reinstate  the  appeal 
and  the  merits  of  the  cause  were  presented  at  the  same 
hearing.  Briefs  discussing  the  merits  of  the  issues 
arising  from  the  pleadings  were  filed  by  the  parties. 

After  the  final  order  made  June  29,  1915,  the  re- 
spondent filed  his  cost  bill,  and  now  complains  because 
the  clerk  of  this  court  disallowed  an  item  of  $47  claimed 
as  the  expense  of  printing  the  brief  filed  by  plaintiff. 

Motion  Dbnibd. 

Mr.  G.  T.  Treadgold,  for  the  motion. 

Mr.  C.  R.  Wade,  contra. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

3.  This  court  was  without  jurisdiction  to  hear  the 
appeal  because  the  transcript  was  not  filed  within  the 
time  commanded  by  statute.  The  printed  brief  men- 
tioned in  the  cost  bill  related  only  to  the  merits  of  the 
litigation,  and  did  not  refer  to  the  motion  to  reinstate 
the  appeal.  It  was  necessary  to  dispose  of  the  motion 
to  reinstate  the  appeal  before  the  cause  could  be  con- 
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sidered  on  the  merits ;  but,  because  of  the  fact  that  it 
would  be  convenient  for  the  attorneys  and  would  ac- 
commodate all  the  interested  parties,  both  the  motion 
and  the  merits  of  the  litigation  were  heard  at  the  same 
time.  By  contesting  the  motion  to  reinstate  the  ap- 
peal, the  respondent  in  effect  objected  to  a  considera- 
tion of  the  merits  of  the  cause ;  and  now  he  demands  to 
be  paid  for  a  printed  brief  which  he  successfully  con- 
tended the  court  had  no  right  to  consider,  and  which 
the  court  in  fact  did  not  examine  because  of  a  want  of 
jurisdiction.  In  Oregon  Elec.  Ry,  Co.  v.  Terwilliger 
L.  Co.,  51  Or.  107,  115,  (93  Pac.  930),  Mr.  Justice 
MooBE,  speaking  for  the  court,  says : 

**No  party  respondent  should  be  permitted  to  re- 
cover any  item  of  disbursement  incurred  after  the  trial 
of  the  cause  in  the  lower  court,  when  his  motion  to  dis- 
miss an  appeal  for  want  of  jurisdiction  is  sustained.^' 

The  respondent  was  not  legally  entitled  to  any  part 
of  the  amount  claimed,  and  for  that  reason  the  clerk 
properly  disallowed  the  item,  even  though  no  objection 
was  made  by  the  appellant:  Sommer  v.  Compton,  53 
Or.  341  (100  Pac.  289). 

The  motion  to  retax  the  costs  is  denied. 

Motion  Denied. 

Mb.  Chiep  Justice  Moore,  Mb.  Justice  McBbide  and 
Mb.  Justice  Bubnbtt  concur. 
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Argued  July  8,  affirmed  July  30,  rehearing  denied  September  21,  1915. 

HOTEL  MARION  CO.  v.  WATERS/ 

(150  Pac.  865.) 

Appeal  and  Error— Verdict — Special  Findings— Evidence. 

1.  A  general  verdict  in  harmony  with  special  findings  is  conclusive 
on  appeal,  where  there  was  some  evidence  in  support  of  each  finding. 

Landlord  and  Tenant— Action  for  Bent^Evldenc^— Baceipts. 

2.  Where,  in  an  action  for  rent,  plaintiff  denied  having  accepted 
or  recognized  as  a  tenant  a  person  to  whom  defendant  sublet  the  prem- 
ises, and  introduced  evidence  to  explain  receipts  given  by  it  to  the 
subtenant,  such  receipts,  on  being  offered  by  defendant,  were  properly 
admitted  in  evidence. 

[Ai  to  acceptance  of  rent  as  waiver  of  breach  of  covenant 
against  assignment  or  subletting,  see  note  in  Ann.  Oaa.  191SA, 
1202.] 

Evidence— Parol— Assignment  of  Lease. 

S.  In  an  action  for  rent,  parol  evidence  of  an  assignment  of  the 
lease  to  a  third  person  was  admissible  to  show  the  relation  and  under- 
standing of  the  parties. 

Landlord  and  Tenant— Action  for  Bent— Surrender  of  Lease— Instrac- 
tlon. 

4.  Where,  in  an  action  for  rent,  defendant  contended  that  there 
had  been  a  surrender  of  the  lease  by  operation  of  law,  a  requested 
instruction  implying  that  to  constitute  a  surrender  there  must  be  an 
express  agreement  of  the  parties  was  properly  refused. 

Landlord  and  Tenant— Eviction— Intent. 

5.  Where  the  action  of  a  landlord  constituted  an  interference  with 
the  tenant's  enjoyment  of  the  premises,  the  intent  with  which  the 
landlord  acted  was  immaterial  to  the  question  whether  such  inter- 
ference constituted  an  eviction. 

Landlord  and  Tenant — "Eviction"- Act  of  Permanent  Oharactar. 

6.  To  constitute  ''eviction"  of  a  tenant  by  act  of  the  landlord,  the 
act  need  not  be  of  a  permanent  character,  but  it  is  sufficient  that  it 
deprive  the  tenant  of  the  free  enjoyment  of  the  premises  or  some  part 
thereof  or  appurtenances  thereto. 

Landlord  and  Tenant— Eviction — Question  for  Jury. 

7.  In  an  action  for  rent,  the  question  whether  acts  complained  of 
by  defendant  must  have  persisted  at  the  moment  of  actual  abandon- 
ment in  order  to  constitute  an  eviction  was  for  the  jury. 

[As  to  what  may  amount  to  eviction,  see  note  in  17  Am.  Bep. 
62. 


*As  to  effect  of  partial  eviction  upon  liability  for  rent,  see  notes 
in  17  L.  B.  A.  275;  41  L.  B.  A.  (N.  S.)  430.  BKFOBTnL 
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Appeal  and  Error— Harmless  Error— Befosal  of  InstmctioB. 

8.  In  an  action  for  rent,  the  erroneous  refusal  of  an  instruction, 
that  a  notice  given  by  defendant  could  not  be  construed  as  a  notice 
to  terminate  the  tenancy  unless  defendant  was  the  tenant  at  the  time 
it  was  given,  was  harmless,  where  it  appeared  that  the  question  of 
such  notice  was  immaterial  and  not  considered  by  the  jury,  and  that 
no  material  injury  resulted. 

From  Marion :  Percy  R.  K^elly,  Judge. 

Department  1.    Statement  by  Mr.  Justice  Benson. 

This  is  an  action  by  the  Hotel  Marion  Company,  a 
corporation,  against  George  E.  Waters,  to  recover  rent 
pursuant  to  the  terms  of  a  written  lease.  The  allega- 
tions of  the  complaint  are  that  on  the  18th  day  of  July, 
1912,  plaintiff  leased  to  defendant  a  room  in  the  Hotel 
Marion,  being  the  first  floor  and  basement  south  of  the 
room  occupied  by  plaintiff  as  a  bar,  for  a  term  begin- 
ning January  1, 1912,  and  ending  January  1, 1915 ;  that 
plaintiff  put  defendant  into  possession  of  the  premises 
and  has  ever  since  maintained  the  same  in  a  suitable 
condition  for  the  occupancy  of  defendant  and  has  duly 
performed  all  covenants  by  it  to  be  performed.  Then 
follow  the  usual  allegations  of  default  in  payment  of 
rent  and  a  prayer  for  judgment.  The  answer,  so  far 
as  it  is  of  interest  in  this  discussion,  consists  of  a  plea 
in  estoppel  alleging  that  the  demised  premises  had 
been  especially  constructed  and  equipped  for  use  as  a 
billiard-hall  and  poolroom,  and  that,  in  order  to  in- 
crease the  patronage  and  volume  of  business  therein, 
it  was  stipulated  in  the  lease  that  an  archway  should 
be  opened  between  the  billiard-hall  and  the  barroom; 
that  such  archway  was  opened  as  a  convenient  means 
of  access  from  the  hotel  and  barroom  thereto ;  that  on 
March  7,  1913,  defendant  assigned  the  lease  to  Walter 
L.  Tooze,  who  immediately  went  into  possession  and 
retained  the  same  until  about  February  1,  1914;  that 
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plaintiff  accepted  said  Tooze  as  a  tenant  who  paid  the 
rent  to  plaintiff  as  reserved  in  the  lease  and  the  latter 
accepted  the  rent  so  paid ;  that  on  November  29,  1913, 
plaintiff  closed  and  walled  np.  the  archway,  thereby  de- 
priving Tooze  and  his  patrons  of  a  convenient  means 
of  ingress  and  egress  and  depriving  Tooze  of  the  busi- 
ness derived  from  the  guests  of  the  hotel;  that  on  or 
about  February  1,  1914,  Tooze  gave  up  possession  of 
the  demised  premises  to  plaintiff,  who  accepted  the 
same,  entered  into  possession,  has  since  leased  the 
property  to  other  parties,  receiving  compensation 
therefor,  and  is  now  occupying  the  same.  The  reply 
is  a  general  denial.  A  trial  was  had  resulting  in  a 
verdict  and  judgment  for  defendant,  and  plaintiff 
appeals.  Affibmed.    Beheabing  Denied. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Walter  C.  Winslow. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  John  A.  Carson  and  Mr.  Thomas  Brown. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

It  will  be  seen  at  once  that  the  questions  involved 
are  reducible  to  two:  (1)  Was  there  a  surrender  of  the 
leasehold  by  the  transfer  of  possession  by  defendant  to 
Tooze,  and  an  acceptance  of  the  latter  as  a  tenant  by 
plaintiff!  And  (2)  was  there  a  constructive  eviction 
of  Tooze  by  the  act  of  plaintiff  in  boarding  up  the  arch- 
way !  These  questions  were  submitted  to  the  jury  and 
were  both  answered  in  the  affirmative.  The  following 
questions  were  submitted  to  the  jury  for  special  find- 
ings at  the  request  of  the  plaintiff  and  were  answered 
as  follows : 
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^'Did  the  defendant  assign  the  lease  in  question  to 
Walter  L.  Toozet    Answer  yes  or  no, 

"Yes. 

**Did  the  said  Walter  L.  Tooze  accept  said  assign- 
ment and  take  possession  under  the  same?  Answer 
yes  or  no. 

**Yes. 

"Did  plaintiff  herein  know  of  this  condition  and  as- 
signment?   Answer  yes  or  no. 

"Yes. 

"Did  the  plaintiff  knowingly  accept  the  said  Walter 
L.  Tooze  in  place  of  the  defendant  herein  as  a  tenant 
under  and  by  virtue  of  the  terms  of  the  lease  in  ques- 
tion?   Answer  yes  or  no. 

"Yes." 

1.  The  general  verdict  was  in  harmony  with  these 
findings^  and  is  therefore  conclusive  unless  there  is  a 
total  absence  of  evidence  to  support  some  material  fact 
therein,  or  some  necessary  fact  is  sought  to  be  estab- 
lished by  incompetent  evidence,  or  unless  the  matter 
was  submitted  to  the  jury  under  erroneous  instruc- 
tions. As  to  the  first,  it  is  enough  to  say  that  the 
record  discloses  some  evidence  in  support  of  each  of 
these  findings. 

2.  Counsel  for  plaintiff  contends  that  the  court  erred 
in  admitting  certain  receipts  for  rent,  all  of  which  were 
alike  except  as  to  dates,  one  of  which  reads  as  follows : 

"Hotel  Marion  Co.,  J.  E.  Crowe,  Manager,  Salem, 
Oregon,  7-26-1913.  M—  W.  L.  Tooze,  Bent  Poolroom, 
Aug.  13,  $60.00.  Paid.  Hotel  Marion  Co.,  E.  S. 
Springer.^' 

This  contention  is  not  tenable  in  the  face  of  the  fact 
that  plaintiff  was  insisting  that  it  had  never  accepted 
or  recognized  Tooze  as  a  tenant,  and,  while  evidence 
was  introduced  by  the  former  for  the  purpose  of  ex- 
plaining the  object  and  effect  of  these  receipts,  they 
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were  certainly  competent  evidence  to  be  weighed  by  the 
jury. 

3.  The  next  assignment  is  to  the  effect  that  error  was 
committed  in  permitting  the  defendant  to  introduce 
parol  evidence  of  the  assignment  of  the  lease  to  Tooze. 
It  is  true  that  such  evidence  would  not  be  admissible 
for  the  purpose  of  establishing  the  terms  of  the  lease 
or  for  the  enforcement  of  a  covenant  therein  contained ; 
but,  when  a  party  has  gone  into  possession  under  an 
oral  assignment,  parol  evidence  thereof  is  admissible 
for  the  purpose  of  showing  the  relation  and  under- 
standing of  the  parties:  Leadbetter  v.  Pewtherer,  61 
Or.  168  (121  Pac.  799,  Ann,  Gas.  1914B,  464) ;  Crom- 
meli/n  v.  Thiess,  31  Ala.  412  (70  Am.  Dec.  499). 

4.  The  next  assignment  is  based  upon  the  refusal  of 
the  court  to  give  the  following  instruction  requested  by 
the  plaintiff : 

*  *  The  lease  in  question  between  the  parties  herein  is 
admitted  and  there  is  no  issue  upon  that  matter.  It 
is  further  admitted  that  defendant  has  not  paid  his 
rent  under  the  terms  of  said  lease  for  the  months  of 
February,  March,  and  April  for  the  year  1914,  and 
upon  that  matter  there  is  no  issue  herein.  The  only 
issues  which  we  are  called  upon  to  consider  are  those 
raised  by  the  defendant's  answer,  and  upon  those 
issues  defendant  has  the  burden  of  proving  the  allega- 
tions of  his  answer  by  a  preponderance  of  the  testi- 
mony. 

**The  defendant  claims  in  his  answer  that  plaintiff 
cannot  recover  for  the  rent  which  he  admits  is  not  paid 
for  the  reason  that  one  Tooze  mentioned  herein  was 
his  sublessee  and  surrendered  the  premises  to  the 
plaintiff  herein  and  that  plaintiff  accepted  the  premises 
and  has  used  them  since  that  time.  In  order  to  con- 
stitute a  surrender,  I  instruct  you  that  it  is  the  law 
of  this  case  that  the  plaintiff  herein  received  and  ac- 
cepted the  premises  and  that  there  must  have  been 
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some  agreement  whereby  it  was  understood  that  this 
lease  should  be  terminated.  This  agreement  need  not 
be  in  these  exact  words ;  but  if  Tooze  surrendered  the 
possession  of  the  premises  to  plaintiff,  and  if  plaintiff 
occupied  those  premises  and  took  possession  with  the 
understanding  that  by  doing  so  the  lease  herein  was 
being  terminated,  that  is  sufficient,  but  nothing  short 
of  such  an  understanding  is  sufficient.^' 

This  instruction  would  be  good  if  it  did  not  imply 
that  there  must  be  an  express  agreement  of  the  parties 
to  a  surrender.  We  do  not,  however,  so  understand 
the  law.  The  defendant  never  contended  that  there 
was  an  express  agreement,  but  that  there  was  a  sur- 
render by  operation  of  law.  McAdam  on  Landlord  and 
Tenant,  Volume  2,  page  1347,  says : 

**A  surrender  in  law  is  where  the  parties,  without 
any  express  surrender,  do  an  act  so  inconsistent  with 
the  subsisting  relation  of  landlord  and  tenant,  as  to 
imply  an  intention  that  the  lessor  should  be  in  the  same 
situation  as  if  an  express  surrender  had  been  made. 
A  surrender  of  a  lease  by  operation  of  law  may  arise 
from  any  condition  of  facts  voluntarily  assumed  by 
the  parties  and  incompatible  with  the  continued  exist- 
ence of  the  relation  of  landlord  and  tenant  between 
them.'' 

In  the  case  of  Stimmel  v.  Waters,  65  Ky.  (2  Bush) 
285,  the  court  says : 

**It  is  certainly  true,  as  a  proposition  of  law,  that  if 
appellee  accepted  Mrs.  Bryant  as  his  inmiediate  tenant 
or  lessee  while  she  was  in  possession,  and  recognized 
her  as  his  tenant,  he  thereby  discharged  Stimmel,  his 
original  lessee,  and  he  could  not  properly  be  made  re- 
sponsible for  rent  which  might  accrue  after  such  ac- 
ceptance. ' ' 

In  the  case  of  Bowen  v.  Haskell,  53  Minn.  480,  at 
page  482  (55  N.  W.  629),  the  same  doctrine  is  expressed 
thus: 
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**  Again,  when  the  original  lessors  consented  to  a  sale 
and  transfer  of  all  rights  and  interest  which  Haskell 
has  acquired  under  the  lease — ^and  assignment  of  it, 
practically — ^to  Chambers,  and  accepted  the  latter  as 
their  tenant  in  lieu  of  Haskell,  the  relations  which  had 
theretofore  existed  between  the  latter  and  his  land- 
lords terminated.  There  was  a  surrender  of  the  lease 
held  by  Haskell,  by  operation  of  law,  arising  from  a 
condition  of  facts  voluntarily  assumed,  incompatible 
with  the  existence  of  the  relation  of  landlord  and  tenant 
between  the  parties.'' 

We  therefore  conclude  that  the  instruction  was  prop- 
erly refused. 

5.  We  shall  consider  assignments  numbered  6,  7,  8 
and  9  together,  as  they  consist  of  the  court's  refusal 
to  give  certain  instructions  which  it  is  unnecessary  to 
set  out  in  full.  These  requests  are  based  upon  the 
theory  that  to  constitute  an  eviction  the  acts  of  the 
landlord  must  be  permanent  in  their  character  and 
that  they  were  done  with  the  intent  to  deprive  the  ten- 
ant of  the  beneficial  enjoyment  of  the  property.  Upon 
these  questions  an  examination  of  the  authorities  dis- 
closes a  wide  diversity  of  judicial  opinion,  but  we  think 
that,  except  in  certain  cases  where  the  intent  of  the 
landlord  is  valuable  in  determining  the  nature  of  the 
acts  performed,  the  intent  is  immaterial,  since  the  vital 
fact  to  be  determined  is  the  interference  with  the 
tenant's  beneficial  enjoyment  of  the  premises.  And  in 
the  case  at  bar,  if  the  action  of  the  landlord  did  work 
such  an  interference,  the  intent  with  which  he  acted  is 
of  no  importance. 

6.  As  to  the  permanence  of  the  acts  complained  of, 
there  is  an  equally  wide  divergence  of  opinion ;  but  we 
adopt  the  doctrine  expressed  by  the  court  in  the  case  of 
Edmison  v.  Lowry,  3  S,  D.  77,  at  page  81  (52  N.  W. 
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583,  at  page  584, 17  L.  E.  A.  275,  at  page  278,  44  Am. 
St.  Eep.  774,  at  page  776),  in  which  the  following  in- 
struction is  approved : 

**As  to  the  matter  of  eviction.  It  is  not  necessary 
there  should  be  any  act  of  a  permanent  character,  but 
any  act  which  has  the  effect  of  depriving  a  tenant  of 
the  free  enjoyment  of  the  premises,  or  any  part  thereof, 
or  any  appurtenances  pertaining  to  these  premises, 
must  be  treated  as  an  eviction ;  and  I  charge  you  that 
any  act  of  the  plaintiffs  which  has  deprived  the  de- 
fendant of  the  enjoyment  of  the  free  right  pertaining 
to  and  belonging  to  him  as  tenant  may  be  treated  as 
an  eviction.'' 

This  doctrine  has  also  been  approved  by  the  Supreme 
Court  of  Washington  in  the  case  of  Wusthoff  v. 
Schwartz,  32  Wash.  337  (73  Pac.  407). 

7.  As  to  whether  or  not  the  offensive  acts  of  which 
complaint  is  made  should  persist  at  the  moment  of 
actual  abandonment  would  depend  upon  the  circum- 
stances and  facts  of  the  individual  case  and  it  should  be 
left  to  the  jury  to  determine.  We  conclude,  therefore, 
that  these  instructions  were  properly  refused. 

8.  Assignment  No.  11  relates  to  the  refusal  of  the 
following  requested  instruction : 

**In  construing  the  notice  which  defendant  herein 
gave  to  plaintiff  regarding  the  archway,  I  instruct  you 
that  this  cannot  be  construed  as  a  notice  to  terminate 
the  tenancy  unless  you  find  that  defendant  was  the 
lessee  at  that  time.  In  other  words,  defendant  cannot 
claim  to  be  terminating  any  relation  with  the  plaintiff 
and  at  the  same  time  claim  that  he  had  assigned  the 
lease  in  question  and  that  no  relationship  existed  be- 
tween him  and  plaintiff.  Such  propositions  are  incon- 
sistent and  cannot  be  maintained.'' 

This  instruction  is  correct  and  should  have  been 
given;  but,  as  the  question  of  such  notice  was  imma- 

77  Or.— 28 


434  Hotel  Marion  Co.  v.  Waters.  [77  Or. 

- — 

terial  and  clearly  did  not  fignre  in  the  deliberation  of 
the  jury,  no  material  injury  could  result.  Assignment 
No.  10  is  covered  by  the  discussion  of  assignment  No.  4. 
As  to  the  instructions  given  by  the  court,  we  find 
them  to  be  fair  and  a  correct  statement  of  the  law. 
Finding  no  substantial  error  in  the  record,  the  judg- 
ment of  the  trial  court  is  affirmed. 

Affirmed.    Behearino  Denied. 

Mr.  Chief  Justice  Moore,  Mr.  Justice  Burnett  and 
Mr.  Justice  Harris  concur. 


Motion  for  injunction  pending  appeal  granted  March  80,  1915. 

Petition  to  admit  ordinance  in  evidence  denied  March  30, 1916. 

Argned  on  the  merits  Jane  24,  remanded  July  13,  1916. 

Petition  for  rehearing  denied  September  21,  1915. 

LAIS  V.  SILVEETON. 

(147  Pac.  398;  150  Pac.  269;  151  Pa«.  712.) 

Appeal  and  Error— Injunction  Pending  Appeal. 

1.  On  appeal  from  a  decree  dismissing  a  suit  to  enjoin  a  city  from 
letting  contracts  and  making  assessments  for  street  improvements,  a 
temporary  injunction  will  be  granted  by  the  Supreme  Court,  restrain- 
ing the  city  from  levying  upon,  attempting  to  sell,  or  selling  any  of 
plaintiffs'  property  until  the  further  order  of  the  court. 

Appeal  and  Error— Hearing— Evidence. 

2.  On  appeal  from  a  decree  dismissing  a  suit  to  enjoin  a  city  from 
letting  contracts  and  making  assessments  for  street  improvements,  the 
Supreme  Court  has  no  authority  to  make  an  order  admitting  in  evi- 
dence upon  the  hearing  a  copy  of  an  assessment  ordinance  enacted 
after  the  appeal  was  taken. 

Mnnidpal  Oorporations— Public  Improvements— B«monstrance»— Char- 
ter Provlsiona. 

3.  The  Silverton  City  charter  authorizes  the  city  to  improve  streets, 
and  provides  that  the  owners  of  two  thirds  of  the  property  adjacent 
to  the  improvement  may  file  with  the  council  a  written  remonstrance 
against  a  proposed  improvement,  whereupon  it  shall  not  be  proceeded 
with,  and  that  each  lot  or  part  thereof  shall  be  liable  for  the  full  cost 
of  the  improvement  of  the  street  abutting  thereon.    Held  that,  there 
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being  no  provision  whereby  the  city  may  select  a  certain  proportion 
of  the  depth  of  an  adjoining  tract  and  subject  the  designated  portion 
to  the  eost  of  the  improvement,  the  assessment  would  naturaUy  fall 
upon  the  whole  tract,  and  hence  the  area  of  the  whole  tract,  and  not 
merely  its  front  footage,  should  be  considered  in  determining  whether 
two  thirds  of  the  property  adjacent  to  the  improvement  is  represented 
on  a  remonstrance. 

Bfnnicipal  Oorporatioiis— Pnblic  Improvements — Suits  to  Enjoiii— EtI- 
denoe. 

4.  In  a  suit  to  enjoin  a  street  improvement,  the  evidence  was  un- 
satisfactory whether  the  land  represented  on  a  remonstrance  against 
the  improvement  was  two  thirds  of  the  land  adjacent  to  the  improve- 
ment, and,  at  defendant's  request,  the  case  was  reopened  for  further 
evidence,  but  the  evidence  introduced  was  no  more  satisfactory  than 
that  previously  introduced.  Thereupon  plaintiffs  asked  for  a  postpone- 
ment until  they  could  have  an  accurate  survey  made  and  procure  the 
testimony  of  witnesses  as  to  the  actual  area  of  the  disputed  tracts. 
Held  that  the  court  should  have  granted  this  request. 

[As  to  taxpayers'  actions,  see  note  in  Ann.  Oas.  19130,  895.] 

Mnnicipal  Corporations— Public  Improvements — ^Bemonstrance. 

5.  Under  a  city  charter  providing  that  the  owner  or  owners  of  two 
thirds  of  the  land  next  adjacent  to  a  street  to  be  improved  may  file 
a  written  remonstrance  against  the  proposed  improvement,  an  admin- 
istrator cannot  sign  a  remonstrance  on  behalf  of  the  real  estate  of 
the  property  under  administration. 

From  Marion :  William  Galloway,  Judge. 

Statement  by  Mb.  Justice  Benson. 

A  suit  was  brought  in  the  Circuit  Court  for  Marion 
County  by  J.  G.  Lais,  J.  M.  Brown,  E.  J.  Brown,  M. 
Small,  J.  H.  Brewer,  A.  F.  Blackerby  and  Sophia 
Blackerby,  to  enjoin  the  City  of  Silverton  from  letting 
contracts  and  assessing  plaintiff's  property  for  certain 
street  improvements.  From  a  decree  dissolving  a 
temporary  injunction  and  dismissing  the  suit,  plain- 
tiffs have  appealed,  and  the  case  is  presented  to  us  now 
upon  the  motion  of  appellants  for  an  order  of  this 
court  enjoining  defendant  from  levying  upon,  attempt- 
ing to  sell,  or  selling  any  of  the  property  of  plaintiffs, 
in  carrying  out  such  street  improvement,  pending  the 
final  disposition  of  this  suit.  There  is  also  submitted 
a  petition  of  plaintiffs  asking  this  court  to  admit  in 
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evidence  upon  the  hearing  here  a  copy  of  an  assess- 
ment ordinance  enacted  by  defendant  since  the  ap- 
peal was  taken  herein,  or  to  remand  the  case  to  the 
lower  courti  with  directions  to  admit  the  same  and 
consider  it. 

Injunction  Granted.    Petition  Denied. 

Mr.  Robert  H.  Down  and  Mr.  Walter  C.  Winslow, 
for  appellants. 

Mr.  Custer  E.  Ross  and  Mr.  John  H.  McNary,  for  re- 
spondent. 

Mr.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1, 2.  Upon  the  authority  of  Livesley  v.  Krebs  Hop 
Co.,  57  Or.  354  (97  Pac.  718, 107  Pac.  460, 112  Pac  1), 
we  think  the  motion  for  an  injunction  until  the  further 
order  of  this  court  should  be  granted.  We  are  not 
advised  of  any  authority  which  would  justify  us  in 
making  an  order  admitting  in  evidence  an  ordinance 
enacted  since  the  appeal  was  perfected,  and  the  petition 
therefor  must  be  denied. 

Injunction  Granted.    Petition  Denied. 


Remanded  Jnlj  13,  1915. 

On  the  Merits. 

(150  Pac.  269.) 

Department  1.    Statement  by  Mr.  Justice  McBride. 

This  is  a  suit  to  enjoin  the  City  of  Silverton  from 
proceeding  with  the  improvement  of  McClaine  Street 
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in  that  city.  The  authority  for  improving  streets  and 
the  procedure  for  that  purpose  are  found  in  the  follow- 
ing provisions  of  the  charter : 

*  *  To  provide  for  the  opening  of  streets  and  to  estab- 
lish the  grades  of  same ;  to  provide  for  and  to  regulate 
the  planking,  paving,  or  otherwise  improving  the 
streets ;  building  of  sewers,  and  the  laying  of  gas-pipes 
and  water-mains.  All  such  improvements  shall  be  as- 
sessed to  the  property  next  adjoining  it  pro  rata  as  i)er 
estimate  of  surveyor  and  all  such  improvements  shall 
be  undertaken  after  ten  days '  notice  by  publication  in 
some  newspaper  of  the  City  of  Silverton,  and  said 
notice  shall  appear  in  not  less  than  two  issues  of  said 
newspaper.  The  notice  must  specify  the  work  to  be 
done,  and  in  what  manner,  and  until  five  days  after  the 
expiration  of  said  notice  the  owner  or  owners  of  two 
thirds  of  the  property  next  adjacent  thereto  may  make 
and  file  with  the  council  a  written  remonstrance  against 
the  proposed  improvement,  and  thereupon  the  same 
shall  not  be  proceeded  with.  K  no  remonstrance  be 
made  and  filed  with  the  council,  the  council  shall,  within 
a  reasonable  time,  and  not  more  than  three  months 
after  final  publication  of  notice,  proceed  as  herein- 
after provided. '^ 

Section  83,  among  other  matters,  provides : 

**Each  lot  or  part  thereof  shall  be  liable  for  the 
full  cost  of  the  improvement  of  the  street  abutting 
thereon.  * ' 

The  matter  was  heard  in  the  Circuit  Court,  where  a 
decree  was  rendered  in  favor  of  defendant,  from 
which  plaintiffs  appealed. 

Bemandbd.    Behbabing  Denied. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Richard  W.  Montague,  Mr.  Walter  C.  Winslow  and 
Mr.  Robert  Down,  with  oral  arguments  by  Mr.  Mon- 
tague and  Mr.  Winslow. 
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For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Cluster  C.  Ross  and  Mr.  John  H.  McNary. 

Mb.  Justice  McBbide  delivered  the  opinion  of  the 
court 

3,4.  We  find  only  one  serious  question  as  to  the 
regularity  of  the  proceedings,  and  that  relates  to  the 
suflSciency  of  the  remonstrance  against  the  improve- 
ment. It  appears  that  the  improvement  in  question 
extends  to  and  abuts  upon  several  large  tracts  of  un- 
platted land,  and  that  the  original  theory  of  the  city 
was  that  only  the  front  footage  of  such  land  should 
be  counted  upon  the  remonstrance,  instead  of  the 
superficial  area  of  the  tracts;  and,  acting  upon  this 
theory,  the  council  held  that  the  remonstrance  did  not 
represent  two  thirds  of  the  property  **next  adjacent'' 
to  the  improvement,  and  was,  therefore,  ineffective. 
As  there  is  no  provision  in  the  charter  whereby  the 
city  may  select  a  certain  proportion  of  the  depth  of 
an  adjoining  tract  and  subject  the  portion  so  desig- 
nated to  the  cost  of  the  improvement,  it  would  seem 
that  the  assessment  would  naturally  fall  upon  the 
whole  tract,  and,  this  being  the  case,  that  the  super- 
ficial area  of  the  whole  tract  should  be  represented 
upon  the  remonstrance;  and  we  so  hold.  So  that,  if 
two  thirds  of  the  superficial  area  of  the  tracts  abutting 
upon  the  street  appear  upon  the  remonstrance,  this 
proceeding  must  fail,  otherwise  it  shall  stand.  The 
evidence  upon  this  branch  of  the  case  is  very  unsatis- 
factory. After  the  case  was  closed  defendant  asked 
that  it  be  reopened  for  the  purpose  of  taking  further 

testimony,  and  later  Mr.  Main,  the  city  engineer  of 
Silverton,  was  put  upon  the  stand  and  testified  to  a  state 
of  facts  which  would  leave  the  remonstrance  with 
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slightly  less  than  two  thirds  of  the  property  repre- 
sented upon  it,  but  the  data  upon  which  the  survey  was 
made  is  such  that  it  is  no  more  satisfactory  than  the 
estimates  made  by  plaintiffs^  witness,  which  were 
confessedly  short  of  mathematical  accuracy.  At  the 
close  of  Mr.  Main's  testimony  plaintiffs  asked  for  a 
postponement  until  they  could  have  the  property  ac- 
curately surveyed,  and  procure  the  testimony  of  wit- 
nesses as  to  the  actual  area  of  the  disputed  tracts. 
This  the  court  refused,  saying  that  the  testimony  just 
produced  had  made  no  impression  on  his  mind.  This 
remark  indicates  that  the  court  was  inclined  to  accept 
the  front-foot  theory  of  defendant,  upon  which  theory 
the  remonstrance  was  insufficient,  instead  of  the  super- 
ficial area  theory,  which  we  think  is  indicated  by  the 
charter,  and,  therefore,  considered  the  testimony  irrel- 
evant. As  the  whole  case  turns  upon  this  one  point, 
it  was  and  is  important  that  the  truth  in  regard  to  it 
be  brought  out,  and  the  request  of  counsel  for  plaintiffs 
should  have  been  granted  . 

It  is  a  question  which  can  be  solved  one  way  or  the 
other  to  an  absolute  mathematical  certainty,  and  the 
case  will  be  remanded  to  the  court  below  with  direc- 
tions to  reopen  it  to  both  parties  for  further  testimony 
on  this  point,  and  to  make  findings  and  decree  as  all 
the  testimony  on  that  subject  shall  indicate. 

Bemanded.    Beheabinq  Denied. 

Mb.  Chief  Justice  Moobe^  Mb.  Justice  Benson  and 
Mb.  Justice  Habbis  concur. 
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Denied  September  21,  1915. 

pBTinON  FOB  BeHEABINQ. 
(151  Pac.  712.) 

Department  1.  Mb.  Justice  McBbidb  delivered  the 
opinion  of  the  court* 

5.  The  original  petition  for  rehearing  in  this  cause 
has  not  changed  our  opinion  as  to  the  law  applicable  to 
this  case,  and  is  overruled ;  but  by  a  supplemental  pe- 
tition the  opinion  of  this  court  is  requested  as  to  the 
right  of  an  administrator  to  sign  a  remonstrance  on 
behalf  of  the  real  estate  of  the  property  under  adminis- 
tration. This  question  arises  in  the  case,  and  should 
be  passed  upon.  The  language  of  the  charter  of  Sil- 
verton is  as  follows : 

**The  owner  or  owners  of  two  thirds  of  the  land  next 
adjacent  thereto  may  make  and  file  with  the  council  a 
written  remonstrance  against  the  proposed  improve- 
ment, and  thereupon  the  same  shall  not  be  proceeded 
with.^' 

The  administrator  is  not  the  owner  of  the  property, 
and  is  only  entitled  to  possession  for  the  purposes  of 
administration,  the  legal  title  passing  directly  to  the 
heir.  It  follows,  therefore,  that  the  signature  of  the 
administrator  upon  a  remonstrance  is  ineffective  for 
any  purpose.  If  it  happen  that  he  is  an  heir  to  an 
interest  in  the  property,  his  signature  will  be  good  as 
to  his  interest,  but  no  further.  With  this  explanation 
we  adhere  to  our  original  opinion. 

Bbheabing  Denied. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  Benson  and 
Mb.  Justice  Habbis  concur. 
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Argned  September  10,  affirmed  September  21,  1915. 

DAVIS  V.  CAELTON  LUMBER  CO. 

(151  Pac.  650.) 

Master  and  Setrant— Injnrlea  to  Servant— Workmen's  Oompenaation 
Act— Api^cabUlty. 

1.  Plaintiff,  a  teamster,  was  injured  when  a  lumber  truck  which 
he  was  driving  swung  around  and  knocked  him  off  the  dock  of  the 
defendant  lumber  company.  The  truck,  which  was  driven  down  an 
inclined  driveway,  was  not  equipped  with  brakes,  and  it  was  the  cus- 
tom to  drive  it  so  close  to  the  rail  that  the  friction  would  act  as  a 
brake.  Owing  to  the  heaviness  of  the  load,  the  truck  swung  around. 
The  team  with  which  plaintiff  was  provided  was  fractious.  Held,  that 
the  action  was  governed  by  Employers'  Liability  Act  (Laws  1911, 
p.  16),  Section  1,  declaring  that  all  owners  and  contractors  shall  use 
every  device  for  the  protection  and  safety  of  their  employees;  and 
hence  the  defenses  of  contributory  negligence  and  assumption  of  risk 
were  not  available. 

[As  to  what  is  "injury"  or  "personal  injury"  within  the  mean- 
ing of  the  Workmen's  Compensation  Act,  see  note  in  Ann.  Oaa. 
19160,  921. 

From  Yamhill :  Wbbstbb  Holmes,  Judge. 

In  Banc.    Statement  by  Mr.  Justice  Bean. 

This  is  an  action  brought  by  plaintiff,  John  T.  Davis, 
against  the  Carlton  Lumber  Company  and  the  Carlton 
Fir  Lumber  Company  to  recover  damages  for  an  in- 
jury received  by  the  plaintiff  on  April  21,  1914,  while 
employed  by  the  defendants  as  a  teamster. 

According  to  the  complaint,  the  plaintiff,  while  so 
employed,  was  descending  one  of  the  companies^  docks 
from  the  main  lumber-yard  to  the  planer  and  driving 
a  team  attached  to  a  two-wheeled  truck  loaded  with 
lumber,  when  the  truck  swung  around,  causing  him  to 
be  knocked  off  the  dock  and  producing  the  injury. 
The  lumber-yard  is  located  upon  a  dock  or  platform, 
no  part  of  which  is  more  than  10  or  12  feet  above  the 
ground.  In  order  to  get  from  the  main  part  of  the 
yard  to  the  planing-mill,  it  is  necessary  to  pass  over 
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the  dock  or  slip,  which  is  150  feet  in  length  and  declines 
something  like  8  or  9  feet.  The  platform  upon  which 
Davis  was  driving  was  about  16  feet  in  width.  Two 
timbers  12  inches  vdde  were  placed  thereon,  about  8 
feet  apart,  leaving  a  driveway  of  that  distance,  with  3 
feet  on  each  side  of  the  timbers,  so  that  the  driver  had 
a  3-foot  space  upon  which  to  walk  and  drive  the  team 
of  horses  down  the  incline.  At  the  particular  place  of 
the  injury  it  was  necessary  for  the  teamster  to  make  a 
sharp  turn  and  drive  down  the  incline  with  the  left 
wheel  of  the  truck  rubbing  against  the  guard-rail  at  the 
left  side  of  the  driveway.  The  wheel,  pressing  against 
this  rail,  tended  to  brake  or  hold  back  the  truck.  At 
this  place  the  load,  as  frequently  happened,  turned 
while  rounding  the  curve  from  the  dock  to  the  drive- 
way, so  that  the  front  of  it  swung  over  the  walkway, 
striking  Davis  and  knocking  him  off  the  walk  to  the 
ground  beneath,  which  was  covered  with  sticks  and 
timber.  Davis  was  required  to  drive  at  the  front  of 
the  load  with  his  right  hand  pressing  against  it, 
thereby  attempting  to  guide  it  so  that  the  load  would 
not  swing  out  over  the  walkway ;  but  it  was  so  heavy 
and  swung  so  quickly  that  he  could  not  hold  nor  guide 
it.  Customarily  one  or  two  men  accompanied  each 
truck  load  down  the  incline,  and  were  required  to  be 
at  the  rear  end  of  the  load  of  lumber  to  keep  it  from 
losing  its  balance.  Because  of  the  absence  of  a  brake 
on  the  truck,  the  defendants  adopted  a  way  of  braking 
or  checking  the  truck,  aside  from  driving  so  that  the 
left  wheel  would  press  against  the  guard-rail,  by  re- 
quiring another  laborer  to  place  a  stick  or  a  4x4  in  such 
a  position  in  relation  to  the  right  wheel  that  the  truck 
would  be  checked  and  prevented  from  running  away 
down  the  incline. 
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The  specific  charges  of  negligence  are  as  follows: 
(a)  The  dock  was  constructed  with  sharp  turns  and 
angles,  (b)  The  footpath  is  dangerous  and  unsafe,  in 
that  it  is  too  narrow  to  allow  the  driver  to  work  in 
safety,  and  to  escape  being  hit  by  the  swinging  load 
of  lumber  and  thrown  therefrom,  (c)  The  defend- 
ants negUgently  permitted  debris,  pieces  of  lumber, 
and  waste  material  to  accumulate  on  the  pathway, 
(d)  The  pathway  could  have  been  of  a  width  sufficient 
to  enable  the  driver  to  work  in  safety  without  inter- 
fering with  the  efficiency  of  the  work,  (e)  One  of  the 
horses  in  the  team  was  fractious  and  unsafe,  (f )  The 
truck  had  no  controlling  instrumentality  to  keep  it 
from  swaying  or  being  thrown  around  violently,  and 
could  have  been  provided  with  an  appliance  which 
would  have  prevented  the  same  from  swinging  without 
interfering  with  its  use.  At  the  time  of  the  accident 
the  plaintiff  had  been  at  work  for  the  defendants  about 
7  hours.  The  court  refused  to  instruct  the  jury,  as 
requested  by  defendants,  that  assumed  risk  and  negli- 
gence of  the  plaintiff  were  defenses.  On  the  contrary, 
it  instructed  that  the  case  came  within  the  purview  of 
the  Employers'  Liability  Act,  and  that  such  defenses 
could  not  be  maintained.  A  verdict  for  $1,000  was 
rendered  by  the  jury,  and  from  a  judgment  thereon 
defendants  appeal.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  F.  C.  Howell,  Messrs.  Wilbur,  Spericer  <&  Beckett, 
Mr.  A.  L.  Clark  and  Messrs.  McCain,  Vinton  <&  Bur- 
dettj  with  an  oral  argument  by  Mr.  Howell. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Isham  N.  Smith,  Mr.  Lon  L.  Parker  and  Mr.  Rich- 
ard Talhoy,  with  an  oral  argument  by  Mr.  Smith. 
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Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  sole  question  contended  for  in  this  case  is 
whether  or  not  the  same  comes  within  the  provisions 
of  the  Employers'  Liability  Act  (Laws  1911,  p.  16). 
The  pleadings  and  the  evidence  in  this  cause  bring  the 
same  within  the  scope  of  the  above  act :  Schulte  v.  P(ic. 
Paper  Co.,  67  Or.  334  (135  Pac.  527, 136  Pac.  5).  The 
proof  fairly  shows  that  the  work  in  which  the  plaintiff 
was  engaged  at  the  time  of  the  injury  involved  a  risk  or 
danger  inherent  therein.  It  appears  that  the  walk  for 
the  teamsters  beside  the  roadway,  which  had  sharp 
curves  and  angles,  was  too  narrow  for  safety;  that 
other  workmen  had  been  knocked  therefrom  by  loads 
of  timber ;  and  that  the  walk  could  have  been  widened ; 
and  the  efficiency  of  the  structure  still  have  been  pre- 
served. It  is  shown  that  waste  material  was  allowed 
to  accumulate  on  the  walkway;  that  the  truck  had  no 
brake  or  contrivance  to  keep  the  same  from  being 
thrown  violently  around  across  the  pathway;  that  it 
was  practicable  to  use  instrumentalities  which  would 
have  steadied  the  load  and  prevented  it  from  swing- 
ing; that  one  of  the  horses  in  the  team  was  fractious. 
The  jury  could  fairly  find  under  all  the  circumstances 
that  on  account  of  the  negligence  of  the  owner  the 
premises  were  not  a  safe  place  for  the  plaintiff  to  work. 

Section  1  of  the  Employers'  Liability  Act,  after  mak- 
ing specific  requirements,  contains  the  following  com- 
mand: 

*'And  generally,  all  owners,  contractors  or  subcon- 
tractors, and  other  persons  having  charge  of,  or  re- 
sponsible for,  any  work  involving  a  risk  or  danger  to 
the  employees  or  the  public,  shall  use  every  device,  care 
and  precaution  which  it  is  practicable  to  use  for  the 
protection  and  safety  of  life  and  limb,  limited  only  by 
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the  necessity  for  preserving  the  efficiency  of  the  struc- 
ture, machine  or  other  apparatus  or  device,  and  vdth- 
out  regard  to  the  additional  cost  of  suitable  material 
or  safety  appliance  and  devices.  * ' 

It  is  the  position  of  counsel  for  defendants  that  the 
case  does  not  come  within  either  the  specific  provisions 
or  the  general  clause  of  the  act.  It  may  now  be  re- 
garded as  settled  by  the  decisions  of  this  court  that  the 
general  clause  of  the  law  quoted  above  is  not  restricted 
to  the  particular  persons  and  acts  mentioned  in  the 
first  part  of  the  section,  but  that  it  amplifies  the  scope 
of  the  statute,  by  extending  its  injunction  to  all  persons 
having  charge  of  or  responsible  for  any  work  involv- 
ing a  risk  or  danger  to  the  employees  or  the  public: 
Dunn  V.  Orchard  Land  d  Timber  Co.,  68  Or.  97  (136 
Pac.  872) ;  Heiser  v.  Shasta  Water  Co.,  71  Or.  566  (143 
Pac.  917) ;  Reed  v.  Western  Union  Tel.  Co.,  70  Or.  273 
(141  Pac.  161) ;  Browning  v.  Smiley-Lampert  Lumber 
Co.,  68  Or.  502  (137  Pac.  777) ;  Hartman  v.  Oregon 
Elec.  Ry.  Co.,  a/nie,  p.  310  (149  Pac.  893).  In  other 
words,  that  meaning  should  be  given  to  the  clause 
quoted  which  its  language  plainly  imports.  It  di- 
rects that,  iQ  the  kind  of  work  described  therein, 
every  device,  care  and  precaution  shall  be  used  which 
it  is  practicable  to  employ.  When  it  is  averred  and 
proved  that  in  hazardous  employments,  coming  within 
the  purview  of  such  clause,  an  injury  to  life  or  limb  re- 
sults on  account  of  the  neglect  to  use  such  devices  and 
care,  when  the  same  could  have  been  done  practicably 
without  destroying  the  efficiency  of  the  apparatus  used 
or  impairing  the  result  of  the  work,  the  persons  named 
are  liable  to  respond  in  damages  therefor. 

The  cause  having  been  properly  tried  under  the  stat- 
ute, there  was  no  error  in  the  refusal  of  the  trial  court 
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to  instruct  the  jury  according  to  the  rules  of  the  com- 
mon law  upon  the  questions  of  assumption  of  risk  and 
contributory  negligence. 

Finding  no  error  in  the  record,  the  judgment  of  the 
lower  court  is  affirmed.  Affibmbd. 

Mb.  Justicb  McBbide  did  not  sit 


'Ar^ed  September  10,  affirmed  September  21,  1915. 

McGEE  V.  CAELTON  LUMBER  CO. 

(151  Pac.  652.) 

Master  and  Servant — ^Injuriee  to  Servant — Workmen's  Compensation 
Act. 

1.  Plaintiff,  a  teamster,  was  injured  by  coming  in  contact  with  a 
mono-rail  transfer  while  driving  a  wagon  on  a  dock  of  the  defendant. 
The  wagon  crowded  the  horses,  one  of  which  was  fractious,  and  plain- 
tiff nearly  lost  his  balance,  and  in  attempting  to  hold  on  raised  his 
head,  which  came  in  contact  with  the  plank  of  the  mono-rail,  which 
was  only  six  inches  above  the  top  of  the  wagon-bed.  Held,  that  plain- 
tiff's action  was  governed  by  the  Employers'  Liability  Act  (Laws  1911, 
p.  16),  and  the  master  could  take  advantage  of  neither  the  defense  of 
contributory  negligence  nor  assumption  of  risk;  the  place  of  work  and 
appliances  being  dangerous. 

[As  to  who  is  "workingman"  within  meaning  of  the  "V^brkmen's 
Compensation  Act,  see  note  in  Ann.  Cas.  19130,  28. 

Trial — ^Personal  Injuries — ^Instructions — ^Bequests. 

2.  Where  no  more  specific  instruction  was  requested,  an  instruc- 
tion charging  the  jury  that,  if  the  servant  was  permanently  injured, 
they  should  estimate  what  he  was  actually  worth  as  a  wage-earner  by 
considering  how  many  years  he  would  have  an  earning  capacity,  and 
what  would  be  a  reasonable  wage  under  the  evidexkce,  and  should 
allow  compensation  only  for  the  damages  sustained  by  the  injury,  was 
sufficient. 

From  Yamhill :  Webster  Holmes,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Bean. 

This  is  an  action  brought  by  the  plaintiff,  M.  A. 
McGee,  against  the  defendants,  the  Carlton  Lumber 


Sept.  1915.]     McGeb  v.  Cablton  Lumber  O).  447 

Company  and  the  Carlton  Fir  Lumber  Company,  to 
recover  damages  for  a  personal  injury  he  received  on 
April  28, 1914,  while  in  their  employ.  McGee  was  em- 
ployed as  a  teamster  by  the  defendants,  and  was  injured 
by  coming  in  contact  with  a  mono-rail  transfer  while 
driving  a  wood  wagon  upon  one  of  their  docks.  The 
plant  of  the  defendants,  so  far  as  material  here,  is 
located  upon  the  ordinary  docks  which  are  to  be  found 
around  ordinary  lumber-yards.  Their  sawmill  and 
planing-mill  are  situated  at  the  extreme  west  end  of  the 
plant,  and  at  that  point  slabs  accumulate  as  the  logs 
are  sawed.  When  some  member  of  the  companies  de- 
sires a  load  of  wood,  it  is  delivered  to  him  by  their 
employees  by  a  team  and  wagon  belonging  to  the  com- 
panies. The  wagons  used  for  this  purpose  are  similar 
to  those  in  use  in  other  woodyards.  They  are  so  con- 
structed that  the  bed  may  be  pushed  backward  by 
means  of  a  crank,  so  that  it  will  dump  its  contents.  A 
board  about  80  inches  in  width  and  30  inches  in 
length  is  placed* on  the  extreme  front  and  on  a  level 
with  the  bottom  part  of  the  bed.  There  is  no  brake 
on  the  wagon.  The  docks  of  the  defendant  com- 
panies are  at  no  point  more  than  10  or  12  feet  above 
the  ground.  They  are  merely  plank  driveways  over 
which  lumber  is  transported  from  one  part  of  the 
yard  to  another.  The  defendants  have  what  is  known 
as  the  mono-rail,  which  is  operated  upon  a  station- 
ary track  consisting  of  one  rail  a  number  of  feet 
above  the  ground.  By  means  of  this  mono-rail  lum- 
ber is  carried  from  one  part  of  the  yard  to  another. 
They  also  have  what  is  called  a  mono-rail  transfer, 
which  consists  of  two  large  timbers  more  than  50  feet 
apart  and  about  8  feet  above  the  floor  of  the  dock.  At 
the  time  the  plaintiff  received  his  injury  he  was  driv- 
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ing  one  of  these  wood  wagons  from  the  dock.  After 
he  had  passed  under  the  west  timber  of  the  mono-rail 
transfer^  as  he  stated,  he  thought  he  heard  someone 
call,  raised  up  from  the  board  or  seat  which  was  on  the 
bottom  of  the  bed  of  the  wagon,  and  while  standing  up 
came  in  contact  with  the  east  timber  of  the  mono-rail 
transfer,  thereby  catching  his  head  between  it  and  the 
wagon-bed,  producing  the  injury. 

The  plaintiff  alleged  that  the  harness  used  on  the 
horses  which  he  was  driving  had  no  breeching;  that 
there  was  no  brake  on  the  wagon,  and  by  reason  thereof, 
on  account  of  a  slight  descent  to  pass  under  the  mono- 
rail timbers,  the  wagon  ran  forward  and  caused  the 
horses  to  move  at  a  more  rapid  rate  of  speed  than  they 
would  otherwise  have  done ;  that  one  of  the  horses  was 
fractious  and  the  team  hard  to  manage ;  that  the  heavy 
supporting  timbers  of  the  mono-rail  were  too  close  to 
the  driveway  and  to  the  top  of  the  load  or  wagon-bed 
containing  wood,  leaving  no  room  for  the  driver  to 
stand  on  any  part  of  the  wagon  and  pass  under  the 
mono-rail;  that  the  roadway  beneath  the  mono-rail 
timbers  sags  or  slopes,  making  either  end  thereof  slant- 
ing ;  that  there  were  no  warning  signs  or  notices  of  any 
kind  above  or  near  the  timbers  of  the  mono-rail  to  cau- 
tion the  workmen  of  their  approach  thereto ;  that  there 
was  no  foot-rest  whereby  the  driver  could  brace  him- 
self, and  no  handhold  or  safeties  with  which  the  driver 
could  steady  himself  or  hold  to  while  driving  the  team 
down  the  incline — all  of  which  could  have  been  pro- 
vided for  without  destroying  the  efficiency  of  the  struc- 
ture or  work. 

The  defendants*  answer  is  framed  upon  the  theory 
of  a  common-law  action  and  sets  forth  the  following 
defenses:  (1)  Assumption  of  risk;  and  (2)  contribu- 
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tory  negligence.  The  reply  put  in  issue  the  affirmative 
defenses.  Upon  the  trial  a  verdict  was  rendered  in 
favor  of  plaintiff  for  the  sum  of  $2,000.  To  obtain  a 
reversal  of  the  judgment  thereon,  the  defendants  ap- 
peal. Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  F.  C.  Howell,  Mr.  A.  L.  Clark  and  Messrs.  Wilbur, 
Spencer  d  Beckett,  with  oral  arguments  by  Mr.  HoweU 
and  Mr.  Clark. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  I  sham  N.  Smith,  Mr.  B.  A.  Kliks,  Mr.  Lon  L.  Par- 
ker and  Mr.  Richard  Tdlhoy,  with  an  oral  argument  by 
Mr.  Smith. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  defendants  claim  that  the  action  comes  within 
the  rules  of  the  common  law  and  requested  an  instruc- 
tion accordingly.  The  court  refused  this  request,  and 
instructed  the  jury  according  to  the  provisions  of  the 
Employers'  Liability  Act  The  defendants  assign  this 
as  error. 

1.  A  summary  of  the  plaintiff  *s  evidence  furnishes  a 
fair  setting  for  the  case.  He  testified  in  part  as  fol- 
lows: 

'*A.  My  orders  was,  when  I  went  out  of  the  bam, 
by  the  bam  boss,  Mr.  Schaer,  to  get  the  load  as  soon 
as  possible,  and  he  would  wait  for  me  up  to  the  barn. 
And  I  went  down,  and  I  can 't  remember  whether  I  took 
down  a  load  of  lumber  to  the  planing-mill  or  not ;  but 
anyway  I  went  and  got  the  load  of  wood  as  soon  as  I 
could  get  it,  and  come  up  to  the  driveway  you  are  sup- 
posed to  drive  into,  and  it  was  blocked  with  three 
truck-loads  of  lumber,  two  side  by  side,  and  the  other 
in  ahead.    I  forget  which  side  of  the  driveway  they 
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were  on,  but  two  side  by  side  here,  and  the  other  one 
over  on  this  side,  and  you  couldnH  get  through  with  one 
horse  single,  and  Swanson,  one  of  the  teamsters,  was 
down  by  the  mono-rail,  and  I  stopped  my  team  by  the 
first  turn  as  I  got  up  on  the  main  driveway,  and  Swan- 
son,  knowing  what  the  orders  was,  hollered  for  me  to 
come  up.  I  hollered  up,  *Is  it  open!'  and  he  says  it 
was  not  open,  'but  there  is  one;  I  will  pull  it  across 
so  as  to  let  you  through, '  which  he  did.  He  passed  me 
just  around  the  comer  from  the  mono-raU.  I  turned 
and  started  down  under  the  mono-rail  and  sat  down  on 
the  foot-rest  or  seat,  whichever  you  might  call  it,  to 
avoid  danger.  No  breeching  on  my  harness,  no  brake  on 
the  wagon,  and  no  self -guard  for  a  man  whatever,  not 
even  a  finger  hole  to  grab  hold  of,  unless  you  grabbed 
hold  of  the  wagon.  In  going  down  I  had  the  lines  in  both 
hands  to  hold  the  horses,  they  were  a  little  hard  in  the 
mouth,  and  that  load  crowding  them  there,  and  they 
were  not  deadheads,  wouldnH  stand  no  whip,  they  got 
to  going,  and  no  foot-rest — ^there  is  a  chain  that  holds 
up  the  tongue,  that  runs  out  in  front,  that  is  the  only 
foot-rest  there  is.  *  * 

*  *  Q.  Go  ahead  and  tell  what  you  did. 

**A.  Well,  that  is  all  the  foot-rest  youVe  got,  and 
when  I  got  down  the  hill  it  tipped  so  I  was  practically 
off  the  seat,  and  I  knew  what  the  result  would  be  if  I 
fell.  I  would  get  run  over,  if  I  didn't  get  kicked  to 
pieces  by  that  fractious  horse.  *  * 

**A.  I  was  practically  off  the  seat  when  I  got  down 
this  first  driveway.  This  first  incline  to  show  you 
here.  I  took  my  hand  up  on  this,  holding  the  lines  in 
one  hand,  to  pull  myself  up,  and  I  wouldn  't  be  positive 
somebody  hollered,  which  was  frequently  done  if  they 
wanted  one  of  the  teamsters,  or  whistle,  and  in  case 
they  don't  hear,  they  might  see  them  and  motion  to 
come  there,  and  at  the  time  I  pulled  myself  up,  think- 
ing that  hollering  was  behind  me.  Why  then,  as  I 
pulled  myself  up,  the  timber  must  have  hit  me  in  the 
head  and  drove  my  face  right  into  the  front  end  of  the 
load  of  wood.'' 
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Other  evidence  detailed  the  circumstances  and  de- 
scribed the  premises  as  stated  above.  There  is  practi- 
cally no  controversy  as  to  the  main  facts  of  the  case. 
The  main  feature  of  the  case  is  much  the  same  as  that 
in  Davis  v.  Carlton  Lumber  Co.  et  al.,  ante,  p.  441  (151 
Pac.  650),  in  which  an  opinion  has  been  this  day  ren- 
dered. What  was  said  in  that  case  need  not  be  re- 
peated here.  The  evidence  tended  to  support  the  alle- 
gations of  the  complaint.  It  disclosed  that  the  work 
in  which  plaintiff  was  engaged  involved  a  risk  or  dan- 
ger to  him ;  that  there  was  a  lack  of  the  use  of  devices, 
care  and  precaution  on  the  part  of  defendants  for  the 
protection  and  safety  of  life  and  limb ;  that  an  injury 
to  plaintiff  resulted;  that  it  was  practicable  to  have 
taken  the  necessary  precautions.  The  general  clause 
of  the  Employers'  Liability  Act  (Laws  1911,  p.  16)  ap- 
plies to  the  facts  in  this  case.  It  requires  all  persons 
having  charge  of  or  responsible  for  any  work  involving 
a  risk  or  danger  to  the  employees  or  the  public  to  use 
every  device,  care  and  precaution  which  it  is  practi- 
cable to  use  for  the  protection  and  safety  of  life  and 
limb.  If  there  was  not  sufficient  room  to  drive  a  loaded 
wagon  under  the  supporting  timbers  of  the  mono-rail, 
it  was  the  duty  of  the  defendants  to  *'have  made  suffi- 
cient room,'*  or  have  refrained  from  using  the  space 
or  driveway,  according  to  the  rule  announced  by  the 
court  through  Mr.  Justice  Ramsey  in  Wasiljeff  v.  Haw- 
ley  Pulp  (&  Paper  Co.,  68  Or.  487  (137  Pac.  755,  at  page 
760,  paragraph  6). 

There  is  little  room  for  argument  but  that  the  work 
was  dangerous  and  the  place  unsafe  to  drive  a  team  and 
wagon  under  timbers  with  a  space  of  only  about  6 
inches  between  the  top  of  the  wagon-bed  and  the  tim- 
bers.   It  would  seem  that  the  other  accouterments  com- 
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plained  of  tended  to  increase  the  danger.  There  was 
no  error  in  charging  the  jury  according  to  the  provi- 
sions of  the  Employers*  Liability  Act,  and  that  the 
defenses  of  assumption  of  risk  and  contributory  negli- 
gence pleaded  by  defendants  were  not  available :  Wol- 
siffer  V.  Bechill  Bros.,  76  Or.  516  (146  Pac.  513). 

2.  Defendants '  counsel  objected  and  excepted  to  that 
part  of  the  charge  to  the  jury  pertaining  to  the  measure 
of  damages  for  a  permanent  injury.  The  court  in- 
structed the  jury,  in  effect,  that,  if  they  found  that  the 
plaintiff  was  permanently  injured,  they  should  esti- 
mate what  he  was  actually  worth  as  a  wage-earner,  by 
considering  how  many  years  he  would  have  an  earning 
capacity,  what  would  be  a  reasonable  wage,  and  how 
much  he  would  earn,  and  all  the  elements  shown  by  the 
evidence,  and  by  only  allowing  compensation  for  the 
damages  he  sustained  by  reason  of  the  injury.  It  is 
urged  that  the  illustration  used  by  the  court  was  of  a 
different  import,  but  we  do  not  so  construe  the  instruc- 
tion taken  as  a  whole.  We  find  no  request  for  a  more 
specific  instruction  upon  this  point.  The  verdict  does 
not  indicate  that  the  jury  was  misled  by  the  illustration 
used  by  the  court.  Under  the  circumstances,  we  think 
the  charge  was  sufficient :  McClaugherty  v.  Rogue  Riv. 
Elec.  Co.,  73  Or.  135  (140  Pac.  64,  144  Pac.  569). 

We  find  no  reversible  error  in  the  record.  The  judg- 
ment of  the  lower  court  is  therefore  affirmed. 

Ajpfibmed. 

Mb.  Justice  McBbide  did  not  sit. 
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Argued  September  8,  reversed  September  21, 1015. 

STATE  V.  PEERY. 

(151  Pac.  655.) 

IntozlcatiBg  Idquon — OffenseB— Furnishing  Uquor  to  Oonyicts. 

1.  Under  Laws  of  1913,  page  266,  making  it  an  offense  to  give, 
sell  or  famish  intoxicants  to  any  person  sentenced  to  serve  a  term  in 
the  penitentiary,  the  fact  that  defendant  did  not  know  the  person  to 
whom  he  was  furnishing  intoxicants  was  a  convict  is  no  defense;  the 
crime  being  wholly  statutory. 

Statates— Construction— Title  of  Acts. 

2.  Laws  of  1913,  page  266,  is  entitled  an  aet  to  prevent  the  sale 
or  furnishing  of  intoxicating  liquors  to  any  convict  or  prisoner  in  the 
state  penitentiary.  The  body  of  the  act  makes  it  an  offense  to  sell 
or  furnish  liquor  to  any  person  sentenced  to  serve,  or  serving,  a  term 
in  the  penitentiary.  Article  IV,  Section  20,  of  the  Constitution,  pro- 
vides that  every  act  shall  embrace  but  one  subject  and  matters  prop- 
erly connected  therewith,  which  subject  shall  be  expressed  in  the  title. 
Held  that,  in  view  of  the  restrictive  title  of  the  act,  it  did  not  apply 
to  paroled  convicts  not  in  the  penitentiary,  and  it  was  no  offense  for 
one  to  furnish  them  with  liquor. 

[As  to  the  constitutional  requirement  that  a  statute  must  em- 
brace but  one  subject  and  that  the  title  must  express  it,  see  note 
in  61  Am.  Dec  837.] 

Prom  Marion :  Percy  E.  Kellt,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Eaeik. 

The  defendant,  Joe  Perry,  was  indicted  and  con- 
victed of  furnishing  intoxicating  liquors  to  a  convict 
sentenced  to  serve  a  term  in  the  Oregon  state  peniten- 
tiary. It  was  conceded  on  the  trial  that  David  Snyder, 
the  person  to  whom  the  liquor  was  supplied,  had  been 
sentenced  to  the  penitentiary,  but  at  the  time  the  liquor 
was  furnished  was  out  under  parole  and  doing  business 
for  himself  in  the  City  of  Salem.  The  defendant 
offered  to  prove  that  he  did  not  know  that  Snyder  was 
a  convict.  This  testimony  was  refused  by  the  court, 
and  exception  taken. 
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The  indictment  was  found  under  the  provisions  of 
Chapter  151,  Laws  of  1913.  The  title  of  the  act  is  as 
follows,  so  far  as  it  relates  to  this  transaction: 

**An  act  to  prevent  the  barter,  sale,  trading,  giving 
or  furnishing  of  intoxicating  liquors  *  *  to  any  con- 
vict or  prisoner  in  the  Oregon  state  penitentiary.  •  •  ' » 

This  act  denounces  a  penalty  upon  the  giving,  selling 
or  furnishing,  or  aiding  in  such  selling,  trading  or  giv- 
ing to  any  person  sentenced  to  serve  or  serving  a  term 
in  the  Oregon  state  penitentiary.  Rbvebsbd. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Smith  <&  Shields,  with  an  oral  argument  by  Mr. 
Roy  F.  Shields. 

For  the  State  there  was  a  brief  and  an  oral  argument 
by  Mr.  Ernest  R.  Ringo,  District  Attorney. 

Mb.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  The  defendant  claims  that  the  court  erred  in  re- 
fusing to  allow  him  to  prove  that  he  did  not  know  that 
the  person  to  whom  the  liquor  was  furnished  was  a 
convict.  We  cannot  agree  with  this  contention.  This 
court  has  held  in  many  cases  that  in  purely  statutory 
crimes,  unless  there  is  incorporated  into  the  legislative 
definition  of  the  oflfense  the  element  of  knowledge  on 
the  part  of  the  defendant,  the  intent  with  which  the  act 
was  done  is  not  an  ingredient  of  the  offense,  and  that 
lack  of  knowledge  on  the  part  of  the  defendant  is  not 
a  defense:  State  v.  Brown,  73  Or.  325  (144  Pac.  444), 
and  cases  cited.  The  offense  charged  was  purely 
malum  prohibitum,  and  in  such  cases,  unless  the  legisla- 
ture so  describes  the  crime  as  to  make  knowledge  and 
intent  an  ingredient  of  the  crime,  the  court  will  not 
ingraft  that  into  the  case. 
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2.  Counsel  for  defendant  claims  that,  this  statute 
being  broader  than  the  title,  the  act  falls  within  the 
prohibition  of  Section  20,  Article  IV,  of  the  Constitu- 
tion, which  provides  that  every  act  shall  embrace  but 
one  subject  and  matters  properly  connected  therewith, 
which  subject  shall  be  expressed  in  the  title.  This  sub- 
ject has  been  fruitful  of  litigation,  and  has  been  many 
times  before  this  court  for  adjudication.  Mr.  Justice 
WoLVBRTON,  in  Clemmensen  v.  Peterson,  35  Or.  47  (56 
Pac.  1015),  says: 

This  provision  **was  designed  by  the  framers  of  the 
Constitution  that  in  every  case  the  proposed  measure 
should  stand  upon  its  own  merits,  and  that  the  legisla- 
ture should  be  fairly  satisfied  of  its  purpose  by  an  in- 
spection of  the  title,  when  required  to  pass  upon  it,  so 
as  not  to  be  surprised  or  misled  by  the  subject  which 
the  title  purported  to  express. ' ' 

Spaulding  Logging  Co.  v.  Independence  Imp.  Co., 

42  Or.  394  (71  Pac.  132),  holds: 

*  *  The  intention  of  the  Constitution  plainly  is  that  the 
subject  of  the  proposed  legislation  shall  be  stated  in  the 
title,  so  that  the  members  of  the  legislature  and  the 
public  may  thereby  be  informed  of  the  subject  on  which 
the  former  are  invited  to  vote  and  legislate,  without  the 
necessity  of  studying  the  entire  bill;  and  the  courts 
cannot  reject  as  surplusage  any  material  part  of  the 
title  in  order  to  make  it  conform  to  some  other  or 
different  legislation. ' ' 

Counsel  for  the  state  earnestly  contend  that  this  act 
reaches  every  convict  sentenced  to  confinement  in  the 
penitentiary,  whether  in  or  out  of  that  institution,  and 
that  the  general  subject  mentioned  in  the  title  of  fur- 
nishing liquor  to  a  convict  is  sufficient  to  uphold  the 
act ;  but  we  cannot  agree  with  this.  The  title  contains 
the  words,  *  *  to  prevent  the  furnishing  of  liquor  to  any 
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convict  or  prisoner  in  the  penitentiary/*  and  nowhere 
in  the  title  is  this  subject  enlarged,  confining  the  legis- 
lation to  convicts  in  the  prison.  No  one  on  reading 
this  title  would  dream  that  it  was  intended  to  or  did 
go  beyond  those  so  confined. 

*'As  the  legislature  may  make  the  title  to  an  act  as 
restrictive  as  they  please,  it  is  obvious  that  they  may 
sometimes  so  frame  it  as  to  preclude  many  matters 
being  included  in  the  act  which  might  with  entire  pro- 
priety have  been  embraced  in  one  enactment  with  the 
matters  embraced  in  the  title,  but  which  must  now  be 
excluded  because  the  title  has  been  made  unnecessarily 
restrictive.  The  courts  cannot  enlarge  the  scope  of 
the  title ;  they  are  vested  with  no  dispensing  power;  the 
Constitution  has  made  the  title  the  conclusive  index 
to  the  legislative  intent  as  to  what  shall  have  opera- 
tion; it  is  no  answer  to  say  that  the  title  might  have 
been  made  more  comprehensive,  if  in  fact  the  legisla- 
ture have  not  seen  fit  to  make  it  so'*:  Cooley,  Const. 
Lim.  (7  ed.),  p.  212. 

This  completely  answers  the  argument  of  the  state 
in  the  case  at  bar.  The  legislature  might  have  included 
in  the  act  the  matter  in  issue  here,  but  in  the  title  of 
the  act  it  saw  fit  to  confine  it  to  persons  in  the  peniten- 
tiary, and  under  such  a  title  it  cannot  be  extended  to 
a  man  who  has  been  paroled  and  is  out  in  business. 

The  judgment  is  reversed  and  the  defendant  dis- 
charged. Bevebsed. 

Mb.  Chief  Justice  Moobe,  and  Mb.  Justice  Habbis 
concur. 

Mr.  Justice  Bean  dissenting. 
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Argued  September  13,  affirmed  September  21, 1915. 

MANN  V.  W.  A.  GORDON  CO. 

(151  Pac.  704.) 

Ctaralshinent — Jiinsdlction-7<yomplaint. 

1.  A  complaint,  labeled  "Allegations  and  Interrogatories,'*  wbieh 
set  np  that  the  defendant  was  indebted  to  the  garnishee,  is  sufficient 
to  give  the  court  jurisdiction  of  the  garnishment  proceeding,  though 
no  interrogatories  were  filed. 

Aflslgiuneiits  for  Benefit  of  Creditors — ^Validity— Insolvency  Act. 

2.  Where  a  debtor  corporation  assigned  funds  held  by  a  trustee  to 
one  of  its  creditors,  who  was  to  prorate  the  payment  with  other  credi> 
tors,  and  there  was  a  partial  payment  ^ro  rata  of  the  debts,  such  pay- 
ment not  discharging  the  same,  the  assignment  was  not  ineffective  as 
a  void  attempt  at  a  statutory  assignment. 

[As  to  when  an  assignment  is  deemed  fraudulent  and  the  effect 
of  the  fraud  thereon,  see  note  in  58  Am.  St.  Rep.  74.] 

Corporations — Corporate  Officers — ^Powers  of. 

3.  The  payment  of  debts  is  part  of  the  ordinary  business  of  a  cor- 
poration, and  in  the  absence  of  proof  to  the  contrary  it  will  be  pre- 
sumed to  be  within  the  scope  of  the  authority  of  a  general  manager, 
whether  he  be  acting  as  an  officer  de  jure  or  de  facto. 

Corporations — Officers — ^Authority  of  General  Bianager. 

4.  An  officer  of  a  corporation  may  be  authorized  to  act  for  it  by 
parol,  and  proof  of  his  authority  may  be  shown  in  that  manner;  a 
special  resolution  of  the  board  of  directors  being  unnecessary. 

From  Multnomah :  Henry  E.  McGinn,  Judge. 

Department  2.    Statement  by  Mr.  Justice  Benson, 

On  April  1, 1914,  S.  C.  Mann  began  an  action  against 
the  W.  A.  Gordon  Company,  a  corporation,  for  the  re- 
covery of  $2,097.20,  and  on  the  same  day  a  writ  of  at- 
tachment was  issued  therein.  On  April  10th  the  writ 
and  a  notice  of  garnishment  were  served  upon  R.  L. 
Sabin,  who  was  supposed  to  have  in  his  possession 
certain  funds  belonging  to  the  defendant  corporation. 
On  April  23d,  Sabin  having  failed  to  make  any  return 
under  the  garnishment  proceedings,  plaintiff  filed  a 
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' 

complaint,  labeled  ** Allegations  and  Interrogatories/' 
against  the  garnishee,  setting  out  the  facts,  and 
praying  that  Sabin  be  required  to  appear  and  answer 
as  to  the  property  in  his  hands  subject  to  attachment 
for  the  debts  of  the  defendant  corporation.  The  gar- 
nishee filed  his  answer  to  this  complaint,  denying  that 
he  had  any  property  in  his  hands  belonging  to  the  W. 
A.  Gordon  Company,  and  alleging  affirmatively  that 
on  March  23,  1914,  one  G.  E.  Knight  had  assigned  to 
him  certain  personal  property  in  trust  for  the  use  and 
benefit  of  the  creditors  of  said  G.  E.  Knight,  of  which 
the  W.  A.  Gordon  Company  was  one ;  that  on  April  2, 
1914,  the  W.  A.  Gordon  Company  had  made  and  de- 
livered to  the  Wasco  Warehouse  Milling  Company  its 
order  upon  Sabin,  directing  him,  as  such  trustee,  to  pay 
to  the  order  of  the  Wasco  Warehouse  Milling  Com- 
pany, for  itself  and  others  named,  any  moneys  due  or 
to  become  due  from  him  on  account  of  the  claim  of  the 
W.  A.  Gordon  Company  against  G.  E.  Knight;  that  the 
said  order  was  presented  to  him  on  April  2d,  and  was 
then  accepted  by  him ;  that  on  April  10th  there  was  no 
property  in  his  hands  belonging  to  the  W.  A.  Gordon 
Company.  A  reply  having  been  filed,  a  hearing  was 
had,  resulting  in  a  judgment  of  the  trial  court  in  favor 
of  the  garnishee,  and  plaintiff  appeals.      Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Leroy  Lomax. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Huntington  <&  Wilson,  with  an  oral  argument 
by  Mr.  Beta  8.  Huntington. 
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Mb.  Justice  Benson  delivered  the  opinion  of  the 
conrt. 

1.  Respondent  contends  that  the  trial  court  never 
acquired  jurisdiction  of  the  proceeding,  for  the  reason 
that  no  interrogatories  were  filed  by  appellant  with  his 
complaint.  We  cannot  agree,  however,  with  this  posi- 
tion, for  it  appears  to  us  quite  clear  that  the  allega- 
tions filed  by  plaintiff  are  sufficient  to  give  the  court 
jurisdiction,  and  we  think  that  the  case  of  Smith  v. 
Conrad,  23  Or.  206  (31  Pac.  398),  cited  by  respondent, 
fully  sustains  our  view. 

2.  We  therefore  proceed  to  consider  appellant  *s  as- 
signments of  error.  These  are  several  in  number,  but 
as  counsel  for  appellant  has  properly  said  in  his  brief : 

**Each  and  every  assignment  relates  directly  or  in- 
directly to  the  one  principal  question,  viz.,  the  legal 
effect  of  the  writing  involved. ' ' 

This  writing  about  which  the  entire  controversy 
centers  reads  thus : 

**Mr.  E.  L.  Sabin,  Secretary  Merchants'  Protective 
Assn.,  Portland,  Oregon — 

*'Dear  Sir:  Please  pay  to  the  order  of  the  Wasco 
Warehouse  Milling  Company,  in  trust  for  itself  and 
B.  P.  Anderson  of  Haines,  Oregon,  Grand  View  Feed 
&  Fuel  Company  of  Grand  View,  Washington,  Gaston 
Gardens  Company,  Portland,  Oregon,  S.  C.  Mann, 
North  Powder,  Oregon,  and  E.  E.  Wilson,  of  Baker, 
Oregon,  any  moneys  due  or  to  become  due  from  you  on 
account  of  the  claim  of  the  W.  A.  Gordon  Company 
against  G.  E.  Kjoight,  and  the  receipt  of  said  Wasco 
Warehouse  Milling  Company  will  be  a  receipt  to  you 
for  said  money. 
**  Dated  Portland,  Oregon,  this  2d  day  of  April,  1914. 

**The  W.  a.  Gordon  Company, 

''PerE.  P.  Knight, 
' '  Secretary. 
**Eeceived  this  notice  April  2, 1914,  2 :45  p.  m. 

**B.L.  Sabin/' 
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PlaintiflF  contends  that  this  transfer  is  ineffective  for 
any  purpose  for  several  reasons :  (1)  That  it  is  a  void 
attempt  to  make  a  statutory  assignment  under  the  in- 
solvency laws  of  the  state,  and  ineffective  because  it 
does  not  comply  fully  with  the  statute;  (2)  because  it 
purports  to  be  the  unauthorized  act  of  the  secretary  of 
the  corporation,  and  therefore  void;  (3)  that  there  is 
no  competent  evidence  that  B.  P.  Knight  was  the  secre- 
tary of  the  defendant  corporation. 

The  testimony  as  a  whole  was  not  sent  up,  but  from 
the  fragments  included  in  the  bill  of  exceptions  we 
gather  that  W.  A.  Gordon  was  the  president  and  gen- 
eral manager  of  the  corporation,  exercising  practically 
all  the  powers  thereof ;  that  R.  P.  Knight  was  the  secre- 
tary ;  that  in  the  fall  of  1913  Gordon  left  the  state,  leav- 
ing Knight,  the  secretary,  in  absolute  control  of  the 
corporate  affairs.  The  record  is  silent  as  to  the  extent 
of  the  corporation's  assets,  or  as  to  the  number  or 
names  of  its  creditors,  and  also  as  to  the  extent  of  its 
liabilities.  As  already  stated,  the  plaintiff  was  a  cred- 
itor, and  on  April  1st  began  an  action  to  recover  his 
debt.  The  Wasco  Warehouse  Milling  Company  was 
also  a  creditor,  and  had  been  pressing  the  corporation 
for  a  settlement  of  its  claim.  Among  the  assets  of  the 
W.  A.  Gordon  Company  was  a  claim  against  one  G.  B. 
Knight,  who  had  made  an  assignment  for  the  benefit 
of  his  creditors,  naming  Sabin  as  trustee.  As  such 
trustee,  Sabin  had  in  his  possession  on  April  2d  some 
moneys  which  were  subject  to  application  upon  the 
claim  of  the  Gordon  Company.  On  that  day  the  secre- 
tary of  the  corporation,  in  order  to  avoid  a  lawsuit  with 
the  Wasco  Warehouse  Milling  Company,  gave  it  the 
order  heretofore  set  out,  which  was  accepted  by  the 
Milling  Company,  subject  to  the  condition  tiiat  it  would 
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divide  the  money  so  received  pro  rata  with  certain 
other  creditors  named  in  the  order.  On  the  same  day 
this  order  was  presented  to  Sabin,  who  indorsed  it  as 
above  indicated. 

B.  P.  Ejiight  testified  without  objection  that  he  was 
the  secretary  of  the  company  and  was  in  charge  of  its 
business  at  the  time  these  transactions  occurred.  This 
evidence,  taken  in  connection  with  the  form  of  the 
order  above  set  out,  does  not  disclose  any  effort  at 
making  such  an  assignment  as  is  contemplated  by  the 
state  insolvency  act,  but  simply  a  partial  payment,  pro 
rata,  of  certain  debts  of  the  corporation.  It  does  not 
in  any  sense  act  as  a  discharge  of  any  debt  remaining 
unpaid,  either  in  whole  or  in  part.  It  has  no  other 
effect  than  a  mere  payment  pro  tanto  of  such  debts. 

3.  To  us  it  seems  clear  that  such  payment  of  debts 
is  a  part  of  the  ordinary  business  of  a  corporation,  and 
in  the  absence  of  proof  to  the  contrary  may  be  pre- 
sumed to  be  within  the  scope  of  the  authority  of  a  gen- 
eral manager,  whether  he  be  acting  as  an  officer  de 

jure  or  de  facto. 

4.  As  to  the  admissibility  of  the  evidence  touching 

E.  P.  Knight's  authority  to  execute  the  order,  we  note 
that  4  Thompson's  Corporations  (1  ed.),  section  4624, 
says,  in  effect,  that  proof  of  the  authority  of  an  officer 
to  act  for  a  corporation  need  not  be  made  in  the  form 
of  a  resolution  of  the  board  of  directors,  duly  entered 
upon  the  records  of  the  corporation,  conferring  the 
authority  upon  the  officer ;  but  the  act  of  the  directors 
may  be  shown  by  an  oral  vote,  and  may  be  otherwise 
proved  by  parol,  and  often  equally  well  by  circumstan- 
tial evidence.  In  the  case  of  Markham  v.  Loveland, 
69  Or.  451  (138  Pac.  483),  commenting  upon  this,  Mr. 
Justice  BuBNETT  says: 
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**  Under  modem  business  conditions,  where  the  com- 
monest every-day  transactions  are  corporate  acts,  it 
would  be  intolerable  if  everything  were  required  to  be 
proven  by  a  special  resolution  of  the  board  of  directors 
in  each  instance. '* 

Finding  no  error  in  the  record,  the  judgment  of  the 
lower  court  is  affirmed.  Affibmed. 

Mb.  Chief  Justice  Moore^  Mb.  Justice  Bean  and 
Mb.  Justice  Habbis  concur. 


Argued  September  7,  reversed  September  21,  1919. 

STATE  V.  LOUIE  HINO. 

(151  Pac.  706.) 

Orimiiul  Law— Brldence— AdndBBlbUlty— Uncertilled  Paper. 

1.  In  a  prosecution  for  murder,  an  uncertified  paper,  being  the 
deputy  county  clerk's  memorandum,  purporting  to  show  that  defend- 
ant, when  arraigned,  stated  his  true  name  to  be  another  than  that 
under  which  he  was  indicted,  was  incompetent,  where  there  was  a 
journal  entry  showing  the  arraignment,  which  might  be  proved  under 
Section  752,  L.  O.  L.,  providing  that  judicial  records  may  be  proved 
by  the  production  of  the  original,  or  a  copy  thereof,  certified  by  the 
clerk  having  custody  thereof. 

Witneeeeii    Tmpeachmwit — Character. 

2.  Evidence  of  the  good  reputation  of  a  witness  for  the  state  for 
truth  was  inadmissible  where  the  reputation  of  such  witness  had  not 
been  impeached,  except  by  contradiction  of  his  testimony;  Section  865, 
L.  O.  L.,  providing  that  the  good  character  of  a  witness  is  not  admis- 
sible untU  the  character  of  such  witness  has  been  impeached. 

[As  to  impeaching  witnesses,  see  note  in  14  Am.  St.  Bep.  157.] 

Orlminal  Law— Appeal  and  Error— Review— Eyidflnce. 

3.  In  a  murder  case,  an  assignment  of  error  that  there  was  no  evi- 
dence to  warrant  an  instruction  on  manslaughter  will  not  be  examined, 
where  it  does  not  appear  that  the  bill  of  exceptions  contained  all  of 
the  evidence. 

From  Multnomah :  Geobgb  N.  Davis^  Judge. 
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Department  1.    Statement  by  Mr.  Justice  Habbis. 

Louie  Hing  was  indicted  for  murder  in  the  second 
degree  on  account  of  the  killing  of  Lum  Fong.  A  trial 
resulted  in  a  verdict  finding  the  defendant  guilty  of 
manslaughter.  It  is  related  in  the  bill  of  exceptions 
that  three  Chinese  witnesses,  Seid  Jan,  Ju  Foo  and 
Chin  Sing,  in  support  of  the  indictment,  testified  that 
on  the  night  of  March  16,  1913,  the  defendant,  accom- 
panied by  another  Chinese,  entered  a  store  conducted 
by  the  deceased  at  81  Second  Street,  in  Portland ;  that, 
Louie  Hing  having  asked  Lum  Fong  for  5  cents  worth  of 
olives,  the  latter  delivered  the  olives  to  the  defendant, 
who  then  paid  Lum  Fong ;  and  that  the  defendant  shot 
Lum  Fong  when  the  latter  was  about  to  deposit  the 
money  in  the  cash  register.  The  state  also  called  a 
detective  and  captain  of  police,  each  of  whom  testified 
that  diligent  search  had  been  made  for  the  defendant 
until  the  time  of  his  arrest.  E.  J.  Kennedy,  the  assist- 
ant county  jailer,  declared  that  the  defendant  gave 
Gun  Shing  as  his  name,  and  refused  to  answer  to  the 
name  of  Louie  Hing  while  in  jail.  P.  Maloney  and 
Tom  Swennes,  city  detectives,  deposed  that  the  defend- 
ant gave  Gun  Shing  as  his  true  name  when  he  was 
arrested.  The  court  also  received  in  evidence  a  paper, 
taken  from  the  office  of  the  clerk,  purporting  to  show 
that  the  defendant,  when  arraigned,  answered  that  his 
true  name  was  Gung  Shing.  The  defense  called  two 
Chinese  witnesses,  Lee  Yin  and  Lee  Jock,  who  testi- 
fied that  on  the  night  of  March  16, 1913,  at  the  time  of 
the  killing,  Louie  Hing  was  in  The  Dalles,  Oregon, 
where  he  had  been  for  four  or  five  days  prior  to  that 
time.  Lee  Gin,  a  witness  for  the  defendant,  testified 
that  at  the  time  of  the  homicide  Seid  Jan  was  dealing 
fan-tan  in  a  gambling-room  which  was  separated  from 
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the  place  where  Lum  Fong  was  shot,  and  that  Seid 
Jan  could  not  have  witnessed  the  killing.  The  defend- 
ant also  introduced  evidence  which  tended  to  show  that 
at  the  time  of  the  homicide  a  tong  war  was  being  waged 
in  Portland  between  the  Bow  Leong  Tong  and  the  Hop 
Sing  Tong,  and  that  the  deceased  and  some  of  the 
witnesses  for  the  state  belonged  to  the  Bow  Leong 
Tong,  while  the  defendant  and  Lee  Yin  were  members 
of  the  Hop  Sing  Tong.  Li  rebuttal  the  state  offered 
evidence  tending  to  show  that  the  general  reputation 
of  Seid  Jan  for  truth  and  veracity  was  good.  The 
hill  of  exceptions  declares  that  there  was  evidence  as 
already  related,  but  does  not  aflSrm  that  there  was  no 
additional  evidence.  The  defendant  appealed  from  the 
judgment  pronounced  upon  the  verdict. 

Beversed  and  Remanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Leon  Yanckwich,  Mr.  Daniel  E.  Powers  and 
Messrs.  Fulton  <&  Bowerman,  with  oral  arguments  by 
Mr.  Yanckwich  and  Mr.  Jay  Bowerman. 

For  the  state  there  was  a  brief  over  the  names  of 
Mr.  John  A.  Collier,  Deputy  District  Attorney,  Mr. 
Walter  H.  Evans,  District  Attorney,  and  Mr.  Joseph 
L.  Hammersly,  Deputy  District  Attorney,  with  an  oral 
argument  by  Mr.  Collier. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

1.  The  defendant  excepted  to  the  introduction  of  an 
uncertified  paper  which  purports  to  show  that,  when 
arraigned,  he  stated  his  true  name  to  be  Gung  Shing. 
E.  P.  Mahaffie,  after  stating  that  he  was  deputy  county 
clerk,  and  as  such  had  charge  of  the  Circuit  Court 
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work,  including  the  criminal  business,  testified  that  the 
paper  was  made  up  in  the  office  of  the  county  clerk  and 
constitutes  the  clerk  ^s  memorandum,  which  is  entered 
in  the  journal ;  that  it  had  been  the  custom  of  the  deputy 
clerk  in  the  criminal  department  to  make  notes  of 
what  was  done  in  a  case,  and  afterward  to  deliver 
the  notes  to  the  witness,  who  then  drew  the  clerk's 
memorandum,  which  was  not  only  used  for  making 
an  entry  in  the  journal  of  the  court,  but  was  also  filed 
and  became  a  part  of  the  permanent  record  of  the  case. 
Mr.  Mahaffie  further  testified  that  he  had  no  recollec- 
tion of  being  present  at  the  time  the  defendant  was 
caused  to  plead,  but  that  the  information  contained  in 
the  paper  was  either  received  from  the  office  of  the  dis- 
trict attorney  .or  had  been  brought  to  him  by  another 
deputy  clerk.  The  paper  was  not  competent.  The  de- 
fendant was  indicted  under  the  name  of  Louie  Hing. 
It  is  explicitly  commanded  by  Section  1466,  L.  0.  L., 
that: 

'*If  the  defendant  allege  that  another  name  is  his 
true  name,  the  court  must  direct  the  entry  thereof  to  be 
made  in  its  journal,  and  the  subsequent  proceedings  on 
the  indictment  may  be  had  against  him  by  that  name, 
referring  also  to  the  name  by  which  he  is  indicted.'* 

The  journal  of  the  court,  therefore,  is  made  the 
judicial  record  and  final  memorial  of  what  occurs  upon 
the  arraignment  of  an  accused  person  who  alleges  that 
another  name  is  his  true  name.  A  judicial  record  of 
this  state,  by  the  terms  of  Section  752,  L.  0.  L.,  '*may 
be  proved  by  the  production  of  the  original,  or  by  a 
copy  thereof,  certified  by  the  clerk  or  other  person  hav- 
ing the  legal  custody  thereof,  with  the  seal  of  the  court 
affixed  thereto,  if  there  be  a  seal."  If  the  journal  con- 
tained no  entry  showing  the  arraignment,  then  quite  a 
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different  question  would  be  presented ;  but,  in  the  ab- 
sence of  evidence  to  the  contrary,  it  will  be  presumed 
that  oflScial  duty  was  performed,  and  that  the  journal 
does  in  fact  contain  a  record  of  the  arraignment ;  and, 
furthermore,  the  evidence  tends  to  show  that  an  entry 
was  actually  made  in  the  journal.  An  entry  having 
been  made  in  the  book  specified  by  Section  1466, 
L.  0.  L.,  it  necessarily  follows  that  the  journal  is  the 
original  judicial  record  of  the  name  given  by  the  de- 
fendant when  arraigned.  The  paper  complained  of 
was  not  competent  evidence,  because  it  was  neither  the 
original  judicial  record  nor  a  certified  copy  of  the  origi- 
nal, but  was  only  a  writing  which  was  used  for  the 
convenience  of  the  clerk.  Undoubtedly,  the  paper, 
which  pretended  to  recite  what  the  defendant  said  when 
formally  accused  in  open  court  with  the  crime  of  mur- 
der, carried  more  weight  with  the  jury  than  the  oral 
testimony  of  witnesses,  because  the  writing  had  the 
semblance  of  an  indisputable  court  record,  while  the 
oral  statements  of  the  jailer  and  detectives  rested  only 
upon  human  memory.  The  state  was  entitled  to  show 
by  any  available  competent  evidence  that  the  defendant 
assumed  a  name  different  from  his  true  name.  The 
prosecution  could  have  offered  the  journal  of  the  court, 
or  a  certified  copy;  but  the  reception  of  the  paper  ob- 
jected to  was,  on  the  record  as  written  in  the  bill  of 
exceptions,  prejudicial  to  the  substantial  rights  of  the 
defendant. 

2.  The  next  assignment  of  error  involves  the  testi- 
mony of  W.  E.  Gray,  a  clerk  in  the  employ  of  the 
Merchants'  National  Bank,  and  of  J.  G.  Bumess,  a 
teller  in  Ladd  &  Tilton's  Bank.  After  telling  the  jury 
how  long  Seid  Jan  had  transacted  business  with  the 
banks  mentioned,  these  two  witnesses  were  permitted 
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to  testify,  over  the  objection  of  defendant,  that  the 
general  reputation  of  Seid  Jan  for  truth  and  veracity 
was  good.  It  will  be  remembered  that  Seid  Jan  swore 
that  he  saw  Louie  Hing  shoot  Lum  Fong.  The  de- 
fendant did  not  offer  any  evidence  concerning  the 
reputation  of  Seid  Jan  for  truth  and  veracity.  The 
state  contends  that  the  evidence  of  Lee  Gin,  who  tes- 
tified that  Seid  Jan  was  dealing  fan-tan  in  a  gambling- 
room  and  could  not  have  witnessed  the  homicide,  con- 
stitutes an  assault  upon  the  character  of  Seid  Jan 
which  authorized  the  evidence  objected  to.  It  is  pro- 
vided in  Section  865,  L.  0.  L.,  that  evidence  of  the  good 
character  of  a  witness  is  not  admissible  in  any  action, 
suit  or  proceeding,  * '  until  the  character  of  such  witness 
has  been  impeached";  and  this  statutory  provision  is 
only  declaratory  of  the  common-law  rule  which  pre- 
vailed prior  to  its  enactment:  National  Bank  v.  Assur- 
ance  Co.,  33  Or.  43  (52  Pac.  1052).  In  the  case  of 
Glaze  V.  Whitley,  5  Or.  165,  it  was  ruled  that  evidence 
of  good  character  is  admissible  whenever  a  witness  has 
been  impeached  in  any  of  the  ways  provided  for  in 
Sections  863  and  864,  L.  0.  L. ;  but  that  case  was  over- 
ruled by  the  decision  in  Sheppard  v.  Yocum,  10  Or. 
402.  To  warrant  evidence  of  the  good  character  of  a 
witness,  there  must  have  been  evidence  tending  to 
impeach  the  character  of  that  witness,  and  evidence  of 
contradictory  statements  will  not  suffice:  Sheppard  v. 
Yocum,  supra;  Osniun  v.  Winters,  25  Or.  260  (35  Pac. 
250) ;  National  Bank  v.  Assurance  Co,,  supra.  The 
testimony  of  Lee  Gin  directly  contradicts  Seid  Jan; 
and,  while  the  stories  told  by  the  two  witnesses  cannot 
both  be  true,  still  it  is  simply  a  case  of  one  witness 
contradicting  another.  To  permit  the  introduction  of 
evidence  of  good  character  every  time  a  witness  is 
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contradicted  by  an  opposing  witness  would  cause  delay 
and  multiply  the  issues  in  almost  every  controversy 
presented  in  court.  The  rule  adhered  to  in  most  jur- 
isdictions, and  the  one  sustained  by  the  logic  of  prior 
adjudications  in  this  state,  makes  evidence  of  the  wit- 
nesses Gray  and  Burness  inadmissible:  3  Ency.  of 
Ev.  18;  State  v.  Nelson,  13  Wash.  523  (43  Pac.  637). 
In  the  note  to  the  well-considered  case  of  First  Na- 
tional Bank  v.  Blakeman,  19  Okl.  106  (91  Pac.  868),  as 
reported  in  12  L.  B.  A.  (N.  S.)  364,  the  editor  states : 

*'The  authorities  are  nearly  unanimous  in  holding 
that  the  mere  fact  that  a  witness'  testimony  is  contra- 
dicted by  opposing  testimony  does  not  warrant  the  in- 
troduction of  evidence  as  to  his  reputation  for  truth 
and  veracity.'* 

It  is  true  that  in  the  final  charge  to  the  jury  the 
court  told  the  triers  of  the  facts  to  disregard  all  the 
testimony  of  the  witnesses  touching  the  general  reputa- 
tion of  Seid  Jan  for  truth  and  veracity.  Three  Chinese 
testified  for  the  state,  and  the  same  number  of  Chinese 
appeared  as  witnesses  for  the  defendant.  If  the  jury 
believed  the  three  for  the  state,  it  was  because  they  did 
not  believe  the  Chinese  who  testified  for  the  defendant. 
The  element  of  honest  mistake  could  not  have  entered 
into  the  testimony  of  any  one  of  the  six  Chinese  wit- 
nesses. Each  set  of  three  Chinese  either  told  the  truth 
or  deliberately  falsified,  and  in  that  state  of  the  record 
the  admission  of  the  incompetent  writing  constituted 
more  than  a  mere  technical  error,  because  it  may  have 
had  much  weight  with  the  jury  in  determining  which 
group  of  Chinese  testified  to  the  truth.  It  is  likewise 
doubtful  whether  the  language  employed  by  the  court  in 
withdrawing  the  evidence  of  the  witnesses  Gray  and 
Burness  from  the  consideration  of  the  jury  was  suf- 
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ficiently  emphatic  to  accomplish  the  purpose  intended 
or  enough  to  unring  the  bell.  The  language  of  Mr. 
Chief  Justice  McBamE  in  State  v.  Rader,  62  Or.  37  (124 
Pac.  195),  is  peculiarly  appropriate  to  the  instant  case : 

'*  While  in  some  cases  an  express  instruction  to  the 
jury  to  disregard  testimony  injuriously  admitted  is 
properly  held  to  cure  the  error,  yet  the  courts  are  cau- 
tious in  the  application  of  this  rule.  It  is  not  an  easy 
task  to  unring  a  bell,  nor  to  remove  from  the  mind  an 
impression  once  firmly  printed  there,  and  the  with- 
drawal of  the  testimony  should  be  so  emphatic  as  to 
leave  no  doubt  in  the  mind  of  the  juror  as  to  the 
unequivocal  repudiation  by  the  court  of  the  erroneously 
admitted  matter,  and  even  then,  in  a  case  where  the 
testimony  is  evenly  balanced  or  contradictory,  courts 
hesitate  to  sanction  such  withdrawal,  though  it  seems 
absolutely  necessary  to  permit  this  course  in  some  in- 
stances. ' ' 

3.  The  defendant  contends  that  there  was  no  evi- 
dence to  warrant  an  instruction  on  manslaughter ;  but 
this  assignment  of  error  will  not  be  examined,  because 
it  does  not  appear  that  the  bill  of  exceptions  contains 
all  the  evidence  received  at  the  trial,  nor  is  it  shown 
that  all  the  evidence  bearing  upon  the  question  of  the 
degree  of  the  homicide  is  set  forth :  State  v.  Lee  Tan 
Tan,  10  Or.  365;  Thomas  v.  Bowen,  29  Or.  258  (45  Pac. 
768) ;  State  v.  Magers,  35  Or.  520  (57  Pac.  197) ;  Carney 
V.  Dunnvay,  35  Or.  131  (57  Pac.  192,  58  Pac.  105) ; 
State  V.  Jancigaj,  54  Or.  361  (103  Pac.  54). 

The  judgment  is  reversed  and  the  cause  is  remanded 
for  a  new  trial.  Reversed  and  Remanded. 

Mr.  Chief  Justice  Moobe  and  Mb.  Justice  McBbide 
concur. 
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Mr.  Justice  Burnett  delivered  the  following,  con- 
curring specially,  opinion : 

I  readily  agree  to  the  able  discussion  of  Mr.  Justice 
Habris  and  his  conclusions  upon  the  two  questions 
treated  by  him  in  the  foregoing  opinion.  I  am  not  in 
accord,  however,  with  his  refusal  to  consider  the  as- 
signment of  error  based  on  the  Circuit  Court's  instruc- 
tion about  manslaughter.  The  defendant's  exception 
rests  upon  the  postulate  that  there  was  no  evidence  in 
the  case  to  justify  a  verdict  of  guilty  of  manslaughter. 
Section  171,  L.  0.  L.,  as  amended  by  Laws  of  1913, 
Chapter  332,  declares  the  rule  for  framing  a  bill  of 
exceptions  thus : 

*'No  particular  form  of  exceptions  shall  be  required. 
The  objection  shall  be  stated  with  as  much  evidence,  or 
other  matter,  as  is  necessary  to  explain  it,  but  no  more ; 
provided,  however,  that  the  bill  of  exceptions  may  con- 
sist of  a  transcript  of  the  whole  testimony  and  all  of 
the  proceedings  had  at  the  trial,  including  the  exhibits 
offered  and  received  or  rejected,  the  instructions  of 
the  court  to  the  jury,  and  any  other  matter  material  to 
the  decision  of  the  appeal." 

The  amendment  embodied  in  the  proviso  is  not 
mandatory,  and  does  not  require  absolutely  that  in 
all  instances  a  full  report  of  the  proceedings  and  testi- 
mony shall  be  incorporated  into  or  attached  to  the  bill 
of  exceptions.  Moreover,  we  have  ruled  several  times 
that  a  bill  consisting  of  a  verbatim  rehearsal  of  all  the 
testimony  will  be  considered  only  for  the  purpose  of 
determining  the  correctness  of  the  trial  court's  de- 
cision on  motions  for  nonsuit  and  directed  verdict: 
Redsecker  v.  Wade,  69  Or.  153  (134  Pac.  5,  138  Pac. 
485) ;  Keady  v.  United  Railways,  57  Or.  325  (100  Pac. 
658,  108  Pac.  197) ;  West  v.  McDonald,  67  Or.  551  (136 
Pac.  650) ;  Willis  v.  Horticultural  Fire  Relief,  69  Or. 
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293  (137  Pac.  761,  Ann.  Cas.  1916A,  449) ;  Ahercrom- 
hie  V.  Heckard,  68  Or.  103  (136  Pac.  875) ;  National 
Cov/ncil  V.  McGinn,  70  Or.  457  (138  Pac.  493). 

The  bill  of  exceptions  is,  in  effect,  the  authoritative 
statement  that  so  much  of  the  evidence  as  is  necessary 
to  explain  the  exception  is  included  in  the  bill.  The 
document  would  acquire  no  additional  force  from  a 
certificate  of  the  trial  judge  in  so  many  words  that  it 
quoted  all  the  testimony  on  the  disputed  point.  We 
are  not  at  liberty  to  assume  that  he  has  violated  his 
statutory  duty  by  leaving  out  some  testimony  neces- 
sary or  helpful  in  explaining  the  defendant's  assign- 
ment of  error.  The  cases  cited  by  Mr.  Justice  Habbis 
are  not  in  conflict  with  this  view  when  carefully  an- 
alyzed. The  sole  question  is :  By  what  means  shall  the 
issue  on  the  appellant's  exceptions  satisfactorily  be 
made  to  appear!  The  Code  says  by  a  bill  of  excep- 
tions, in  which  is  contained  so  much  and  no  more  of  the 
testimony  as  may  be  necessary  to  explain  the  excep- 
tion. We  ought  not  to  import  into  the  statute  an  ad- 
ditional requirement,  and  demand  that  the  trial  judge 
shall  in  effect  certify  that  he  has  not  violated  his  official 
duty  by  omitting  matters  material  to  the  issue  on  ap- 
peal, yet  such  is  the  effect  of  holding  that,  after  he 
has  made  up  the  bill,  he  must  go  further  and  declare 
that  all  has  been  said  and  there  is  nothing  more  to  be 
included  in  the  statement.  The  presumption  is  that  he 
regularly  performed  his  official  duty  in  compiling  the 
bill.  If,  consequently,  there  had  been  anything  else 
bearing  upon  the  point  involved,  the  judge,  in  duty 
bound,  would  have  embodied  it  in  the  bill.  I  am  of  the 
opinion,  therefore,  that  the  document  contains  sufficient 
data  to  require  of  us  consideration  and  decision  upon 
the  propriety  of  giving  any  instruction  about  man- 
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slaughter.  To  hold  otherwise  is  to  invite  the  abomina- 
tion of  Plethoric  bills  of  exceptions,  which  we  have  so 
often  condemned,  and  which  do  so  much  to  doud  issues 
and  prolong  litigation. 

There  are  several  kinds  of  manslaughter  defined  by 
our  Code;  Killing  upon  a  sudden  heat  of  passion, 
caused  by  an  apparently  irresistible  provocation; 
death  of  a  person  caused  by  the  negligence  of  the 
accused ;  assisting  another  to  commit  self-murder ;  pro- 
ducing abortion  upon  a  pregnant  woman ;  administra- 
tion of  a  lethal  drug  by  an  intoxicated  physician ;  and, 
in  general,  every  killing  of  a  human  being  not  murder 
in  any  degree,  if  the  same  is  not  justifiable  or  excus- 
able :  Sections  1897-1902,  L.  0.  L.  Taking  the  bill  of 
exceptions  as  authentic,  there  is  no  reasonable  view- 
point disclosed  from  which  we  can  discern  any  theory 
of  the  evidence  meeting  any  Code  definition  of  man- 
slaughter. Taught  by  the  record  before  us,  the  con- 
clusion is  plain  that  the  defendant  was  either  guilty  of 
willful  murder  or  was  entitled  to  an  acquittal.  The 
instruction  about  manslaughter  was  a  pure  abstraction, 
not  justified  by  any  evidence.  It  invited  the  jury 
into  the  realm  of  mere  speculation  and  guesswork.  It 
disregarded  the  rights  of  the  defendant,  by  exposing 
him  to  a  danger  not  involved  in  the  case,  to  wit,  a  hap- 
hazard verdict,  without  foundation  in  testimony.  In 
addition  to  numerous  decisions  that  abstract  instruc- 
tions constitute  reversible  error,  this  court  has  applied 
the  doctrine  to  cases  of  homicide  in  State  v.  Magers, 
35  Or.  520  (57  Pac.  197) ;  State  v.  Megorden,  49  Or.  259 
(88  Pac.  306,  14  Ann.  Cas.  130) ;  State  v.  Caseday,  58 
Or.  429  (115  Pac.  287). 

For  this  additional  reason,  the  decision  of  the  Cir- 
cuit Court  in  the  instant  case  ought  to  be  reversed. 
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Argued  September  8,  affirmed  September  21,  1915. 

STATE  V.  HOLLINSHBAD. 

(151  Pac.  710.) 

OlMcenity— -Xmmoral  Advertlsiiig— Indictment — Sufficiency — Statute. 

1.  Where  an  indictment  for  a  violation  of  Section  2095,  L.  O.  L., 
denouncing  the  advertising  of  the  treatment  or  cure  of  venereal  dis- 
eases, charged  that  defendant  violated  the  law  "by  then  and  there 
exposing  and  exhibiting  to  the  view  of  a  large  number  of  persons  and 
displaying  and  publishing  in  the  aforesaid  county  and  state,  a  certain 
advertisement,  to  wit,  a  sign,  in  words  and  figures  as  follows,  to  wit,*' 
then  setting  out  in  full  the  objectionable  matter,  was  sufficient. 

[As  to  "knowingly"  distributing  or  mailing  obscene  matter,  see 
note  in  Ann.  Oas.  1912A,  434.] 

Statntee  —  Title  —  Amendment  —  Constitntional  ProvlBion  —  ''Sexnal*' 
— "Venereal.** 

2.  Under  Article  IV,  Section  20,  of  the  Constitution,  providing  that 
every  act  shall  embrace  but  one  subject,  that  shall  be  expressed  in 
the  title,  where  the  title  of  Section  2095,  L.  O.  L.,  denouncing  the 
advertising  of  cures  for  sexual  disease,  was,  as  originally  enacted,  en- 
titled "An  act  to  prohibit  the  advertising  of  the  treatment  or  cure 
of  venereal  or  other  diseases,  declaring  the  same  a  misdemeanor  and 
prescribing  a  penalty  therefor"  (Laws  1909,  p.  229),  the  title  to  the 
amendatory  act,  reading  "An  act  to  amend  Section  2095,  L.  O.  L., 
relating  to  advertising  to  cure  sexual  diseases"  (Laws  1913,  p.  496), 
was  sufficient,  since  to  refer  in  the  title  of  an  amendatory  act  to  that 
of  the  amended  act  is  a  sufficient  statement  of  the  subject  of  the 
amendatory  act,  while  "sexual"  is  synonymous  with  "venereal." 

Obscenity — ^Police  Power — Prohibition  of  Advertising  Venereal  Ouxea, 

3.  Section  2095,  L.  O.  L.,  denouncing  the  offense  of  advertising 
venereal  cures,  was  constitutional  as  a  valid  exercise  of  the  police 
power  of  the  state,  since  it*  is  against  public  policy  to  allow  interested 
individuals  to  disseminate  the  notion  that  sexual  disease  is  easily  and 
cheaply  cured,  as  tending  to  destroy  a  restraint  on  immorality. 

Constitutional  Law  —  Class  Legislation  —  Prohibition  of  Advertising 
Venereal  Cures. 

4.  Section  2095,  L.  O.  L.,  denouncing  the  offense. of  publishing  or 
advertising  cures  of  venereal  disease,  was  not  unconstitutional  as  class 
legislation. 

Constitutional  Law—Equal  Protection  of  Laws — ^Prohibition  of  Adver- 
tising Venereal  Cures. 

5.  Section  2095,  L.  O.  L.,  denouncing  the  offense  of  advertising 
venereal  cures,  was  not  invalid  as  infringing  the  constitutional  guar- 
anty of  equal  protection  of  the  laws. 

From  Multnomah :  Gbobgb  N.  Davis,  Judge. 
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Department  !•    Statement  by  Mr.  Justice  Benson. 

Edwin  HoUinshead  was  indicted  for  the  violation  of 
Section  2095,  L.  0.  L.,  as  amended  by  the  legislature 
in  1913 :  Laws  1913,  p.  496.  The  title  of  the  original 
enactment  is  as  follows : 

**An  act  to  prohibit  the  advertising  of  treatment  or 
cure  of  venereal  or  other  diseases,  declaring  the  same 
a  misdemeanor  and  prescribing  a  penalty  therefor": 
Laws  1909,  p.  229. 

The  act,  as  amended,  including  the  title,  reads  thus : 

**An  act  to  amend  Section  2095,  Lord^s  Oregon 
Laws,  relating  to  advertising  to  cure  sexual  diseases. ' ' 

The  full  text  of  the  act,  as  amended,  reads  as  fol- 
lows: 

**Any  person  who  shall  advertise  or  publish  any 
advertisement  intended  to  imply  or  to  be  understood 
that  he  will  restore  manly  vigor,  treat  or  cure  lost  man- 
hood, lost  power,  stricture,  gonorrhea,  chronic  dis- 
charges, gleet,  varicocele  or  syphilis,  or  any  person 
who  shall  advertise  any  medicine,  medical  preparation, 
remedy  or  prescription  for  any  of  the  ailments  or  dis- 
eases enumerated  in  this  act  shall  be  deemed  guilty  of  a 
misdemeanor  and  upon  conviction  thereof  shall  be  pun- 
ished by  a  fine  of  not  less  than  $100  nor  more  than 
$1,000,  or  by  imprisonment  in  the  county  jail  for  a 
period  of  not  less  than  six  months  nor  more  than  12 
months,  or  by  both  such  fine  and  imprisonment.  Any 
owner  or  managing  officer  of  any  newspaper  in  whose 
paper  shall  be  printed  or  published  any  such  advertise- 
ment as  is  described  in  this  act  shall  be  deemed  guilty 
of  a  misdemeanor  and  upon  conviction  thereof  shall  be 
punished  by  a  fine  of  not  less  than  $100  nor  more  than 
$1,000,  or  by  imprisonment  in  the  county  jail  for  a 
period  of  not  less  than  6  months  or  more  than  12 
months,  or  by  both  such  fine  and  imprisonment," 
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The  indictment  charges  the  defendant  with  having 
violated  this  law  by  advertising  a  certain  proprietary 
remedy,  guaranteed  to  cure  gonorrhea  or  gleet.  The 
defendant  demurred  to  the  indictment,  assigning  as  the 
only  ground  therefor  that  the  foregoing  act  is  uncon- 
stitutional and  void.  The  trial  court  overruled  the 
demurrer,  and,  the  defendant  refusing  to  plead  over, 
a  judgment  of  conviction  was  entered  against  him, 
from  which  this  appeal  is  taken.  Apfibmbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Barnett  H.  Goldstein  and  Messrs.  Joseph  <&  Haney, 
with  oral  arguments  by  Mr.  Goldstein  and  Mr.  Bert 
E.  Haney. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Walter  H.  Evans,  District  Attorney,  and  Mr. 
George  Mowry,  Deputy  District  Attorney,  with  an  oral 
argument  by  Mr.  Evans. 

Mr.  Justicb  Benson  delivered  the  opinion  of  the 
court. 

1.  Defendant's  first  contention  is  that  the  indictment 
does  not  contain  a  statement  of  the  facts  constituting 
the  offense  with  sufficient  clearness  and  distinctness  as 
to  notify  the  defendant  specifically  of  the  offense  for 
which  he  is  to  be  tried.  We  cannot  agree  with  the  con- 
tention. The  indictment  very  clearly  and  specifically 
states  that  the  defendant  violated  the  law  ''by  then 
and  there  exposing  and  exhibiting  to  the  view  of  a 
large  number  of  persons,  and  displaying  and  publish- 
ing, in  the  aforesaid  county  and  state,  a  certain  ad- 
vertisement, to  wit,  a  sign,  in  words  and  figures  as 
follows,  to  wit,*'  and  then  sets  out  in  full  the  objection- 


476  State  v.  Holunshead.  [77  Or. 

able  matter.    This  is  so  clearly  sufficient  that  further 
comment  is  unnecessary. 

2.  The  chief  contention  of  defendant  is,  however, 
more  serious,  being  the  assertion  that  the  statute  upon 
which  the  prosecution  is  based  is  unconstitutional  and 
void.  It  is  first  maintained  that  the  act  is  defective,  in 
that  the  subject  thereof  is  not  fairly  expressed  in  the 
title,  and  that  the  act  embraces  more  than  one  subject. 
The  constitutional  inhibition  to  which  counsel  appeals 
upon  this  point  is  as  follows : 

'^  Every  act  shall  embrace  but  one  subject,  and  mat- 
ters properly  connected  therewith,  which  subject  shall 
be  expressed  in  the  title.  But  if  any  subject  shall  be 
embraced  in  an  act  which  shall  not  be  expressed  in  the 
title,  such  act  shall  be  void  only  as  to  so  much  thereof 
as  shall  not  be  expressed  in  the  title ' ' :  Article  IV,  Sec- 
tion 20. 

It  must  be  observed  that  the  title  of  the  original 
statute  as  enacted  in  1909  reads  thus : 

'^An  act  to  prohibit  the  advertising  of  treatment  or 
cure  of  venereal  or  other  diseases,  declaring  the  same 
a  misdemeanor  and  prescribing  a  penalty  therefor. '* 

We  think  it  will  be  conceded  without  argument  that 
this  title  fully  covers  the  scope  of  the  act  itself.  The 
title  of  the  amendment  reads  thus : 

''An  act  to  amend  Section  2095,  Lord's  Oregon  Laws, 
relating  to  advertising  to  cure  sexual  diseases.^' 

In  Funk  &  WagnalPs  New  Standard  Dictionary 
the  word  ''sexual"  is  given  as  synonymous  with 
"venereal,''  and  is  so  accepted  in  common  usage.  This 
court,  in  the  case  of  Ex  parte  Howe,  26  Or.  182  (37  Pac. 
536),  speaking  by  Mr.  Justice  Bean,  says: 

"Hill's  Annotated  Laws  is  an  authorized  compila- 
tion of  the  statutes  of  Oregon,  and  to  refer  in  the  title 
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of  a  legislative  act  to  the  particular  section  of  such 
compilation  sought  to  be  amended  is  a  sufficient  state- 
ment of  the  subject  for  a  mere  amendatory  act,  and  if 
the  provisions  of  the  amendment  could  have  been  in- 
cluded in  the  original  act  without  violating  the  Con- 
stitution, it  is  valid. ' ' 

It  follows  that  this  contention  of  defendant  must 
fail. 

3-5.  The  next  point  presented  is  that  the  act  is  un- 
constitutional and  void,  in  that  it  is  class  legislation, 
and  is  a  violation  of  the  constitutional  guaranty  of 
equal  protection  of  the  law.  This  may  well  be  con- 
sidered in  connection  with  the  final  proposition  that 
the  act  is  void  because  it  is  not  within  the  legitimate 
scope  of  the  police  power  of  the  state  and  is  a  violation 
of  the  constitutional  provision  that  no  person  shall  be 
deprived  of  life,  liberty  or  property  without  due 
process  of  law. 

For  many  years  it  has  been  recognized  by  publicists 
and  legislators  that  some  drastic  action  is  necessary  to 
check  certain  social  evils  and  to  protect  youthful  and 
inexperienced  humanity,  not  only  from  easy  access  to 
vicious  and  immoral  practices,  but  also  from  the 
schemes  of  designing  men,  who,  for  the  sake  of  finan- 
cial profit,  would  prey  upon  the  calamities  of  the 
unfortunate  who  have  sowed  the  wind  and  reaped  the 
whirlwind.  Further  than  this,  it  has  been  thought  that 
the  act  of  spreading  broadcast,  by  means  of  advertis- 
ing, the  idea  that  certain  venereal  diseases  are  easily 
and  cheaply  cured,  is  against  public  policy,  in  that  it 
has  a  decided  tendency  to  minimize  unduly  the  dis- 
astrous consequences  of  indulging  in  dissolute  action. 
These  views  were  evidently  the  moving  principle  of 
our  legislators  in  the  passage  of  the  act  under  discus- 
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eion.  The  purpose  of  the  act  is  clearly  in  the  interest 
of  the  public  morals.  It  is  not  class  legislation,  for  it 
applies  to  all  who  may  be  engaged  in  a  like  business. 
Similar  legislation  has  been  held  valid  in  other  states, 
upon  both  contentions.  In  the  case  of  People  v.  Keru- 
nedy,  176  Mich.  384  (142  N.  W.  771),  the  court,  in 
passing  upon  a  similar  statute,  says : 

"It  is  the  duty  of  the  court  to  give  effect  to  a  legiti- 
mate legislative  purpose  plainly  indicated,  if  it  can 
reasonably  be  done,  and  not  construe  language  so  as  to 
invalidate  an  act  where  the  language  is  fairly  sus- 
ceptible of  a  construction  consistent  with  validity. 
The  act  appears  to  be  a  reasonable  police  regulation.'' 

Again,  in  the  case  of  Kennedy  v.  State  Board  of 
Registration,  145  Mich.  241  (108  N.  W.  730,  9  Ann. 
Cas.  125),  the  plaintiff,  a  physician,  sought  to  enjoin 
the  defendant  from  revoking  his  certificate  for  having 
violated  a  statute  which,  in  part,  reads  thus : 

"And  provided  further,  after  the  passage  of  this 
act,  the  board  may  at  its  discretion  revoke  the  certifi- 
cate of  registration,  after  due  notice  and  hearing  of 
any  registered  practitioner  who  inserts  any  advertise- 
ment in  any  newspaper,  pamphlet,  circular,  or  other 
written  or  printed  paper,  relative  to  venereal  diseases 
or  other  matter  of  any  obscene  or  offensive  nature 
derogatory  to  good  morals.'' 

This  was  held  to  be  a  valid  exercise  of  police  power. 
In  the  case  of  State  v.  Giantvalley,  123  Minn.  227  (143 
N.  W.  780),  Mr.  Justice  Bunn,  of  the  Supreme  Court 
of  Minnesota,  says: 

"It  is  argued  that,  because  defendant  was  admitted 
to  the  bar  of  Minnesota  before  the  statute  was  enacted, 
the  law  deprived  him  of  a  vested  right  to  advertise  that 
he  was  a  specialist  in  divorce  matters,  and  is  therefore 
unconstitutional.  Granting  that  defendant's  license  to 
practice  his  profession  gave  him  a  right  to  advertise 
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his  proflSciency  in  any  branch  of  it,  snch  right  was  sub- 
ject to  regulation.  The  legislature  decided  that  ad- 
vertising for  divorce  business  was  contrary  to  public 
policy,  and  certainly  the  decision  was  justified.  Rights 
of  property  far  more  valuable  than  any  right  defend- 
ant may  have  had  to  advertise  his  calling  have  been 
obliged  to  yield  to  considerations  of  public  health, 
safety,  and  morals.   We  hold  that  the  statute  is  valid.  '* 

We  might  multiply  similar  citations,  but  it  is  not 
necessary.  We  regard  the  statute  in  question  as  a 
valid  exercise  of  the  police  power  of  the  state,  and  the 
judgment  of  the  trial  court  is  aflBrmed. 

Affibmbd. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  McBbidb  and 
Mb.  Justice  Bubnbtt  concur. 


Argued  September  9,  affirmed  September  21,  1915* 

LANDERS  V.  VAN  AUKIN. 

(151  Pac.  712.) 

SdioolB  and  School  Districts— Selection  of  School  Site— Majeilty  Vote. 

1.  Under  Laws  of  1913,  pa^e  303,  Section  1,  subdivision  14,  pro- 
viding that  by  a  majority  vote  of  any  legally  called  school  meeting 
a  schoolhouse  site  may  be  selected,  but  that  it  shall  require  a  two 
thirds  vote  to  order  the  removal  of  a  schoolhouse,  where  the  chairman 
announced  as  business  the  selection  of  a  site  for  a  new  schoolhouse, 
two  nominations  being  made,  the  present  site  of  the  school  and  an- 
other, the  ballot  resulting  in  a  majority  vote  for  the  new  site,  the 
selection  of  such  site  by  such  vote  was  proper;  a  two-thirds  vote  not 
being  required,  as  in  the  case  of  the  removal  of  a  school. 

Injunction— Adequate  Remedy  at  Law. 

2.  Where  the  owner  of  land  sought  to  be  condemned  as  a  school 
site  contended  that  the  majority  vote  whereby  the  voters  of  the  dis- 
trict selected  such  site  was  not  valid,  a  two-thirds  vote  being  required 
by  statute,  she  could  not  maintain  her  injunction  suit  against  the 
school  board  to  restrain  it  from  the  condemnation,  since  the  defense 
could  be  set  up  in  the  condemnation  proceedings  themselves,  as  one 
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attempting  to  acquire  the  property  of  another  by  eminent  domain 
must,  as  a  condition  precedent,  show  authority. 

[As  to  injunction  against  illegal  acts  of  municipal  and  other 
public  corporations,  see  note  in  2  Am.  St.  Bep.  92.] 

Statotee — ^Bemiedlal  Statute— Construction. 

3.  A  remedial  statute  should  be  construed  to  give  it  practical  effect 
according  to  the  lawmakers'  intention. 

Schools  and  School  Districts — Tax  Leiry — ^Authorization — Statute. 

4.  Under  Laws  of  1913,  page  300,  Section  1,  subdivision  5,  provid- 
ing that,  if  authorized  by  a  majority  vote  at  any  school  meeting,  the 
district  board  shall  build  schoolhouses,  etc.,  and  levy  a  tax,  or  issue 
bonds  to  pay  therefor,  subdivision  6,  providing  that  the  board,  when 
authorized  by  a  majority  vote,  may,  to  build  a  schoolhouse  or  to  buy 
land  for  school  purposes,  issue  negotiable  warrants  evidencing  such 
debt,  and  levy  a  tax  to  pay  interest  or  principal,  and,  under  Section 
2,  providing  that  school  districts  may  contract  bonded  indebtedness 
to  erect  a  schoolhouse,  purchase  a  site,  or  to  fund  outstanding  in- 
debtedness, subdivision  4  of  the  section  providing  that  the  board  shall 
levy  annually  a  direct  ad  valorem  tax  sufficient  to  pay  interest  accru- 
ing on  bonds,  where  the  notice  of  a  special  school  meeting  made  no 
mention  that  a  tax  levy  would  be  one  of  the  purposes  of  the  assem- 
blage, but  stated  that  the  business  would  be  to  vote  on  the  selection  of 
a  new  schoolhouse  site,  and  upon  the  question  of  authorizing  the  board 
of  directors  to  borrow  money  to  build  a  schoolhouse  and  purchase 
land  for  school  purposes  by  negotiating  interest-bearing  warrants, 
etc.,  and  where,  upon  authorization  of  the  meeting,  the  land  was  pur- 
chased and  a  tax  levied  to  meet  the  warrants  issued  in  payment  there- 
for, such  tax  was  not  without  foundation,  because  the  notice  made 
no  express  mention  that  its  levy  would  be  one  of  the  purposes  of  the 
meeting,  since  the  authorization  of  the  board  to  incur  indebtedness 
was  followed  by  operation  of  law  by  their  right  to  levy  a  tax  to 
discharge  it. 

Taxation — Collection—- Bestralnt. 

5.  Plaintiffs,  seeking  to  enjoin  the  collection  of  an  illegal  tax, 
who  do  not  tender  whatever  may  legally  be  due,  have  no  standing 
in  equity. 

From  Douglas :  Jambs  W.  Hamilton,  Judge. 

Department  1.     Statement  by  Mr.  Justice  Burnett. 

This  is  a  suit  by  Henry  Landers  for  himself  and  on 
behalf  of  sixteen  others  similarly  situated,  and  Ollie  F. 

Castle  against  L.  M.  Van  Aukin,  T.  G.  Haven  and 

Weber,  directors  of  school  district  No.  5,  and  James  E. 
Sawyers,  as  county  treasurer  and  tax  collector  of 
Douglas  County,  to  enjoin  said  defendants  from  col- 
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lecting  a  tax  or  creating  any  indebtedness  for  the  pur- 
pose of  building  a  new  sehoolhouse  or  condemning  land 
as  a  site  for  the  same.  It  appears  that  the  directors 
of  school  district  No.  5  in  Douglas  County  called  a 
special  meeting  of  the  legal  voters  of  that  district  and 
caused  to  be  posted  a  notice  of  which  the  following  is 
a  copy: 

**  Notice  is  hereby  given  to  the  legal  voters  of  school 
district  No.  5  of  Douglas  County,  State  of  Oregon,  that 
a  special  school  meeting  of  said  district  will  be  held 
at  Green's  sehoolhouse  on  the  17th  day  of  November, 
1913,  at  2  o'clock  in  the  afternoon  for  the  following 
objects:  First,  for  the  purpose  of  electing  a  school 
director  to  serve  in  the  place  of  John  Landers,  re- 
signed. Second,  to  vote  upon  the  question  of  the 
selection  of  a  new  sehoolhouse  site.  Third,  to  vote 
upon  the  question  of  authorizing  the  board  of  directors 
of  this  district  in  nanae  and  upon  behalf  of  said  district 
to  contract  a  debt  by  borrowing  money  or  otherwise 
not  to  exceed  5  per  cent  of  the  value  of  the  taxable 
property  of  the  district  for  the  purpose  of  building  a 
school  building  and  for  the  purchase  of  land  for  school 
purposes  and  issue  negotiable  interest-bearing  war- 
rants and  fix  the  time  of  payment  of  the  same,  of  their 
district,  evidencing  such  debt.  Dated  this  6th  day  of 
November,  1913." 

It  was  signed  by  the  chairman  of  the  board  and  at- 
tested by  the  clerk.  At  the  meeting  thus  called  the 
chairman  announced  as  an  order  of  business  the  selec- 
tion of  a  new  sehoolhouse  site.  Two  nominations  were 
made,  the  present  site  being  designated  as  No.  1,  and 
the  southwest  corner  of  Green  Street  and  Pacific  High- 
way as  No.  2.  The  ballot  resulted  in  No.  1  receiving 
17  votes  and  No.  2,  30  votes.  Quoting  from  the  min- 
utes of  the  meeting,  it  appears  that: 

77  Or.— 81 
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*'The  chairman  announced  that,  insomuch  as  there 
was  not  a  two-thirds  vote  for  either  site,  another  bal- 
lot was  ordered.  The  second  resulted  as  follows :  No.  1 
received  4  votes;  No.  2  received  29  votes.  Mr.  Van 
Aukin  thereupon  announced  that  site  No.  2,  having 
received  the  necessary  two-thirds  vote,  was  properly 
selected  for  the  new  schoolhouse  site.*' 

By  a  vote  of  39  to  2  the  resolution  here  set  out  was 
then  adopted  by  the  meeting : 

*'It  is  hereby  resolved  by  the  legal  voters  of  school 
district  No.  5,  Douglas  County,  State  of  Oregon,  in  law- 
ful meeting  assembled  upon  the  17th  day  of  November, 
1913,  at  the  schoolhouse  in  said  district  and  at  3  o  'clock 
in  the  afternoon  of  said  day,  that  we  authorize  the 
board  of  directors  of  said  school  district  No.  5  to  con- 
tract a  debt  by  borrowing  money  or  otherwise  in  the 
sum  of  $3,500  for  the  purpose  of  building  a  school 
building  and  for  the  purchase  of  land  for  school  pur- 
poses, namely,  a  schoolhouse  site,  and  issue  negotiable 
interest-bearing  warrants  of  said  school  district  No.  5 
evidencing  such  debt,  and  the  time  of  the  payment  of 
the  same  is  fixed  at  three  years ;  also  that  the  board  of 
directors  may  from  time  to  time,  not  oftener  than  once 
a  year,  levy  a  tax  on  the  taxable  property  of  said  school 
district  No.  5  to  pay  the  interest  upon  said  warrants 
evidencing  such  debt  when  due,  and  to  pay  the  prin- 
cipal when  due.  That  it  is  the  intention  of  this  meeting 
to  proceed  according  to  Section  114,  School  Laws  of 
Oregon,  1913,  compiled  by  J.  A.  Churchill.'' 

The  following  allegations  then  appear  in  the  com- 
plaint : 

*'That  said  defendants,  the  above-named  board  of 
school  directors,  by  virtue  of  said  pretended  school 
meeting  and  said  pretended  election  held  on  said  seven- 
teenth day  of  November,  1913,  are  threatening  to,  and 
unless  restrained  by  order  of  this  court  will  proceed  to, 
condenm  the  land  of  plaintiff  Ollie  P.  Castle,  and  will 
proceed  to  incur  an  indebtedness  on  the  property  of  all 
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of  the  plaintiffs  herein  in  the  sum  of  $3,500.  That  in 
pursuance  of  said  resolution  above  set  out  herein  the 
said  defendants,  board  of  directors  of  said  district  No. 
5,  attempted  to  levy  a  tax  on  all  of  the  taxable  property 
of  said  district  and  to  incur  an  indebtedness  against 
said  district  in  the  sum  of  $3,500,  which  said  tax  was 
certified  up  by  said  defendants,  board  of  directors  of 
said  district  No.  5,  to  the  assessor  of  Douglas  County, 
State  of  Oregon,  and  by  him  extended  on  the  tax-rolls 
of  said  county,  and  the  same  is  now  in  the  hands  of  the 
tax-collector  for  Douglas  County,  State  of  Oregon. 
That  unless  restrained  by  an  order  of  this  court  the  tax- 
collector  will  proceed  to  collect  such  tax  out  of  the  prop- 
erty of  plaintiff,  and  that  the  same  will  be  a  lien  on  all 
of  plaintiffs '  property,  to  their  irreparable  injury  and 
damage. '^ 

A  demurrer  to  this  complaint  was  sustained  and  the 
suit  dismissed.     The  plaintiffs  appeal.      Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  George  Neuner,  Jr.,  and  Mr,  Commodore  8.  Jack- 
son,  with  an  oral  argument  by  Mr.  Neuner,  Jr. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  M.  Brown. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1.  The  following  excerpts  from  Chapter  172,  Laws 
of  1913,  being  **An  act  to  provide  for  the  duties  and 
powers  of  district  school  boards,  including  their  acts  in 
connection  with  incurring  indebtedness  of  their  dis- 
tricts and  funding  and  refunding  the  same,"  etc.,  are 
applicable  to  the  case  in  hand: 

**If  authorized  by  a  majority  vote  of  the  legal  voters 
present  at  any  legally  called  school  meeting  they  shall 
purchase,  lease  or  build  schoolhouses,  buy  or  lease 
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land  for  school  purposes,  furnish  schoolhouses  with 
furniture,  lights,  and  apparatus,  and  for  such  purposes 
may,  when  so  authorized,  levy  not  oftener  than  once  a 
year,  a  tax  not  exceeding  5  per  cent  of  the  value  of  the 
taxable  property  of  the  district,  or  issue  or  sell  nego- 
tiable bonds  as  hereinafter  in  this  act  provided.  They 
may  also  sell,  lease,  or  otherwise  dispose  of  any  prop- 
erty belonging  to  the  district,  when  authorized  to  do  so 
by  majority  vote  at  any  legally  called  school  meeting: 
Provided,  that  the  call  for  such  meeting  shall  have 
stated  that  such  sale,  lease  or  disposition  would  be  one 
of  the  objects  of  such  meeting'' :  Section  1,  subd.  5. 

**When  authorized  by  a  majority  vote  of  the  legal 
voters  present  at  any  legally  called  school  meeting, 
they  may,  in  the  name  and  on  behalf  of  their  district, 
contract  a  debt  by  borrowing  money,  or  otherwise,  not 
to  exceed  5  per  centum  of  the  value  oi  the  taxable  prop- 
erty of  the  district,  for  the  purpose  of  building  a  school 
building  or  repair  of  school  buildings,  or  for  the  pur- 
chase of  land  for  school  purposes,  and  issue  negotiable 
interest  bearing  warrants  (and  fix  the  time  of  payment 
of  the  same)  of  their  district,  evidencing  sudi  debt; 
and  they  may  from  time  to  time,  not  oftener  than  once 
a  year,  levy  a  tax  on  the  taxable  property  of  the  district 
to  pay  the  interest  thereon,  or  principal  when  due, 
which  taxes  shall  be  collected  in  the  same  manner  as 
other  school  taxes  are  or  may  be  collectible  by  law. 
•  •  ' ' :  Section  1,  subd.  6. 

**  Whenever,  in  the  judgment  of  the  board,  it  is  de- 
sirable or  necessary  to  the  welfare  of  the  schools  in  the 
district,  or  to  provide  for  the  children  therein  proper 
school  privileges,  or  whenever  petitioned  so  to  do  by 
one  third  of  the  voters  of  the  district,  the  district  board 
shall  call  a  meeting,  at  some  convenient  time  and  place 
fixed  by  the  board,  to  vote  upon  the  question  of  the 
selection,  purchase,  exchange  or  sale  of  a  schoolhouse 
site,  or  the  erection,  removal  or  sale  of  a  schoolhouse. 
Said  election  shall  be  conducted  and  votes  canvassed 
in  the  same  manner  as  at  the  annual  election  of  school 
oflScers.  Three  notices  of  the  time,  place  and  purpose 
of  such  meeting  shall  be  posted  in  tiiree  public  places 
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in  the  district  by  the  clerk  at  least  10  days  prior  to  such 
meeting.  If  a  majority  of  the  voters  present  at  such 
meeting  shall  by  vote  select  a  schoolhouse  site,  or  shall 
be  in  favor  of  the  purchase,  exchange  or  sale  of  the 
schoolhouse,  as  the  case  may  be,  the  board  shall  locate, 
purchase,  exchange  or  sell  such  site,  or  erect,  remove 
or  sell  such  schoolhouse,  as  the  case  may  be,  in  accord- 
ance with  such  vote :  Provided,  that  it  shall  require  a 
vote  of  two  thirds  of  the  voters  present  and  voting  at 
such  meeting  to  order  the  removal  of  the  schoolhouse, 
and  such  schoolhouse  so  removed  cannot  again  be  re- 
moved within  three  years  from  the  date  of  such  meet- 
ing'':  Section  1,  aubd.  14. 

In  Section  2  of  the  act  it  is  provided  that  school  dis- 
tricts may  contract  bonded  indebtedness  for  the  pur- 
pose of  erecting  and  furnishing  a  school  building  or 
buildings,  or  to  purchase  a  site  or  sites  therefor,  or  to 
fund  or  refund  outstanding  indebtedness,  or  for  any, 
all,  or  either  of  such  purposes,  and  to  provide  for  the 
payment  of  the  same  by  issuing  bonds,  when  author- 
ized by  what  is  known  as  a  *  *  bonding  election.  *  *  Being 
empowered  by  a  majority  vote  to  that  end,  the  directors 
are  required  to  issue  bonds,  and  the  county  treasurer 
must  register  them  and  cause  their  delivery  to  pur- 
chasers, holding  the  proceeds  subject  to  the  order  of 
the  district  board,  to  be  used  solely  for  the  purpose 
for  which  the  bonds  were  issued.  Subdivision  4  of  Sec- 
tion 2  of  the  act  contains  this  excerpt: 

**The  district  school  board  shall  ascertain  and  levy 
annually,  in  addition  to  all  other  taxes,  a  direct  annual 
ad  valorem  tax  on  all  the  taxable  property  in  such 
school  district,  suflScient  to  pay  the  interest  accruing  on 
said  bonds  promptly  when  and  as  the  same  becomes 
due.'' 

Like  mandatory  language  is  used  respecting  the  duty 
of  the  board  to  provide  funds  by  taxation  for  the  liqui- 
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dation  of  the  bonds.  It  is  further  prescribed  by  the  act 
that,  if  the  district  school  board  fail  or  refuse  to  levy 
the  necessary  tax  or  interest  or  sinking  fund,  the 
county  treasurer  shall  report  the  same  to  the  County 
Court  and  county  board  of  commissioners,  whose  duty 
it  then  shall  be  to  themselves  levy  the  tax  required. 
Subdivision  9  of  Section  2  here  follows : 

**  Whenever  any  school  district  shall  have  any  out- 
standing warrant  or  bonded  indebtedness  incurred  in 
building  any  schoolhouse  or  schoolhouses  or  in  the  fur- 
nishing of  the  same  or  for  the  purchase  of  any  school- 
house  site  or  sites  or  in  refunding  or  funding  indebted- 
ness, which  indebtedness  is  due  or  subject  under  the 
pleasure  or  option  of  the  school  district  to  be  paid  or 
redeemed,  it  shall  be  lawful  for  said  school  district,  by 
and  through  its  district  school  board,  to  issue  and  ex- 
change, for  any  such  indebtedness,  its  bonds  bearing 
not  to  exceed  legal  interest  per  annum ;  and  said  bonds 
shall  in  all  respects  conform  to  and  be  governed  as  to 
their  issue  by  the  provisions  of  Section  2  of  this  act 
except  that  the  funding  or  refunding  of  said  indebted- 
ness and  the  issuing  of  bonds  for  such  purpose  shall  not 
require  an  election,  but  may  be  done  by  resolution  of 
the  district  school  board  at  any  legally  called  meeting 
thereof ;  and  the  validity  of  any  bonds  issued  under  the 
provisions  of  this  section  or  of  the  indebtedness 
thereby  funded  or  refunded  shall  not  thereafter  be 
open  to  contest  by  said  school  district  or  by  any  person 
or  corporation  for  or  on  its  behalf  for  any  reason 
whatever. ' ' 

As  the  law  stood  at  the  time  of  the  events  narrated 
in  the  complaint.  Section  4088,  L.  0.  L.,  read  thus : 

*' District  meetings,  legally  called,  shall  have  power 
to  levy  a  tax  upon  all  real  and  personal  property  in 
their  district  and  make  any  necessary  appropriation 
for  the  support  and  benefit  of  schools,  and  also  adjourn 
from  time  to  time :  Provided,  that  no  tax  shall  be  levied 
at  any  special  meeting  unless  the  call  for  such  meet- 
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ing  shall  have  stated  that  one  of  the  purposes  of  such 
meeting  would  be  the  levying  of  a  tax.  The  minutes 
of  all  school  meetings  must  be  signed  by  the  chairman 
and  secretary. '  * 

The  plaintiffs  question  the  regularity  of  the  pro- 
ceedings described,  and  argue  that  they  constituted  an 
attempt  to  order  the  removal  of  the  schoolhouse,  re- 
quiring for  its  accomplishment  a  two-thirds  vote  of  the 
voters  present.  They  urge  also  that,  one  vote  having 
been  taken,  in  which  the  proposed  new  site  failed  of  re- 
ceiving two  thirds  of  the  ballots,  the  power  to  vote  on 
the  question  was  exhausted,  and  no  sanction  can  be 
imputed  to  the  second  ballot.  The  plaintiff's  discus- 
sion of  the  issue  proceeds  upon  the  theory  that  but  one 
schoolhouse  can  be  had  in  a  school  district,  and  that 
any  proposal  to  build  another  on  a  different  site  is  an 
attempt  to  remove  *'the  schoolhouse,*'  requiring  the 
greater  majority  mentioned.  Our  attention  has  not 
been  directed  to  any  statute  restricting  any  school  dis- 
trict to  a  single  schoolhouse.  On  the  contrary,  we 
learn  from  subdivision  5  of  Section  1  of  the  act  in  ques- 
tion that  the  board  may  be  authorized  to  lease  or  build 
schoolhouses,  in  the  plural.  In  subdivision  13  it  is 
made  the  duty  of  all  boards  of  directors  to  provide  cer- 
tain conveniences  ''for  each  of  the  schools  under  their 
charge, ' '  for  which  the  board  may  levy  a  tax  without  a 
vote  of  the  taxpayers. 

The  removal  of  a  schoolhouse  is  not  the  only  contin- 
gency provided  for  in  subdivision  14  of  that  section 
under  which  the  proceedings  in  question  appear  to  have 
been  taken.  The  board  is  authorized  in  that  part  of 
the  law  to  call  a  meeting  to  vote,  not  only  upon  the  re- 
moval of  a  schoolhouse,  but  also  for  the  selection,  pur- 
chase, exchange,  or  sale  of  a  schoolhouse  site,  or  the 
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erection  of  a  building.  Of  all  these  things,  only  the 
removal  of  a  schoolhouse  requires  a  two-thirds  vote. 
It  was  competent  for  the  district  by  a  majority  vote  to 
authorize  the  erection  of  a  new  schoolhouse.  The  re- 
moval of  the  old  one  was  not  involved,  and  a  two-thirds 
vote  was  not  required.  We  attach  no  importance  to 
the  second  ballot,  and  hold  that  the  majority  vote  dis- 
closed by  the  first  ballot  was  sufl5cient  for  any  purpose 
indicated  by  the  notice  of  the  meeting. 

2.  Concerning  the  opposition  to  the  condemnation  of 
land,  it  is  enough  to  say  that  the  owner  of  the  site  which 
may  be  condemned  has  an  ample  and  su£Scient  remedy 
at  law  by  which  she  may  resist  the  attempt  to  take  her 
property,  for  it  is  hornbook  law  that  in  a  complaint 
involving  the  exercise  of  eminent  domain  the  one  at- 
tempting to  acquire  the  property  of  another  through 
that  prerogative  must,  as  a  condition  precedent,  show 
the  authority  for  so  doing.  So,  in  this  case,  if  the  pro- 
ceedings described  fail  to  confer  authority  upon  the 
district  to  exercise  the  right  to  condemn,  the  question 
could  be  raised  by  the  defendant  in  the  condemnation 
action.  Having  this  plain,  speedy  and  adequate  rem- 
edy at  law,  the  plaintiff  Ollie  F.  Castle  has  no  standing 
in  this  court  of  equity  to  invoke  the  extraordinary  rem- 
edy of  injunction. 

3,  4.  The  other  question  about  the  validity  of  the 
tax  which  it  is  said  the  defendants  have  levied  and  are 
attempting  to  collect  presents  more  difficulties.  It  is 
argued  that,  because  the  notice  of  the  special  meeting 
in  question  makes  no  express  mention  that  a  levy  of 
a  tax  would  be  one  of  the  purposes  of  the  assemblage, 
the  proposed  exaction  is  utterly  without  foundation. 
The  notice,  in  almost  the  exact  words  of  the  statute, 
annoimces  the  intention  of  voting  upon  the  question  of 
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authorizing  the  board  to  contract  a  debt  for  the  pur- 
pose of  building  the  schoolhouse  by  negotiating  inter- 
est-bearing warrants.  Clearly  the  right  to  incur  the 
indebtedness  on  that  basis  is  amply  foreshadowed  by 
the  terms  of  the  notice.  The  question  to  be  determined 
is  whether  the  right  of  the  directors  to  levy  a  tax  fol- 
lowed by  operation  of  law  upon  their  being  authorized 
to  incur  the  indebtedness.  It  is  a  well-settled  principle 
that  a  remedial  statute  should  be  so  construed  as  to 
give  it  practical  effect  according  to  the  intention  of  the 
lawmakers.  It  would  greatly  impair  the  availability 
of  the  interest-bearing  securities  of  school  districts  if 
a  construction  should  be  placed  upon  this  statute 
whereby  indebtedness  might  be  incurred  without  pres- 
ent authority  to  provide  for  its  payment.  The  uncer- 
tain future  action  of  popular  assemblies  like  a  district 
school  meeting,  the  personnel  of  which  is  variable, 
and  might  be  different  at  each  succeeding  annual 
convocation,  is  not  a  sound  asset  upon  which  to 
borrow  money.  The  credit  of  a  school  district  ought 
not  to  rest  upon  such  a  fluctuating  basis  for  indebted- 
ness lawfully  and  beneficially  incurred,  unless  by  a 
fair  construction  of  the  statute  there  is  no  escape  from 
such  conclusion.  It  is  contemplated  by  the  terms  of 
the  act  under  discussion  that  a  district  may  either  pay 
cash  for  the  equipment  of  schoolhouses,  use  interest- 
bearing  warrants,  or  issue  bonds.  For  the  purpose  of 
cash  payments,  subdivision  5  of  Section  1  empowers 
the  board,  when  directed  by  a  majority  vote  of  the  legal 
voters,  to  build  schoolhouses,  among  other  things,  and 
repeats  the  language,  ''when  so  authorized,''  in  direct- 
ing a  levy  to  be  made  not  oftener  than  once  a  year. 
On  the  other  hand,  the  succeeding  subdivision,  treating 
of  the  issuance  of  negotiable  interest-bearing  warrants. 
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requires  their  negotiation  to  be  sanctioned  by  a  major- 
ity  vote  of  the  legal  voters ;  but,  still  speaking  of  power 
of  the  board  of  directors,  the  statute  omits  in  the  very 
next  clause  the  words  ''authorized  by  a  majority  vote 
of  the  legal  voters, ' '  and  uses  this  language : 

**And  they  may  from  time  to  time,  not  oftener  than 
once  a  year,  levy  a  tax, ' '  etc. 

When  we  consider  this  in  connection  with  subdivision 
9  of  Section  2,  which  commissions  the  board  of  direct- 
ors, without  an  election,  but  simply  by  its  own  resolu- 
tion, to  issue  bonds  in  discharge  of  any  outstanding 
warrant  or  bonded  indebtedness,  we  are  led  to  the  con- 
clusion that  the  liberty  conferred  upon  the  board  to 
issue  interest-bearing  warrants  necessarily  carried 
with  it  ex  vi  termini  the  power  to  levy  a  tax  for  the 
payment  of  the  same  without  any  other  vote  or  election. 
It  would  be  idle  to  say  that  a  debt  might  be  incurred, 
but  that  no  authority  should  exist  to  provide  funds  for 
its  payment.  If  it  were  the  intention  of  subdivision  6 
to  withhold  from  the  directors  the  power  to  levy  a  tax 
in  payment  of  the  warrants  issued  for  the  purpose 
named,  unless  they  were  expressly  authorized  at  each 
meeting  of  the  electors  to  levy  a  tax,  the  board  could 
easily  evade  that  restriction  by  turning  the  indebted- 
ness into  the  form  of  bonds  under  subdivision  9  of 
section  2,  thus  incurring  the  mandatory  duty  under 
subdivision  4  of  levying  the  tax  necessary  to  pay  the 
bonded  obligation. 

It  seems  to  be  a  fair  and  reasonable  construction  of 
the  statute  to  say  that,  when  notice  is  given  that  a  vote 
will  be  taken  upon  the  question  of  authorizing  the 
board  to  contract  a  debt  by  borrowing  money  upon 
interest-bearing  warrants,  it  follows  by  operation  of 
law  that  the  voters  are  thereby  notified  that,  in  case 
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snch  securities  are  issued,  the  duty  of  the  board  to 
itself  levy  the  tax  necessary  to  pay  them  follows  as  a 
matter  of  course.  We  see  no  good  reason  to  doubt  the 
validity  of  the  indebtedness  evidenced  by  the  warrants 
described,  or  to  question  the  authority  of  the  board  of 
directors  to  levy  a  tax  for  the  payn)eiit  of  the  same. 

5.  It  is  not  directly  stated  in  the  complaint  whether 
the  directors  have  levied  a  single  tax  for  the  full 
amount  of  the  indebtedness  in  one  levy,  or  only  for 
the  interest.  In  any  event,  there  is  some  tax  legally 
due  to  be  applied  on  the  warrants  mentioned,  either  for 
the  interest  or  principal  or  both.  The  plaintiffs  do 
not  tender  anything  whatever  on  this  account,  and 
hence  under  such  authorities  as  Welch  v.  City  of 
Astoria,  26  Or.  89  (37  Pac.  66),  and  Dayton  v.  Mult- 
notnah  County,  34  Or.  239  (55  Pac.  23),  they  have  no 
standing  to  invoke  relief  in  equity. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Afpibmbd. 

Mb.  Chief  Justice  Moore,  Mb.  Justice  Benson  and 
Mb.  Justice  Habbis  concur. 
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lAxgaad  September  8,  afllnned  September  21,  1911^ 

STATE  V.  LOCKE.* 

(151  Pac.  717.) 

BiguiiT— LafclTlonB  Oobabltatlon—Statiitas— Tolygamy.** 

1.  Section  2073,  L.  O.  L.,  declaring^  guilty  of  "polygamy^  a  person 
who,  having  a  former  husband  or  wife  living,  shall  marry  another, 
or  live  and  cohabit  with  another  as  husband  or  wife^  and  providing 
a  punishment,  which  may  be  imprisonment  in  the  penitentiary,  is  not 
repealed  and  supplanted  by  Section  2075,  providing  punishment,  as 
a  misdemeanor,  if  any  man  and  woman,  not  being  married  to  each 
other,  shall  lewdly  or  lasciviously  cohabit  or  associate  together;  the 
second  section  not  defining  the  same  offense  as  the  first,  but  proof 
being  required  under  the  first  not  required  under  the  second. 

[As  to  what  constitutes  bigamy,  see  note  in  93  Am.  Dec.  252.] 

Indictment  and  Information— AUegatioDB — ^Placa  of  OffeoBO. 

2.  An  indictment  charging  that  defendant,  in  the  county  of  L. 
then  and  there  being,  and  having  a  wife  living  in  P.,  then  and  there 
cohabited  with  another  woman  as  his  wife,  charges  the  commission 
of  the  crime  in  L.,  and  not  in  P. 

Witnesses — Oompetent— Wife — ^Bigamy. 

3.  Section  1535,  L.  0.  L.,  as  amended  by  Laws  of  1913,  page  351, 
providing  that  in  prosecutions  for  polygamy  the  wife  of  accused 
shall  be  a  competent  witness,  and  may  testify  against  him,  and  with- 
out  his  consent,  as  to  the  fact  of  marriage,  does  not  limit  her  testi- 
mony to  the  marriage  ceremony. 

[As  to  proof  of  former  marriage  in  prosecutions  for  bigamyi 
see  notes  in  47  Am.  St.  Bep.  228;  106  Am.  St.  Bap.  768.] 

Oriminal  Law— Beception  of  Evidence — Scope  of  ObJectionB. 

4.  The  objection  of  defendant  in  polygamy  to  his  wife  testifying, 
except  to  the  fact  of  marriage,  is  not  sufficient  to  raise  the"  objection 
of  the  generality  of  her  subsequent  testimony  that  she  is  married 
to  him. 

Oriminal  Law — ^Documents  in  Other  State — ^Authenticating  Oopies. 

5.  The  certification  of  a  copy  of  the  record  of  a  marriage  license 
and  certificate  in  a  county  of  another  state,  by  the  clerk  of  the  Cir- 
cuit Court  of  such  county,  under  the  seal  of  the  court,  to  be  correct 
copies  of  such  instruments  as  they  appear  of  record,  with  the  appended 
certificate  of  the  judge  thereof  that  the  copy  was  made  and  issued 

*As  to  husband  or  wife  as  witness  against  the  other  in  prosecution 
for  bigamy,  see  note  in  2  L.  B.  A.  (N.  &)  862. 

As  to  presumption  of  validity  of  former  marriage  in  prosecution 
for  bigamy,  see  note  in  9  L.  B.  A.  (N.  S.)  1036. 

For  admissibility  of  judgment  in  civil  action  as  proof  of,  former 
marriage  on  trial  for  bigamy,  see  note  in  26  L.  B.  A.  (K.  S.)  464. 

BiPOBTBL 
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in  dne  form,  and  that  the  certifying  officer  was  the  clerk,  and  the 
person  having  the  legal  custody  of  the  original,  being  in  compliance 
with  Section  766,  subdivision  7,  L.  O.  L.,  relating  to  proof  of  docu- 
ments in  a  sister  state,  renders  the  evidence  competent. 

Orlxnlnal  Law— Documents  in  Other  State— AutheHticatliig  Oopiei. 

6.  Any  necessity  of  proof  of  the  statute  of  another  state  author- 
izing such  a  record,  before  a  certified  copy  of  the  record  of  a  marriage 
license  and  certificate  therein  can  be  introduced,  is  satisfied  by  the 
statement  of  the  judge  in  his  appended  certificate  that  the  certifying 
clerk  was  the  legal  custodian  of  the  original. 

Kamei — ^Presumptioii— Identity  of  PerBon. 

7.  Identity  of  the  name  of  defendant  in  polygamy  with  the  name 
in  a  marriage  certificate  introduced  in  evidence  primarily  connects 
him  with  the  marriage,  under  Section  799,  subdivision  25,  L.  0.  L., 
giving  at  a  disputable  presumption  identity  of  person  from  identity 
of  name. 

Bigamy— Preeumptloii— -Validity  of  Fonner  Marriage. 

8.  The  presumption  is  generally  in  favor  of  the  validity  of  a  former 
marriage,  absent  evidence  to  the  contrary. 

Oxlininal  Law — Admiasion^-Marriage — ^Divorce  Decree. 

9.  Introduction  by  defendant  in  polygamy  of  a  copy  of  a  decree 
of  divorce,  of  him  from  another  is  an  admission  of  his  having  been 
married  to  such  person. 

Oourt8-—Becord— Failure  to  Sbow  JurisdictioiL 

10.  A  decree  of  a  court  of  general  jurisdiction  setting  aside  its 
decree  of  divorce,  being  presumed  to  have  been  rightfully  given,  is 
admissible,  though  it  does  not  show  that  notice  of  the  application  to 
open  the  decree  was  served;  lack  of  jurisdiction  neither  appearing 
on  its  face  nor  being  shown. 

Oriminal  Law— Evidence  Admissible  by  Beason  of  Other  Bvldenoe. 

11.  Defendant  in  polygamy  having  introduced  a  decree  of  divorce, 
the  state  may  introduce  one  setting  it  aside,  though  incidentally  it 
shows  his  unfairness  in  obtaining  Ms  decree  by  stealth. 

Bigamy— Former  Marriage— ^Evidence. 

12.  Evidence  on  a  prosecution  for  polygamy  held  sufficient  to  prove 
a  valid  former  marriage  of  defendant. 

Bigamy— Cohabiting— Evidence. 

13.  Evidence  on  a  prosecution  for  polygamy  held  sufficient  to  au- 
thorize a  finding  of  defendant,  having  a  wife,  living  and  cohabiting 
with  another  as  his  wife. 

From  Lane :  Lawbence  T.  Habbis,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Bbait. 

On  October  23,  1914,  John  A.  Locke,  the  defendant, 
was  indicted  for  the  crime  of  polygamy. 
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The  charging  part  of  the  indictment  is  as  follows: 

**That  the  above-named  John  A.  Locke,  defendant, 
on  the  25th  day  of  March,  A.  D.  1914,  in  the  connty  of 
Lane,  State  of  Oregon,  then  and  there  being,  and  hav- 
ing a  wife  then  living,  to  wit :  One  Jessie  A.  Locke,  who 
was  then  and  who  had  been  for  a  long  time  previous 
thereto  living  in  Portland,  Oregon,  did  then  and  there, 
and  while  she,  the  said  Jessie  A.  Locke,  was  still  the 
wife  of  him,  the  said  John  A.  Locke,  wrongfully,  un- 
lawfully and  feloniously  live  and  cohabit  with  another 
woman,  to  wit:  With  one  Nellie  Gilmore  as  the  wife 
of  him  the  said  John  A.  Locke,  contrary  to  the  stat- 
utes,'* etc. 

A  trial  was  had  before  a  jury,  resulting  in  a  verdict 
and  judgment  of  conviction.    Defendant  appeals. 

Affibmed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  M.  Vernon  Parsons  and  Mr.  Ralph  A.  Watson. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Joseph  M.  Devers,  District  Attorney,  and  Mr.  J. 
F.  Brumbaugh,  with  an  oral  argument  by  Mr.  Devers. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court 

1.  It  is  the  position  of  counsel  for  defendant  that 
Section  2073,  L.  0.  L.,  which  inhibits  polygamy  in  the 
following  language,  to  wit : 

**If  any  person  having  a  former  husband  or  wife 
living  shall  marry  another  person,  or  live  and  cohabit 
with  another  person  as  husband  or  wife,  such  person 
shall  be  deemed  guilty  of  polygamy. ' ' 

— ^was  repealed  by  Section  2075,  L.  0.  L.  The  former 
section  directs  a  punishment  by  imprisonment  in  the 
penitentiary  or  county  jail  or  by  fine.  The  latter  sec- 
tion provides  for  a  punishment  as  a  misdemeanor : 
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*'If  any  man  and  woman,  not  being  married  to  each 
other,  shall  lewdly  or  lasciviously  cohabit  or  associate 
together.*' 

Both  sections  were  enacted  in  1864.  It  is  argued  that 
the  latter  numbered  section  defines  the  same  act  as  is 
defined  in  the  former.  The  fact  that  the  oflfense  de- 
scribed in  Section  2075  might  contain  some  of  the  ele- 
ments of  the  crime  defined  in  Section  2073  does  not 
warrant  the  conclusion  that  the  latter  is  supplanted 
by  the  former.  The  intent  of  Section  2073  is  to  pre- 
serve the  sanctity  of  the  marriage  relation.  Polyg- 
amous relations  are  a  crime  not  included  in  the  pro- 
visions of  Section  2075.  To  prove  an  infraction  of  the 
statute  against  polygamy  would  require  different  evi- 
dence than  that  required  in  a  case  of  lewd  or  lascivious 
cohabitation:  State  v.  Donahue,  75  Or.  409  (144  Pac. 
755).  The  contention  of  defendant's  counsel  cannot 
be  upheld  in  this  respect.  Both  statutes  have  stood 
the  test  since  1864.  The  statute  prohibiting  bigamy 
in  this  state  has  not  been  repealed. 

2.  It  is  next  submitted  on  behalf  of  defendant  that 
the  indictment  does  not  charge  any  offense  in  Lane 
County,  but  that,  if  any  offense  is  charged,  it  is  an 
offense  in  Portland.  With  this  claim  we  cannot  agree. 
A  reading  of  the  accusation  is  sufficient  to  inform  de- 
fendant that  he  is  charged  in  the  usual  language  with 
the  commission  of  a  crime  in  Lane  County.  State  v. 
Durphy,  43  Or.  79,  82  (71  Pac.  63),  relied  upon  by  de- 
fendant 's  counsel,  is  not  in  point. 

3,  4.  Upon  the  trial,  Mrs.  Jessie  Locke,  the  wife  of 
defendant,  was  called  as  a  witness  for  the  state. 
Counsel  for  defendant  objected  to  this  witness  testify- 
ing, except  as  to  the  fact  of  the  marriage.    The  court 
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sustained  this  objection.    The  witness  then  testified  as 
follows : 

**Q.  State  whether  or  not  you  are  married  to  the 
defendant. 
**A.  Yes. 
*'Q.  Whent 

*'A.  The  2d  of  November,  1897. 
''Q.  Wheret 
**A.  Economy,  Indiana,  Wayne  County/' 

All  other  evidence  of  this  witness  was  excluded. 
Counsel  for  defendant  now  insists  that  the  admission 
of  the  answer  to  the  question  quoted  above  was  error ; 
that  the  same  came  within  the  objection  and  ruling. 
No  additional  specific  objections  to  the  question  or 
motion  to  strike  out  the  evidence  was  made.  Section 
1535,  L.  0.  L.,  as  amended  by  Laws  of  Oregon  of  1913, 
page  351,  provides  inter  alia: 

' '  That  in  all  criminal  actions  for  polygamy  or  adul- 
tery, the  husband  or  wife  of  the  accused,  shall  be  a  com- 
petent witness,  and  shall  be  allowed  to  testify  against 
the  other,  and  without  the  consent  of  the  other,  as  to 
the  fact  of  marriage.  * ' 

It  is  the  claim  of  defendant  that  the  wife  could  only 
testify  as  to  the  marriage  ceremony.  The  point  is  not 
well  taken.  The  objection  of  counsel  was  not  specific 
enough  to  direct  the  mind  of  the  trial  court  to  the 
objection  now  contended  for.  The  evidence  introduced 
is  permitted  by  the  statute.  The  question  raised  is 
only  one  of  phraseology.  If  the  general  statement  of 
the  witness  as  to  the  fact  of  marriage  was  imsatisfao- 
tory  to  defendant,  it  should  have  been  challenged  by 
cross-examination  or  otherwise.  There  was  no  error 
in  this  respect. 

5-8.  The  state,  over  objection  and  exception  of  de- 
fendant's counsel,  introduced  in  evidence  a  certified 
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copy  of  the  record  of  a  marriage  license  and  certificate, 
in  Wayne  County,  Indiana.  It  is  maintained  by  de- 
fendant's counsel  that  the  copy  was  not  property  certi- 
fied and  that  it  was  not  connected  with  defendant.  The 
documents  are  certified  by  the  clerk  of  the  Circuit 
Court  of  Wayne  County,  Indiana,  under  the  seal  of 
the  court,  to  be  correct  copies  of  the  marriage  license 
and  certificate  of  marriage  of  John  A.  Locke  to  J  essie 
A.  McCall,  on  November  2,  1897,  as  the  same  appear 
of  record.    There  is  appended  the  certificate  of  the 

s 

judge  of  that  court  to  the  effect  that  the  certified  copy 
of  the  marriage  certificate  was  made  and  issued  in  due 
form  and  that  the  certifying  oflBcer  was  the  clerk  and 
the  person  having  the  legal  custody  of  the  original  cer- 
tificate. This  is  a  compliance  with  subdivision  7  of 
Section  766,  L.  0.  L.,  relating  to  proof  of  documents 
in  a  sister  state,  and  rendered  the  evidence  competent. 
The  claim  of  defendant  that  the  state  should  prove  the 
statute  of  Indiana  authorizing  such  record  is  satisfied 
by  the  statement  of  the  judge  of  that  state  that  the 
clerk  was  the  legal  custodian  of  the  original.  The  evi- 
dence of  the  wife  connects  the  defendant  with  the  mar- 
riage on  the  date  named  in  the  marriage  certificate. 
His  name  is  identical  with  the  name  contained  therein 
primarily  leaving  no  room  for  mistake:  Section  799, 
subd.  25,  L.  0.  L.  The  presumption  is  generally  in 
favor  of  the  validity  of  a  former  marriage  when  there 
is  no  evidence  to  the  contrary :  5  Cyc.  699. 

9-11.  The  defendant  introduced  in  evidence  a  copy 
of  a  decree  of  divorce  of  defendant  from  Jessie  A. 
Locke,  rendered  by  the  Circuit  Court  for  Clackamas 
County,  May  11, 1914.  This  was  an  admission  on  the 
part  of  defendant  that  he  had  been  married  to  the  per- 
son named,  and  amply  supplemented  the  other  evidence 
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of  marriage.  In  rebuttal  the  state  offered  in  evidence 
a  decree  of  the  Circuit  Court  for  Clackamas  County, 
dated  November  21,  1914,  setting  aside  the  decree  of 
divorce  of  May  11th,  for  the  reason  that  the  affidavit 
for  publication  of  summons  was  false  and  fraudulent ; 
that  the  defendant's  wife  was  within  the  state  at  the 
time,  to  affiant's  knowledge;  that  Mrs.  Locke  had  no 
notice  or  knowledge  of  the  decree ;  and  permitting  her 
to  answer.  Defendant's  counsel  objected  to  the  latter 
decree,  upon  the  ground  that  it  was  prejudicial,  and 
that  the  same  did  not  show  notice  of  the  application 
to  open  up  the  decree  was  served  upon  the  plaintiff  in 
the  divorce  case,  who  is  the  defendant  here,  and  saved 
an  exception  to  its  introduction,  and  also  moved  to 
strike  the  same  out.  Section  103,  L.  0.  L.,  confers  Uie 
power  upon  the  court,  in  its  discretion,  at  any  time 
within  one  year  after  notice  thereof,  to  relieve  a  party 
from  a  judgment,  order  or  proceeding  taken  against 
him  through  his  mistake,  inadvertence,  surprise  or  ex- 
cusable neglect.  A  proceeding  under  this  section  is  a 
direct  proceeding,  and  the  presumption  is  in  favor  of 
the  validity  of  the  decree :  Crabill  v.  Crabill,  22  Or.  590 
(30  Pac.  320);  14  Cyc.  722;  Evans  v.  Evans,  60  Or. 
195  (118  Pac.  177).  There  is  no  lack  of  jurisdiction 
of  the  court  appearing  on  the  face  of  the  record  intro- 
duced in  evidence,  and  nothing  to  the  contrary  was 
shown. 

**The  judgment  of  a  court  of  general  jurisdiction  is 
always  presumed  to  have  been  rightly  given,  and  its 
jurisdiction  to  have  attached  fully  imtil  the  contrary  is 
shown":  23  Cyc.  682. 

There  are  exceptions,  as  where  it  is  shown  that  the 
party  to  be  served  is  a  nonresident  of  the  state :  Knapp 
V.  Wallace,  50  Or.  348  (92  Pac.  1054, 126  Am.  St.  Bep. 
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742).  Neither  of  the  decrees  referred  to  notes  the 
maimer  of  service  or  the  appearance  of  either  party 
or  attorney.  The  judgment-roll  was  not  introduced  by 
either  party,  and  the  record  in  this  case  is  not  in  a  con- 
dition to  raise  the  question  of  service  of  process.  The 
status  of  the  marriage  of  John  A.  Locke  and  Jessie  A. 
Locke  was  a  matter  of  inquiry  in  the  case,  and  when 
the  defendant  introduced  the  decree  of  May  11th  the 
state  was  entitled  to  show  the  true  condition  of  the  de- 
cree, notwithstanding  that  the  decree  of  November  21st 
incidentally  showed  unfairness  on  the  part  of  defend- 
ant in  obtaining  the  decree  by  stealth.  The  whole  mat- 
ter was  connected  with  the  marital  relation  of  defend- 
ant and  Jessie  A.  Locke,  and  evidently  linked  together 
in  the  mind  of  defendant  for  the  purpose  of  termin- 
ating the  offense,  and  formed  a  part  of  the  same  trans- 
action: State  V.  Baker,  23  Or.  442  (32  Pac.  161) ;  Shaff- 
ner  v.  Commonwealth,  72  Pa.  60  (13  Am.  Rep.  649); 
Underbill,  Criminal  Evidence,  §§  87,  88. 

It  developed  upon  the  trial  that  the  defendant  was  a 
conductor  on  a  railroad  train  which  ran  between  Port- 
land and  Eugene,  having  a  wife  living  in  Portland  at 
the  time  it  is  alleged  he  cohabited  with  another  woman 
as  his  wife  in  Eugene,  and  while  so  doing  he  obtained 
a  decree  of  divorce  in  another  county  upon  publication 
of  summons  as  though  his  wife  were  a  nonresident  of 
the  state.  We  do  not  discuss  this  matter  at  great 
length,  for  the  reason  that  the  trial  court  in  the  charge 
to  the  jury  considered  the  decree  of  divorce  as  not  void, 
but  voidable  only,  and  instructed  the  jury  that  it  was 
a  complete  defense  for  all  acts  of  the  defendant  com- 
mitted on  or  after  May  11,  1914,  and  that  they  should 
consider  only  the  acts  of  defendant  committed  prior 
to  that  date.     This  was  as  favorable  to  the  defendant 
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as  he  had  reason  to  ask,  and  practically  nullified  the 
effect  of  the  November  decree. 

12y  13.  At  the  close  of  the  state's  case,  and  also 
after  all  the  evidence  was  introduced,  counsel  for  de- 
fendant moved  for  a  directed  verdict  of  acquittal,  and 
assigns  as  error  the  refusal  to  grant  the  same.  Two 
main  points  are  relied  upon:  (1)  That  the  state  failed 
to  prove  a  valid  former  marriage  of  defendant  to  Jes- 
sie A.  Locke;  (2)  that  the  state  failed  to  prove  that 
defendant  had  sexual  intercourse  with  NelUe  Gilmore 
prior  to  May  11,  1914.  As  to  the  former  question  we 
have  alluded  to  a  portion  of  the  evidence.  In  addition 
to  the  direct  evidence  of  the  marriage  given  by  Jessie 
A.  Locke,  and  proof  of  the  record  of  the  license  and 
marriage  certificate,  proof  of  subsequent  cohabitation 
as  husband  and  wife  and  the  rearing  of  children  was 
produced.  Not  only  that ;  the  defendant,  by  obtaining 
the  divorce,  admitted  the  marriage:  See  5  Cyc.  700. 
Upon  this  point  there  was  ample  evidence  for  the  jury. 
There  was  evidence  by  the  state  tending  to  show  that 
defendant  and  Nellie  Gilmore,  during  March  and  April, 
1914,  in  Eugene,  engaged  and  occupied  two  rooms  fur- 
nished for  light  housekeeping,  with  one  bed;  that  de- 
fendant lived  and  cohabited  there  with  Miss  Gilmore 
when  not  on  or  at  the  other  end  of  his  run  on  the  rail- 
road. The  circumstances  tended  strongly  to  show  that 
they  cohabited  as  man  and  wife,  occupied  the  same  bed, 
and  had  sexual  intercourse.  Defendant  represented 
generally  that  the  woman  was  his  wife.  At  the  end  of 
April  they  engaged  and  occupied  other  similar  rooms 
in  the  same  manner.  There  was  evidence  from  which 
the  jury  might  believe  beyond  a  reasonable  doubt  that 
defendant,  while  having  a  wife  living,  lived  and  co- 
habited with  another  woman  as  husband  and  wife,  in 
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violation  of  the  statute.    There  was  no  error  in  deny- 
ing the  request  for  a  directed  verdict  of  acquittal. 

As  we  find  no  error  in  the  record,  the  judgment  of  the 
lower  court  is  affirmed.  Affibmed. 

Mb.  CtttfiP  Justice  Moobe,  Mb.  Justice  Benson  and 
Mb.  Justice  Eakin  concur. 


Argued  September  15,  affirmed  September  28,  1916. 

BOLIN  V.  WALTEBS. 

(151  Pac.  716.) 

Account — Evidence — Sufficiency. 

1.  In  a  suit  for  an  accounting  between  plaintiff  and  defendant 
for  commissions  received  from  the  sale  of  real  estate,  evidence  held 
to  show  that  the  transaction  between  the  parties  was  ended  and  that 
defendant  had  accounted. 

[As  to  what  are  mutual  accounts,  see  note  in  Ann.  Oas.  191SD, 

8ia] 
From  Multnomah :  Thomas  J.  Cleeton,  Judge. 

This  is  a  suit  by  F.  C.  Bolin  against  R.  F.  Walters. 
From  a  decree  in  favor  of  defendant,  plaintiff,  appeals. 
The  facts  are  set  forth  in  the  opinion  of  the  court. 

Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  L.  Cooper. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Bauer  <&  Greene  and  Mr.  A.  H.  McCurtain, 
with  an  oral  argument  by  Mr.  Thomas  O.  Greene. 

Department  2.  Mb.  Justice  Bean  delivered  the 
opinion  of  the  court. 

1.  This  controversy  arose  out  of  substantially  the 
following  facts :  Defendant  Walters  was  a  real  estate 
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broker,  doing  the  principal  part  of  his  business  in  the 
name  of  the  0.  W.  P.  Land  Company.  Plaintiff,  Bolin, 
was  a  timberman,  and  had  sold  a  large  tract  of  timber, 
adjoining  that  in  regard  to  which  the  dispute  arose,  to 
parties  represented  by  one  N.  R.  Smith,  who  signified 
to  him  that  they  desired  to  purchase  a  quarter  section 
of  timber  at  $1.50  per  1,000  feet,  and  requested  him  to 
find  the  owner.  Bolin  informed  Walters  of  the  pros- 
pective purchaser,  on  condition  that  he  would  divide 
the  commission  or  profits  with  him.  On  February  23, 
1910,  a  30-day  option  to  purchase  the  land  was  ob- 
tained by  the  defendant  in  the  name  of  his  wife,  H.  G. 
Walters,  in  consideration  of  $200  paid  by  the  latter. 
The  purchase  price  named  was  $17,100,  to  be  paid 
within  40  days  from  the  time  of  election  to  purchase. 
Beall,  the  owner  of  the  timber  land,  resided  in  Virginia, 
and  Mr.  E.  H.  Peery,  an  attorney,  of  Portland,  acted 
as  his  agent.  Afterward  plaintiff  and  defendant  en- 
tered into  a  contract,  which  Bolin  asserts  to  be  as  fol- 
lows: 

'*In  consideration  of  $100  to  me  paid  by  F.  C.  Bolin, 
I  agree  to  give  to  the  said  F.  C.  Bolin  one  half  of  the 
net  returns  received  by  me  from  the  sale  of  the  south 
%  of  north  %  of  section  22,  township  4  south,  range 
5  east.  It  being  expressly  understood  that  all  ex- 
penses in  connection  with  the  said  sale,  including  all 
commissions  due  to  other  parties,  must  first  be  paid 
out  of  the  moneys  received  by  me.  The  final  re- 
mainder to  be  divided  equally  between  us. 

'*  [Signed]  E.  F.  Waltbbs." 

Bolin  claims  he  did  not  see  the  option,  nor  know  it 
was  in  the  name  of  Mrs.  Walters.  He  paid  Walters 
$100  on  account  of  the  deal.  Defendant  claims  that 
the  contract  with  Bolin  was  made  by  the  0.  W.  P.  Land 
Company,  and  provided  that,  if  a  sale  of  the  land  was 
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made  to  N.  R.  Smith,  the  commission  should  be  divided 
with  plaintiff.  Under  date  of  Febrnary  28,  1910,  he 
made  an  entry  in  the  daybook  of  the  company  as  fol- 
lows: 

** Received  from  F.  C.  Bolin  $100  to  apply  on  office 
expense  of  sale  of  Beall  timber  to  N.  R.  Smith,  he  to 
get  one  half  of  office  commission.*' 

On  February  26th  an  agreement  of  purchase  and  sale 
of  the  land  was  executed  between  Mrs.  H.  G.  Walters 
and  N.  R.  Smith.  The  price  was  $22,000,  of  which 
$2,000  was  deposited  in  the  bank  for  the  purpose  of 
payment.  The  balance  was  to  be  paid  as  soon  as  title 
was  found  satisfactory  to  the  purchaser;  it  being 
understood  that  there  was  a  tax  title  to  adjust,  and  a 
suit  pending  to  determine  the  title,  to  be  settled  within 
a  reasonable  time.  On  account  of  litigation  Beall 
could  not  give  title  as  provided  in  the  option  until  the 
fall  of  1913:  See  Beall  v.  Beall,  67  Or.  33  (128  Pac. 
835,  135  Pac.  185).  The  time  of  the  option  was  ex- 
tended twice,  and  up  to  April  9, 1910.  When  it  devel- 
oped that  there  would  be  a  long  delay  in  securing  title 
on  account  of  the  legal  proceedings,  Walters  says  he 
talked  with  Bolin  in  regard  to  the  probability  of  hav- 
ing to  purchase  the  land  and  pay  or  become  responsi- 
ble for  the  payment  of  $17,100  before  the  land  could  be 
sold.  In  view  of  the  dispute  as  to  what  the  contract 
with  Bolin  actually  was,  it  is  well  to  note  how  the  par- 
ties regarded  the  matter  at  that  time.  Walters  testi- 
fied: 

• 

That  when  they  talked  it  over,  he  told  Bolin  that 
they  did  not  feel  like  taking  the  responsibility  of  agree- 
ing to  buy  that  piece  of  property.  *'I  asked  him 
[Bolin]  if  he  could  join  with  us  in  any  way,  and  what 
he  thought  he  could  do.  * '  That  Bolin  said : ' '  I  couldn  't 
do  anything  just  now.  *  *  Now,  you  do  just  what  you 
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think  is  best  in  the  matter.  If  you  think  well  to  take 
it  Tip,  I  am  pretty  sure  you  can  sell  that  piece  of  prop- 
erty ;  that  Smith  will  complete  the  deal, ' '  but  not  to  do 
anything  on  his  say-so. 

Mrs.  Walters  consulted  with  an  attorney,  and  during 
the  life  of  the  option  served  notice  that  she  elected  to 
purchase  under  the  terms  thereof.  Thus  she  became 
obligated  to  purchase  the  land,  whether  the  sale  to 
Smith  was  consummated  or  not.  Bolin  states  that 
Walters  asked  him  to  what  extent  he  could  help  finan- 
cially in  taking  up  the  option,  and  he  answered : 

*'I  told  him  I  guessed  we  could  take  care  of  it.  He 
said  he  didn't  want  to  go  into  that.  He  was  not  a 
timberman,  and  didn't  know  anything  about  it,  and 
said:  'I  suppose,  if  Mr.  Smith  wouldn't  have  taken 
this  up,  I  would  never  have  went  into  it.'  I  says: 
*Mr.  Walters,  we  can't  hold  Mr.  Smith  here  for  two  or 
three  years.  If  he  don't  want  to  take  this  up,  when  he 
is  ready,  he  has  a  right  to  draw  his  money,  and  if  we 
don't  take  care  of  it  we  will  have  to  lose  our  $100 
apiece.'  " 

He  further  testified : 

**If  I  was  not  able  to  myself,  I  had  a  man  to  take  the 
timber." 

Mrs.  Walters  states  that  she  placed  the  sale  of  the 
land  under  the  control  of  the  0.  W.  P.  Land  Company, 
of  which  her  husband  was  president ;  that  the  commis- 
sion was  to  be  $1,000. 

The  lawsuit  of  the  Bealls  having  been  terminated,  a 
sale  of  the  land  was  made  to  parties  represented  by 
Mr.  Smith  about  October,  1913,  for  $22,000.  Walters 
managed  the  sale  through  the  0.  W.  P.  Land  Com- 
pany, with  the  assistance  of  others :  Bolin  not  desiring 
to  be  known  in  the  transaction.  Upon  Bolin 's  return 
from  the  East,  he  and  Walters  took  up  the  matter  of 
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dividing  the  commission.    Bolin  states  that  Walters 
said: 

**I  have  been  through  qnite  a  little  bit  of  expense, 
and  I  think  I  ought  to  have  a  little  more  out  of  it  than 
you  had.  *  * 

Walters  claims  that  a  commission  of  $1,000  was  paid 
to  another  party  to  assist  in  making  the  sale.  After 
figuring  out  some  other  expenses,  Walters  paid  Bolin 
by  check  $403.50  out  of  the  $1,000  received  as  the  com- 
mission of  the  0.  W.  P.  Land  Company,  taking  the  fol- 
lowing receipt: 

*'Nov.  8, 1913. 

*'Eeceived  from  0.  W.  P.  Land  Company  the  sum  of 
$403.50  as  my  share  in  the  commission  from  the  sale 
of  J.  W.  Beall  timber  tract  in  section  22,  township  4 
South  range  5  East,  Clackamas  County,  Oregon. 

*'F.C.BoLiN." 

At  the  time  of  this  transaction  Bolin  states  that  he 
told  Walters  that: 

''You  would  never  have  got  on  to  this  deal  if  I  hadnH 
put  you  on  to  it,  and  you  got  $5,000  there.** 

It  therefore  appears  that  at  the  time  of  the  settle- 
ment Bolin  knew  that  a  profit  had  been  realized  by 
someone  when  he  accepted  Walters*  check.  At  that 
time  Mr.  Walters  asked  Bolin  for  the  contract  in  re- 
gard to  the  conunission,  and  two  or  three  days  after- 
ward Bolin  surrendered  the  same  to  Walters,  who 
destroyed  it ;  hence  the  controversy  as  to  its  contents. 
The  negotiations  for  the  sale  of  the  land  were  pending 
for  so  long  a  time,  and  there  were  so  many  complica- 
tions attached,  that  a  misunderstanding  very  naturally 
arose  between  the  participants.  Defendant  claims  that 
there  was  a  mutual  settlement  of  the  whole  transac- 
tion.   Whatever  the  exact  wording  of  the  contract  may 
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have  been,  it  seems  that  plaintiff  expected  to  realize 
a  portion  of  the  commission.  His  version  of  the  mat- 
ter of  purchasing  the  land  under  the  option  indicates 
that  all  he  desired  to  do  was  to  furnish  a  purchaser; 
that  he  did  not  wish  to  purchase  the  land  on  specula- 
tion. The  trial  court  found  in  effect  that  the  transac- 
tion between  plaintiff  and  defendant  was  fully  settled. 
The  plaintiff  does  not  in  his  complaint  charge  any 
fraud  in  the  premises.  We  think  that  he  has  wholly 
failed  to  show  that  he  is  entitled  to  a  further  accounting 
by  the  defendant. 

The  decree  of  the  lower  court  was  right,  and  is 
aflBrmed.  Affirmed. 

Mr.  Chief  Justice  Moore,  Mb,  Justice  Eakin  and 
Mr.  Justice  Harris  concur. 


Submitted  on  briefs  September  17,  modified  September  28,  1915. 

BENO  V.  NOERIS. 

(151  Pac.  731.) 

Appeal  and  Error — ^Findings  in  Equity — Harmless  Error. 

1.  In  an  equity  case,  the  failure  of  the  trial  court  to  file  findings 
of  fact  and  conclusions  of  law  does  not  constitute  reversible  error. 

Quieting  Title— Vendor  and  Porcliaser— Bights  of  Vendor— Noi^per- 
formance. 

2.  Where  a  purchaser  of  land  in  installments  agreed  to  convey  to 
the  vendor  a  house  and  lot  in  satisfaction  of  one  of  the  installments, 
but  the  conveyance  was  not  made,  the  vendor  is  entitled  to  a  rescis- 
sion of  the  contract,  and  to  its  cancellation  as  a  cloud  on  his  title. 

Estoppel — ^Equitable  Estoppel— What  Oonstltiites. 

3.  In  a  suit  by  a  vendor  to  cancel  a  vendee's  contract,  the  vendor 
held  estopped  to  assert  his  rights  as  against  purchasers  of  part  of  the 
parcel  contracted  to  be  sold;  such  purchasers  having  entered  into  the 
agreement  in  reliance  on  the  vendor's  representations. 

[As  to  estoppel  in  pais  as  question  of  law  or  fact,  see  note  in 
Ann.  Oa&  191SA,  1072.] 
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Estoppel— Eguitable  Estoppel— Defenses. 

4.  Where  a  vendor  assured  purchasers  of  part  of  the  parcel  from 
the  vendee  that  they  were  safe  in  buying,  such  purchasers  were  not 
estopped,  though  they  did  not  investigate  the  county  records  to  ascer- 
tain what  title  their  vendor  and  his  grantor  had. 

From  Jackson :  Eobert  G.  Morrow,  Judge. 

In  Banc.    Statement  by  Mr.  Justice  Bensok. 

This  is  a  suit  by  Victor  E.  Beno  against  T.  C.  Norris, 
Nettie  B.  Norris  and  B.  H.  Harris.  The  facts  are  as 
follows : 

On  February  4, 1908,  plaintiff  entered  into  a  contract 
with  E.  E.  Miner  and  wife  for  the  purchase  of  a  tract 
of  land  in  Jackson  County,  containing  206  acres.  The 
contract  was  in  the  form  of  a  bond  for  a  deed,  and 
states  as  the  consideration  certain  payments  to  be  made 
at  stated  times,  aggregating  the  sum  of  $7,500.  This 
instrument  was  properly  acknowledged,  and  thereafter 
duly  recorded  in  the  oflBce  of  the  county  recorder.    On 

• 

March  22,  1910,  plaintiff  assigned  this  instrument  to 
defendant  B.  H.  Harris  for  a  consideration  of  $10,730, 
of  which  $2,000  was  paid  on  the  same  day.  The  last  of 
these  payments  was  to  have  been  made  on  September 
22,  1910,  and  was  for  the  sum  of  $6,000.  Some  time 
after  the  assignment,  Harris  entered  into  an  arrange- 
ment with  plaintiff  whereby  the  former  agreed  to  con- 
vey to  the  latter  a  certain  house  and  lot  in  Medf ord, 
which  plaintiff  agreed  to  accept  in  lieu  of  such  last  pay- 
ment The  title  to  this  property  was  in  the  name  of 
the  minor  children  of  Harris,  of  whom  he  was  the 
guardian,  and  he  represented  to  Beno  that  there  would 
be  no  difficulty  in  securing  an  order  of  the  probate  court 
for  the  transfer.  Thereupon  plaintiff  surrendered 
possession  of  the  farm  to  Harris  and  occupied  the 
Medf  ord  residence.    Shortly  thereafter  Harris  entered 
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into  negotiations  with  the  defendants  Norris  concern- 
ing the  exchange  of  their  Medford  residence  for  20 
acres  of  the  farm.  This  exchange  was  finally  made  on 
April  9,  1910,  Harris  receiving  a  deed  to  the  Norris 
property,  and  at  the  same  time  giving  them  a  warranty 
deed  to  the  20-acre  tract,  of  which  they  took  immediate 
possession.  The  latter  conveyance  contained  the  fol- 
lowing clause:  *'This  deed  is  subject  to  a  mortgage 
now  held  by  one  E.  E.  Miner.**  Harris  failed  to  secure 
an  order  from  the  probate  court  for  the  transfer  of  his 
children's  property  to  plaintiff,  and  never  made  any 
of  the  deferred  payments,  as  agreed  in  the  assignment 
of  the  bond  for  a  deed,  and  finally  abandoned  the 
venture  entirely  and  left  the  state,  being  last  heard 
from  at  Colon,  in  Panama.  The  defendants  Norris 
occupied  the  20-acre  tract  in  controversy  from  April 
1910,  until  September,  1911,  when  plaintiff  served  them 
with  notice  to  quit  the  premises,  which  they  did. 
Thereafter,  in  December,  1913,  plaintiff  began  this  suit 
to  quiet  title  to  the  entire  farm,  alleging  that  he  is  in 
possession  and  the  equitable  owner  thereof,  and  that 
defendants  claim  some  adverse  interest  therein,  calling 
upon  them  to  declare  their  interest,  and  praying  that 
his  title  be  quieted  as  against  each  of  them.  The  de- 
fendant Harris,  being  served  with  summons  by  publica- 
tion, made  default.  The  defendants  Norris  answered 
jointly,  wherein,  after  some  denials,  they  pleaded  af- 
firmatively the  exchange  of  their  residence  property  in 
Medford  for  a  20-acre  portion  of  the  land  described  in 
the  complaint,  and  then  by  way  of  estoppel  allege  in 
substance,  among  other  things,  that  while  negotiations 
were  pending  between  them  and  Harris  for  the  ex- 
change mentioned  they  went  to  plaintiff  and  told  him 
of  the  proposed  exchange,  and  asked  him  if  it  would  be 
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all  right  and  proper  for  them  to  make  the  trade ;  that 
plaintiff,  in  reply,  told  them  it  was  all  right ;  that  he 
had  owned  the  land  in  question,  but  had  sold  it  to 
Harris,  and  advised  them  to  close  the  deal ;  that,  rely- 
ing upon  plaintiff's  statements,  they  concluded  the 
transaction  as  above  set  out.  Plaintiff  filed  a  reply, 
wherein,  after  a  general  denial,  he  sets  up  affirmatively 
the  bond  for  a  deed  from  Miner,  the  assignment  thereof 
to  Harris,  the  default  of  Harris  as  to  payments,  the 
retaking  of  possession  by  himself,  and  alleges  that,  in- 
stead of  telling  defendants  that  it  was  all  right  to  deal 
with  Harris,  he  warned  them  that  neither  he  nor  Harris 
could  give  them  a  conveyance,  as  the  legal  title  was  still 
in  the  Miners.  A  trial  was  had,  and  the  lower  court, 
without  making  any  findings  of  fact  or  conclusions  of 
law,  entered  a  decree  quieting  title  to  the  20-acre  tract 
in  the  defendants  Norris,  and  adjudging  that  none  of 
the  parties  should  recover  cost&    Plaintiff  appeals. 

Submitted  on  briefs  without  argument,  under  the 
proviso  of  Supreme  Court  Rule  18 :  56  Or.  622  (117  Pac. 
xi).  Modified. 

For  appellant  there  was  a  brief  by  Mr.  W.  E,  Phipps. 

For  respondent  there  was  a  brief  submitted  by  Mr. 
H.  A.  Canaday. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  Plaintiff's  first  assignment  of  error  challenges  the 
validity  of  the  decree,  because  no  findings  of  fact  or 
conclusions  of  law  were  filed  by  the  trial  court.  There 
is  no  merit,  however,  in  this  contention,  for  this  court 
has  repeatedly  held  that  such  omission  does  not  con- 
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stitute  reversible  error.    In  the  ease  of  Sutherlin  v. 
Bloomer,  50  Or.  398  (93  Pac.  135),  we  read: 

^'The  next  point  to  which  our  attention  has  been 
directed  is  that  the  court  below  made  no  finding  of  fact, 
and  it  is  urged  that  this  duty  is  made  imperative  by  our 
Code.  B.  &  C.  Comp.,  Section  406,  provides  that  the 
court,  in  rendering  its  decision  in  suits  in  equity,  shall 
set  out  in  writing  its  findings  of  fact  on  all  material 
issues  presented  by  the  pleadings,  together  with  its  con- 
clusions of  law,  each  of  which  shall  be  stated  separately 
from  the  decree  and  be  filed  with  the  clerk,  thereafter 
constituting  a  part  of  the  judgment-roll  of  such  cause, 
and  that  the  findings  of  fact  shall  have  the  same  force 
and  effect  as  a  verdict  of  a  jury  in  actions  at  law. 
These  provisions  are  followed  by  an  exception  and 
qualification  thereof,  to  the  effect  that  on  appeal  the 
cause  shall  be  tried  anew  without  reference  to  such 
findings.  Under  this  exception,  it  is  clear  that  a  fail- 
ure to  make  findings  should  not  constitute  reversible 
error ;  nor  can  we  conceive  of  any  reason  why  it  should 
have  such  effect,  when  all  the  evidence  offered  and 
properly  admitted  is  before  the  appellate  court. '  * 

2.  We  then  consider  plaintiff's  fifth  assignment, 
which  is  that  the  court  erred  in  not  granting  him  the 
relief  prayed  for  as  against  the  defendant  Harris.  We 
think  that  the  decree  of  the  trial  court  should  have 
given  plaintiff  the  relief  sought  as  against  Harris. 

3.  The  remaining  assignments  may  well  be  con- 
sidered together,  since  they  are  all  directed  to  the 
question  of  Norris*  plea  of  estoppel.  This  was  their 
sole  defense.  The  evidence  upon  this  point  is  in  direct 
conflict.    Mrs.  Norris  testifies  thus : 

'  *  I  went  to  the  place.  Mr.  Beno  was  on  the  place  at 
the  time,  and  I  went  down  there  and  asked  him  about 
it,  and  he  told  me  that  he  had  sold  it  to  Mr.  Harris,  this 
property,  the  land  there,  and  that  he  thought  it  would 
be  all  right  for  us  to  make  the  trade,  and  to  trade  Mr, 
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Harris  our  property  in  Medf  ord,  my  property  in  Med- 
f ord,  for  the  land.  That  part  of  the  land  that  I  was  to 
get  a  deed  for,  that  he  had  owned  that,  that  he  had  sold 
it  to  Mr.  Harris/' 

Again,  in  answer  to  another  question,  she  says : 

**Mr.  Beno  understood  I  was  to  get  a  deed  from  Mr. 
Harris,  and  he  told  me  it  was  all  right." 

Upon  cross-examination  she  testifies  as  follows: 

**Q.  Now,  do  you  tell  the  court  that  you  went  to  Mr. 
Beno  and  had  a  talk  with  him  before  you  made  this 
deal? 

*'A.  Yes,  sir;  I  do. 

*'Q.  And  who  was  present  at  that  time? 

**A.  Mr.  Beno  and  Mr.  Beno's  wife.  Mrs.  Beno,  Mr. 
Norris,  and  I  were  present. 

''Q.  You  went  there  and  asked  Mr.  Beno  whether 
or  not  you  should  trade  .for  this? 

'*A.  I  went  there  and  told  Mr.  Beno  I  was  about  to 
trade  for  this.  We  talked  about  it,  and  Mr.  Beno  knew 
I  was  trading  my  property  in  Medf  ord  for  this  20  acres, 
and  he  told  me  that  it  was  all  right,  and  that  the  piece 
of  property  I  was  getting  was  a  good  piece  of  property, 
and  that  it  would  be  better  for  us  there  than  in  Med- 
ford,  and  gave  me  encouragement.*' 

Mr.  Norris,  in  answer  to  questions,  testified  thus : 

*'Well,  some  time  before  the  trade  I  went  out  with 
Mr.  Harris  to  look  the  property  over,  and  I  come  across 
Mr.  Beno — ^met  Mr.  Beno  up  in  the  field,  and  talked  to 
him  about  it,  and  asked  him  how  about  it,  what  kind  of 
property  it  was;  and  he  recommended  it  as  being  all 
right.  He  said  he  had  sold  it  to  Mr.  Harris,  and  it 
would  be  a  very  good  trade.  He  said  it  would  be  an 
excellent  trade  for  us  on  account  of  our  family,  Mr. 
Beno  said ;  and  he  said  he  thought  we  would  do  well  in 
making  the  change  and  getting  our  children  out  on  a 
ranch.  And  then  at  another  time,  that  was  when  I 
took  Mrs.  Norris  down  with  me,  we  went  down  and  saw 
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Mr.  and  Mrs.  Beno,  as  Mrs.  Norris  would  not  trade  on 
Mr.  Harris'  word,  to  find  out  whether  Mr.  Harris 
actually  owned  the  property  or  not,  and  there  was  an 
abstract  in  consideration,  Mr.  Harris  told  me,  and 
which  I  supposed  there  was;  so  Mrs.  Norris  says,  *We 
will  go  down  and  see  Mr.  Beno ' ;  and  we  did,  and  Mr. 
Beno  said  it  would  be  all  right,  and  for  the  both  of  us 
to  make  the  deal ;  he  thought  it  was  a  good  deal  for  Mr. 
Harris  to  take  the  property — that  he  had  sold  it  to  him, 
that  it  was  Mr.  Harris'  property  then,  and  Mr.  Harris 
had  more  money  than  he  knew  what  to  do  with,  and  said 
several  things  like  that^  in  order  to  get  us  to  under- 
stand it  was  all  right  for  us  to  make  the  deal. ' ' 

In  reference  to  the  conversation  testified  to  by  Mrs. 
Norris,  the  plaintiff  testifies  as  follows: 

**Q.  State  whether  or  not  that  is  true,  as  Mrs.  Norris 
testifies,  that  she  came  to  yourself  to  make  inquiry 
about  this  property  before  the  trade  for  it. 

**A.  Not  that  I  know  of. 

**Q.  Do  you  remember  of  her  ever  coming  there  and 
making  any  inquiry  about  it  before  that  time? 

*'A.  No,  sir;  I  don't  remember  it. 

**Q.  Well,  if  she  had  done  so,  do  you  think  you  would 
remember  it? 

**A.  I  think  I  would;  yes.'* 

Beferring  to  the  other  conversation  testified  to  by 
Mr.  Norris,  he  speaks  thus: 

*'Q.  Now,  Mr.  Norris  testifies  here  that  you  induced 
him,  or  attempted  to  induce  him,  to  trade  the  property 
off  for  this.     Now,  is  that  a  fact;  did  you? 

'*A.  I  never  did  anything  of  the  kind;  no,  sir.'' 

Upon  cross-examination,  plaintiff  unqualifiedly  denies 
both  conversations,  and  says  that  the  first  knowledge 
he  ever  had  of  the  transaction  came  to  him  when  Norris 
told  him  that  he  had  a  deed  to  the  20  acres,  and  that  he 
then  told  Norris  that  his  deed  was  worthless.  There 
was,  of  course,  other  evidence  bearing  indirectly  upon 
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this  question;  but  the  only  portion  which  appears  to 
have  persuasive  force  is  the  following  testimony  given 
by  the  plaintiff  on  cross-examination : 

* '  Q.  When  you  found  out  they  had  moved  on  to  your 
place  there,  and  as  you  said  had  no  title  to  it,  why  was 
it  you  waited  for  two  years  before  you  asked  them  to 
move  off,  until  September,  1911,  when  they  moved  in 
there  the  spring  of  1910;  why  did  you  wait  for  two 
years  to  ask  them  to  move  off,  if  you  knew? 

''A.  I  was  living  in  the  Harris  house;  I  was  waiting 
to  get  a  settlement  from  Harris.  I  had  possession  of 
the  Harris  house.*' 

We  therefore  conclude  that  a  preponderance  of  the 
evidence  sustains  defendants'  contention  that  the  con- 
versation did  take  place,  and  that  plaintiff  himself  was 
so  perfectly  satisfied  that  Harris  would  make  good 
that,  at  the  time  of  the  exchange  between  Harris  and 
the  Norrises,  Beno  honestly  regarded  it  as  a  safe 
transaction. 

4.  Plaintiff's  contention  that  Norris  was  negligent 
in  not  going  to  the  county  records  for  his  information  is 
not  maintainable,  for,  while  Harris  at  the  time  had  no 
record  title,  he  had  an  equitable  interest,  which  was 
subject  to  bargain  and  sale,  and  defendants  had  a  right 
to  rely  upon  the  statements  of  Beno. 

The  trial  court  did  not  err  in  entering  a  decree  in 
favor  of  the  defendants  Norris.  A  decree  will  there- 
fore be  entered  in  favor  of  the  defendants  T.  C.  Norris 
and  Nettie  B.  Norris,  quieting  title  in  them  to  the  20- 
acre  tract,  as  described  in  their  answer,  and  giving 
plaintiff  the  relief  prayed  for  in  his  complaint  as 
against  the  defendant  Harris,  with  a  judgment  for 
costs  against  the  latter.  Neither  of  the  parties  before 
us  to  recover  costs  in  this  court.  Modified. 

77  Or.— 8t 
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Argued  September  17,  affirmed  September  28,  1915, 

FITZHUGH  V.  NIBSCHL.* 

(151  Pac.  735.) 

Exceptions^  Bill  of— BystaiiderB'  Bill— "DlBlnterested  WitnoBs.** 

1.  Under  Section  170,  L.  O.  L.,  declaring  that  if  an  objection  is 
made  to  any  ruling,  and  the  truth  of  the  statement  thereof  is  not 
agreed  upon  between  counsel  and  the  court,  counsel  may  verify  his 
statement  on  his  own  oath  and  that  of  two  disinterested  witnesses, 
the  brother  of  a  party  to  the  action  is  not  a  ''disinterested  witness" 
competent  to  verify  counsel's  oath. 

Exceptions,  Bill  of— Bystanders^  BiU— liode  of  PrcVArlng. 

2.  Section  170,  L.  O.  L.,  relating  to  bystanders'  bills  of  excep- 
tions, and  providing  that  affidavits  of  counsel  and  disinterested  wit- 
nesses shall  be  taken  before  the  clerk,  and  his  certificate  attached, 
is  mandatory,  and  where  not  so  taken  the  bill  canUot  be  considered. 

Frand— Diseased  Animals — Sale— Measoro  of  Damages. 

3.  In  an  action  for  damages  to  a  herd  of  cattle,  which  the  buyer 
claimed  were  sold  when  infected  with  a  disease,  where  there  was  no 
evidence  that  animals,  other  than  those  which  died,  were  affected, 
the  buyer's  measure  of  damages  was  the  value  of  the  dead  cattle, 
which  should  be  computed  as  if  they  had  been  in  a  good  condition. 

[As  to  actions  to  recover  for  false  representations,  see  note  in 
18  Am.  St.  Bep.  565.] 

Appeal  and  Error— Bevlew— Harmless  Error. 

4.  The  erroneous  refusal  to  give  an  instruction  on  the  measure 
of  damages  is  harmless,  where  the  jury  found  that  plaintiff  was  not 
entitled  to  recover  anything. 

Frand — ^Diseased  Animals— Damages — Oomplaint— BestrictLona. 

5.  Where  a  buyer's  complaint  averred  that  the  cattle  sold  were 
infected  with  a  disease  known  as  ''black-leg,"  no  recovery  for  dam- 
ages sustained  from  other  diseases  can  be  had;  the  complaint  having 
limited  the  issues. 

Frand — Frandnlent  Ooncealment. 

6.  Where  a  seller  of  animals,  knowing  that  they  have  a  latent 
disease,  which  affects  their  value,  of  which  the  buyer  is  ignorant, 
conceals  it,  he  is  liable  for  damages. 

*As  to  damages  recoverable  for  fraud  and  deceit  in  selling  diseased 
animals,  see  note  in  34  L.  B.  A.  (N.  B.)  697.  Bxpobtsk. 

From  Lane :  Lawbence  T.  Habbis,  Jndge. 
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Department  2.    Statement  by  Mb.  Justice  MoBbidb. 

This  is  an  action  by  John  E.  Fitzhugh  against 
Andrew  Nirschl  to  recover  damages  because  of  fraud- 
ulent cancealment  by  defendant  of  the  fact  that  cer- 
tain cattle  sold  by  him  to  plaintiff  were  diseased. 

The  complaint  alleged  that  in  the  latter  part  of  the 
year  1913  he  purchased  from  defendant  a  herd  of 
cattle  for  the  purpose  of  stocking  a  ranch  in  Lane 
County,  which  purpose  was  well  known  to  defendant; 
that  at  the  time  of  the  purchase  of  said  cattle  they 
were  afflicted  with  an  infectious  disease  commonly 
known  as  the  *' black-leg,**  and  defendant  then  knew 
said  cattle  were  so  infected,  and  that  plaintiff  did  not 
know  that  fact;  that  by  reason  of  the  premises  the 
plaintiff  has  been  damaged  in  the  sum  of  $500. 

The  defendant  answered,  admitting  that  he  sold 
plaintiff  a  herd  of  cattle  as  alleged,  but  denied  gener- 
ally all  the  other  allegations  of  the  complaint.  The 
plaintiff  introduced  evidence  tending  to  show  that 
within  two  weeks  after  he  bought  the  cattle  one  of 
them  died,  that  within  three  weeks  after  the  purchase 
two  more  died,  and  that  he  found  three  more  dead  a 
short  time  afterward.  A  veterinary  surgeon  pro- 
nounced the  disease  of  which  they  died  ''black-leg.*' 
Evidence  was  introduced  tending  to  show  that  defend- 
ant had  lost  some  cattle  before  the  sale,  and  that  he 
had  been  told  that  the  symptoms  attending  their 
death  indicated  black-leg;  but  defendant  contradicted 
this  testimony.  There  was  also  evidence  introduced 
tending  to  show  the  value  of  the  animals  of  plaintiff 
which  died  of  the  disease,  but  no  evidence  that  others 
of  the  herd  had  been  sick  or  infected,  or  of  the  value 
of  the  remaining  animals,  or  of  any  depreciation  in 
their  value.    There  was  a  general  verdict  for  defend- 
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ant,  and  plaintiff  appeals,  alleging  as  error:  (1)  The 
ruling  of  the  court  excluding  the  evidence  of  witness 
John  H.  Perkins;  and  (2)  in  refusing  to  give  instruc- 
tions Nos.  1,  2  and  3  requested  by  plaintiff.  Said  in- 
structions are  as  follows : 

'*(!)  The  measure  of  damages  which  the  plaintiff 
is  entitled  to  recover  in  this  case,  if  you  find  that  he 
is  entitled  to  recover  damages,  will  be  the  excess,  if 
any,  of  what  the  cattle  would  have  been  worth,  had 
they  been  sound  and  free  from  any  infection,  over 
their  value  at  the  time  of  their  purchase ;  or,  in  other 
words,  if  you  allow  the  plaintiff  damages,  you  shall 
allow  him  the  difference  between  the  value  of  the 
cattle  as  infected  and  what  their  value  would  have 
been  if  they  had  been  sound  and  free  from  infection. 

*'(2)  In  the  complaint  the  plaintiff  avers  that  the 
cattle  were  infected  with  a  disease  commonly  known 
as  *  black-leg';  but  if  you  find  that  the  cattle  were  in- 
fected with  any  disease,  of  which  the  defendant  had 
knowledge,  you  shall  allow  the  plaintiff  such  damages 
as  he  has  suffered  according  to  the  measure  of  dam- 
ages last  stated,  or,  in  other  words,  if  you  find  that 
the  cattle  were  infected  with  any  disease,  and  the  de- 
fendant knew  that  the  cattle  were  infected  with  some 
disease,  it  makes  no  difference  as  to  whether  or  not 
the  defendant  knew  the  name  of  the  disease,  or  what 
kind  of  a  disease  it  was,  the  measure  of  damage  would 
be  as  last  stated. 

''(3)  If  the  defendant's  cattle  were  infected  with 
any  kind  of  a  disease,  or  if  they  had  been  so  infected 
within  a  recent  time,  it  was  his  duty  to  tell  plaintiff 
about  it;  and  if  he  failed  to  do  so  he  wronged  the 
plaintiff,  and  must  answer  to  the  plaintiff  in  damages 
to  the  amount  that  the  plaintiff  has  suffered  on 
account  of  the  diseased  cattle,  according  to  the  meas- 
ure of  damages  already  stated  to  you." 

Affirmed. 
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For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  E.  Slattery. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Foster  d  Hamilton^,  with  an  oral  argument  by 
Mr.  R.  S.  Hamilton. 

Mb.  Justice  McBbidb  delivered  the  opinion  of  the 
court. 

1.  It  appears  from  the  record  that  the  stenog- 
rapher's notes  showed  no  exception  to  the  ruling  of 
the  court  excluding  the  testimony  of  the  witness  Per- 
kins, and  that  the  court  refused  to  certify  that  any 
exception  was  taken.  Therefore  plaintiff,  in  order  to 
bring  himself  within  the  provisions  of  Section  170, 
L.  0.  L.,  presented  to  the  court  the  aflBdavits  of  him- 
self, L  W.  Fitzhugh,  Carl  Hopkins  and  H.  E.  Slattery, 
his  attorney,  as  to  the  fact  of  the  exception,  and  pre- 
sented the  same  to  the  court.  None  of  these  aflBdavits 
were  taken  before  the  clerk,  and  it  appears  by  an  afl&- 
davit  filed  in  the  case  that  I.  W.  Fitzhugh,  one  of 
plaintiff's  aflSants,  is  a  brother  of  plaintiff.  Section 
170,  L.  0.  L.,  requires  counsel  to  verify  his  statement 
of  the  proposed  exception  by  his  own  oath  and  that 
of  two  respectable  and  disinterested  persons,  or  by 
his  own  oath  and  that  of  the  stenographer.  The  con- 
cluding clause  of  the  section  is  as  follows : 

''All  affidavits  of  said  persons  shall  be  taken  by  the 
clerk  of  the  court,  who  must  certify  thereon,  if  he  is 
satisfied  of  the  fact  that  the  person  is  respectable  and 
disinterested. ' ' 

The  brother  of  the  affiant  was  not  a  disinterested 
person,  within  the  meaning  and  intent  of  this  section : 
hovering  v.  Lamson,  50  Me.  334;  Lyon  v.  Hamor,  73 
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Me.  56;  Blodget  v.  Brinsmaid,  9  Vt.  27;  Hasceig  v. 
Tripp,  20  Mich.  216. 

2.  The  statute  requiring  the  affidavits  to  be  taken 
before  the  clerk  and  his  certificate  to  be  attached 
thereto  is  mandatory.  It  is  the  only  means  by  which 
the  appellate  court  can  appraise  the  character  of  the 
witnesses,  and  a  disregard  of  this  provision  is  fatal 
to  this  assignment  of  error. 

3,  4.  Instead  of  the  first  instruction  asked  by  plain- 
tiff's counsel  the  court  gave  the  following  as  to  the 
measure  of  damages : 

**If  you  find  that  the  plaintiff  is  entitled  to  a  ver- 
dict against  the  defendant,  then  the  next  question  you 
will  have  to  decide  will  be:  How  much  is  the  plaintiff 
entitled  to?  There  has  been  some  evidence  offered 
in  the  trial  of  the  case  which  the  plaintiff  claims  tends 
to  show  that  some  of  the  cattle  which  he  procured 
from  the  defendant  died  after  the  transfer.  The 
plaintiff  would  be  entitled  to  recover  from  the  defend- 
ant the  reasonable  value  of  the  cattle  that  died,  esti- 
mating the  reasonable  value  of  those  cattle  at  what 
they  would  have  been  worth  had  they  not  been  in- 
fected by  the  infectious  disease,  as  claimed  by  the 
plaintiff.  In  other  words,  you  would  be  required  to 
estimate  the  value  of  the  cattle  that  died,  assuming 
that  they  did  not  have  any  infectious  disease,  and 
whatever  was  the  reasonable  market  value  of  those 
cattle,  assuming  that  they  were  not  affected  with  an 
infectious  disease,  would  he  the  amount  that  the  plain- 
tiff would  be  entitled  to  recover  from  the  defendant. 
I  am  referring  now  to  the  cattle  that  died.  There  is 
no  evidence  in  this  case  at  all  that  would  warrant  you 
in  assessing  any  damages  against  the  defendant  on 
account  of  any  cattle  that  are  still  alive.  The  only 
evidence  that  has  been  offered  on  the  trial  of  the  case 
with  reference  to  the  question  of  damages  is  merely 
with  reference  to  the  cattle  that  have  died  since  the 
transfer  of  the  cattle  from  the  defendant  to  the  plain- 
tiff.'' 
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This  instruction,  in  view  of  the  testimony  given  by 
plaintiff,  stated  the  correct  measure  of  damages. 
There  was  no  testimony  whatever  that  any  other 
cattle  than  those  which  had  died  had  been  infected  or 
suffered  any  injury,  or  as  to  any  depreciation  in  value 
from  any  cause,  and  any  attempt  by  the  jury  to  as- 
sess damages  on  account  of  depreciation  in  value 
would  have  been  a  mere  guess.  If  the  jury  had 
accepted  the  testimony  of  plaintiff  and  his  witnesses 
as  true,  they  would  have  been  compelled  under  the 
instruction  to  have  found  in  favor  of  plaintiff  for  the 
value  of  the  cattle  which  plaintiff's  evidence  showed 
had  died  as  a  result  of  the  alleged  infection.  Their 
failure  to  do  so  showed  that  they  found  either  that 
the  cattle  did  not  die  of  black-leg,  or  that  defendant' 
was  innocent  of  any  deceit  or  fraudulent  concealment ; 
so,  in  any  eveikt,  plaintiff  was  not  injured  by  the  re- 
fusal of  the  court  to  give  the  requested  instruction. 

5,  6.  The  other  two  instructions  requested  were 
faulty,  because  by  giving  them  the  court  would  have 
allowed  plaintiff  to  recover  for  an  injury  different 
from  that  specified  in  his  complaint.  The  object  of 
.pleading  is  to  apprise  a  party  of  the  nature  of  the  in- 
jury which  it  is  claimed  he  has  committed,  so  that  he 
may  know  with  reasonable  certainty  how  to  prepare 
his  defense.  Perhaps  it  was  not  necessary  for  plain- 
tiff to  have  been  absolutely  specific  as  to  the  disease 
which  he  claims  destroyed  his  cattle.  If  he  knew,  it 
was  his  duty  so  to  state.  If  he  was  ignorant  of  its 
exact  nature,  he  could  have  stated  that  fact ;  but,  hav- 
ing been  absolutely  specific,  he  should  be  confined  to 
the  disease  specified.  A  man  cannot  sue  his  neighbor 
for  willfully  or  negligently  giving  him  the  smallpox, 
and  recover  upon  proof  that  he  gave  him  the  itch. 
Having  limited  his  damage  in  this  case  to  a  specific 
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disease,  the  defendant  had  a  right  to  assume  that 
proof  of  the  existence  of  such  disease  would  be  the 
matter  relied  upon  by  plaintiff  at  the  trial,  and  there- 
fore prepare  himself  to  meet  that  issue,  and  show 
that  no  such  disease  existed  in  his  herd,  and  would  be  ' 
misled  if,  upon  the  trial,  he  was  required  to  rebut 
proof  of  some  disease  not  mentioned  in  the  pleadings. 

**If  plaintiff  avers  negligence  in  general  terms, 
without  specifying  wherein  it  consists,  his  declaration, 
petition  or  complaint  will  be  good  on  general  de- 
murrer, though  under  some  systems  it  will  be  subject 
to  a  motion  to  make  it  more  definite  and  certain.  But 
where  he  avers  that  the  negligence  of  defendant  con- 
sisted in  one  thing,  and  then  proves  negligence  con- 
sisting in  something  else,  he  ought  not  be  allowed 
to  recover.  *It  would  be  folly  to  require  the  plaintiff 
to  state  his  cause  of  action  and  the  defendant  disclose 
his  grounds  of  defense,  if  in  the  trial  either  or  both 
might  abandon  such  grounds  and  recover  upon 
others  which  are  substantially  different  from  those 
alleged'  ":  6  Thompson,  Neg.,  §  7471. 

'*If  an  allegation  be  made  in  a  pleading  which  em- 
bodies matter  of  essential  description  of  that  which  is 
material  to  the  cause  of  action  or  ground  of  defense, 
or  operates  as  a  limitation,  of  that  which  is  material, 
the  evidence  must  correspond  to  such  allegations ;  else 
a  variance  will  be  created,  and  the  action  cannot  be 
maintained  without  an  amendment  of  the  pleadings*': 
13  Ency.  of  Ev.  633. 

Here,  to  say  the  least,  the  specific  description  con- 
stitutes a  limitation  on  that  which  is  material.  Coun- 
sel for  plaintiff  cite  the  case  of  Grigshy  v.  Stapleton, 
94  Mo.  423  (7  S.  W.  421),  which  was  an  action  to  re- 
cover the  price  of  certain  cattle,  in  which  the  defend- 
ant, among  other  defenses,  pleaded:  (1)  A  fraudulent 
representation  as  to  the  health  and  condition  of  the 
cattle;  and  (2)  fraudulent  concealment  of  the  fact  that 
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they  had  Spanish  or  Texas  fever.    In  this  case  Jus- 
tice Black  uses  the  following  language : 

''If,  therefore,  plaintiff  knew  they  [cattle]  had  the 
Texas  fever,  or  any  other  disease  materially  affect- 
ing their  value  upon  the  market,  and  did  not  disclose 
the  same  to  the  defendant,  he  was  guilty  of  a  fraud- 
ulent concealment  of  a  latent  defect.  It  is  not  neces- 
sary to  this  defense  that  there  should  be  any  war- 
ranty or  representations  as  to  health  or  condition  of 
the  cattle.  Indeed,  so  far  as  this  case  is  concerned, 
if  the  cattle  had  been  pronounced  by  some  of  the 
cattlemen  to  have  the  Texas  fever,  and,  after  knowl- 
edge of  that  report  came  to  plaintiff,  some  of  them  to 
his  knowledge  died  from  sickness,  then  he  should  have 
disclosed  these  facts  to  the  defendant.  They  were 
circumstances  materially  affecting  the  value  of  the 
cattle  for  the  purposes  for  which  they  were  bought, 
or  for  any  other  purpose.  *  *  To  withhold  these  cir- 
cumstances was  a  deceit,  in  the  absence  of  proof  that 
defendant  possessed  such  information." 

The  pleadings  are  not  given,  beyond  what  we  have 
heretofore  stated,  and  the  language  used  must  be  con- 
sidered with  reference  to  the  case  then  before  the 
court.  The  opinion  states  that  it  was  shown  beyond 
any  question  that  the  cattle  had  the  Texas  fever. 
Therefore,  so  far  as  appears,  there  was  nothing  in  the 
case  suggesting  the  question  raised  in  the  case  at  bar. 
The  court  was  considering  a  case  where  the  disease 
alleged  had  been  absolutely  proved;  there  being  no 
question  as  to  the  relevancy  of  testimony  to  the  alle- 
gations of  the  complaint.  The  court  properly  laid 
down  a  general  rule  which  is  correct,  namely,  that  if 
animals  have  any  latent  disease  which  affects  their 
value,  and  the  seller  knows  this  fact  and  fails  to  dis- 
close it  to  a  buyer,  who  does  not  know  of  its  existence, 
the  seller  is  guilty  of  a  fraudulent  concealment  and 


522  State  v.  Eastman.  [77  Or. 


liable  accordingly.  So  in  this  case,  if  the  cattle  sold 
by  defendant  had  any  latent  disease  whatever  mate- 
rially affecting  their  value,  the  existence  of  which  he 
knew  and  of  which  plaintiff  was  ignorant,  it  was  his 
duty  to  have  disclosed  it ;  but  before  plaintiff  can  com- 
pel him  to  respond  in  damages  for  a  breach  of  such 
duty  he  must  allege  the  facts  constituting  it  in  such  a 
way  as  not  to  mislead  the  defendant  into  preparing  to 
defend  against  a  particular  and  specific  breach,  and 
then  ask  the  court  at  the  close  of  the  trial  to  instruct 
that  plaintiff  may  recover  upon  any  breach  whether 
alleged  or  not. 

We  find  no  error  in  the  record,  and  the  judgment  is 
affirmed.  Affibmed. 

Mb.  Chief  Justice  MoObb,  Mb.  Justice  Eakin  and 
Mb.  Justice  Bean  concur. 


'Argtied  September  20,  dismissed  October  5,  1915. 

STATE  EX  BEL.  V.  EASTMAN. 

(151  Pac.  967.) 

Ckmtampt — ^Violation  of  Decree — Oleik'8  AffldAvlt  in  Third  FezBon^ 
Statute. 

1.  Under  Section  829,  L.  0.  L.,  providing  that  in  all  affidavits 
and  depositions  the  witness  must  be  made  to  speak  in  the  first  person, 
where  a  clerk  of  court  deposed  in  the  third  person  that  defendant 
had  failed  to  obey  an  order  of  the  court  respecting  the  payment  of 
alimony,  such  affidavit  was  insufficient  to  confer  jurisdiction  on  the 
court  to  make  an  order  adjudging  defendant  in  contempt,  since  the 
test  of  the  sufficiency  of  an  affidavit  is  whether  a  charge  of  per- 
jury could  be  based  on  it,  and  it  would  be  a  good  defense  to  such 
a  prosecution  to  show  that  the  paper  was  not,  in  contemplation  of 
law,  an  affidavit. 

[As  to  power  of  courts  to  create  and  enforce  liens  to  secure 
the  payment  of  alimony,  see  note  in  102  Am.  St.  Bep.  700.] 

From  Columbia :  James  A.  Eakin,  Judge. 
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Department  1.    Statement  by  Mr.  Justice  McBridb. 

This  was  an  appeal  from  an  order  of  the  Circuit 
Court  of  Columbia  County  adjudging  defendant  in 
contempt  for  disobedience  to  an  order  of  the  court 
made  in  certain  divorce  proceedings  which  required 
defendant,  A.  R.  Eastman,  to  pay  to  the  clerk  of  the 
court  for  the  support  of  relator,  Mary  Eastman,  and 
her  minor  children  the  sum  of  $20  per  month.  The 
contempt  proceedings  were  initiated  by  the  following 
affidavit  filed  by  the  clerk  of  the  court : 

**H.  E.  La  Barre,  being  first  duly  sworn,  upon  oath 
deposes  and  says :  That,  for  more  than  two  years  last 
past,  he  has  been,  and  now  is,  the  duly  elected,  quali- 
fied, and  acting  county  clerk  of  Columbia  County, 
State  of  Oregon,  and  ex-officio  clerk  of  the  Circuit 
Court  of  the  State  of  Oregon,  for  Columbia  County. 
That  on  the  28th  day  of  October,  1912,  the  following 
order  was  made  and  duly  entered,  to  wit: 

**  'In  the  Circuit  Court  of  the  State  of  Oregon  for 

Columbia  County. 
**  *  Arthur  R.  Eastman,  Plaintiff,  v.  Mary  Eastman, 

Defendant. 
*"0n  this  28th  day  of  October,  1912,  this  matter  is 
before  the  court  on  the  application  of  the  defendant 
Mary  Eastman,  to  change  the  decree  heretofore  made 
herein  in  respect  to  the  amount  the  plaintiff  was  to 
pay  toward  the  support  of  defendant  and  the  minor 
children,  and  the  defendant  appearing  in  person  and 
by  her  attorney,  Jas.  P.  Stapleton,  and  the  plaintiff 
appearing  in  person  and  by  his  attorney,  W.  E. 
Critchlow,  and  all  things  being  in  readiness,  the  tak- 
ing of  testimony  was  proceeded  with,  witnesses  being 
called  upon  both  sides,  and  at  the  conclusion  of  the 
testimony,  the  court,  being  fully  advised  in  the  prem- 
ises and  being  familiar  with  the  law  of  the  case,  does 
order,  adjudge  and  decree,  and  this  does  order,  ad- 
judge and  decree  that  said  decree  heretofore  made 
on  the  30th  day  of  March,  1912,  ordering  plaintiff  to 
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pay  $10  per  month  into  court  for  support  of  defend- 
ant and  the  minor  children,  be  and  the  same  is  hereby 
changed  and  altered  in  this,  that  it  is  hereby  ordered 
and  decreed  that  the  plaintiff  Arthur  E.  Eastman,  be 
and  is  hereby  ordered  and  directed,  between  the  1st 
and  10th  of  each  month,  beginning  with  November, 
1912,  to  pay  into  the  hands  of  the  clerk  of  this  court 
for  the  use  of  defendant  Mary  Eastman  and  the  minor 
children  named  in  the  said  first  decree  the  sum  of  $20, 
and  that  said  sum  be  paid  monthly  until  the  further 
order  of  this  court. 

**  *Done  in  open  court,  October  28, 1912. 

**  '  J.  A.  Eakttt, 
''  'Judge.' 

**That  said  Arthur  B.  Eastman  has  failed  and  neg- 
lected to  obey  the  order  so  made,  and  has  failed  and 
neglected  to  make  any  of  the  payments  as  ordered  to 
be  made,  and  has  failed  and  neglected  to  pay  into  my 
hands  as  clerk  of  said  court  any  of  the  payments 
ordered  to  be  made,  or  any  sum  of  money  at  all  for 
the  use  of  the  defendant  Mary  Eastman,  and  the 
minor  children,  as  by  the  said  order  he  was  directed 
to  do.  *  H.  E.  La  Bakre, 

''County  Clerk. 

"Subscribed  and  sworn  to  before  me  this  6th  day  of 
October,  1913.  W.  A.  Harris, 

''County  Judge.** 

Thereupon  the  defendant  appeared  and  filed  a 
counter-aflBdavit,  which  not  being  sufficient  in  the 
judgment  of  the  court  to  purge  him  of  the  alleged  con- 
tempt, the  court  overruled  his  offer  to  introduce  tes- 
timony and  imposed  upon  him  a  fine  of  $50,  with  the 
alternative  of  imprisonment  for  25  days,  from  which 
judgment  he  appeals.  Dismissed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  E.  CritctUow. 
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No  appearance  for  respondent  except  a  brief  sub- 
mitted by  Mr.  W.  A.  Harris. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

The  affidavit  upon  which  the  order  to  show  cause 
was  based  was  insufficient  to  confer  jurisdiction  upon 
the  court  to  make  the  order.  It  is  in  the  third  person, 
and  Section  829,  L.  0.  L.,  provides:  *'In  all  affidavits 
and  depositions,  the  witness  must  be  made  to  speak 
in  the  first  person.'^  The  true  test  of  the  sufficiency 
of  an  affidavit  is  whether  or  not  a  charge  of  perjury 
could  be  based  upon  it :  1  E.  C.  L.  773 ;  Miller  v.  Mun- 
son,  34  Wis.  579  (17  Am.  Eep.  461).  It  is  obvious 
that  it  would  be  a  good  defense  to  a  prosecution  for 
perjury  for  making  a  false  affidavit  to  show  that  the 
paper  in  question  was  not  in  legal  contemplation  an 
affidavit  but  something  else.  Proceedings  of  this 
character  are  qiuisi  criminal,  and  the  defendant  is  en- 
titled to  demand  a  substantial  compliance  with  the 
statute  before  a  penalty  can  be  imposed  which  may 
result  in  his  imprisonment. 

The  proceeding  is  dismissed.  Dismissed. 

Mr.  Chiep  Justice  Moore,  Mr.  Justice  Burnett 
and  Mr.  Justice  Benson  concur. 
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Argued  September  20,  modified  October  5,  1^15. 

HELD  V.  KENNEDY. 

(151   Pac.   968.) 

Exdumge  of  PropTtj— Bealty— Hwcliflon  of  Ckmtnct— Fate  S«pre- 
stfitatioiui. 

1.  Where  plaintiff  and  defendant  exchanged  realty,  and  defend- 
ant falsely  represented  to  plaintiff,  who  told  him  that  he  was  ignorant 
of  soils  and  their  qualities,  that  the  land  which  he  was  to  receive 
was  not  white  land  and  would  not  require  drainage,  the  contrary 
being  the  fact,  but  plaintiff  being  ignorant  thereof,  plaintiff  could 
rescind  such  contract  for  false  representations. 

[As  to  the  difference  between  an  exchange  and  a  sale  of  prop- 
.  erty,  see  note  in  94  Am.  St.  Bap.  227.] 

From  Multnomah:  Henry  E.  McGinn,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Benson. 

This  is  a  suit  by  George  C.  Held  against  J.  B.  Ken- 
nedy and  Ealph  Ackley  to  rescind  a  contract  whereby 
plaintiff  and  defendant  Kennedy  exchanged  certain 
real  properties.  Plaintiff's  property  consisted  of  a 
dwelling-house  and  lot  in  Albina,  and  defendant's 
property  was  a  32-acre  tract  of  farm  land  near  Wood- 
burn  in  Marion  County.  The  complaint  alleges  that 
plaintiff's  Albina  property  was  worth  $5,000;  that  the 
tract  of  farm  land  for  which  he  exchanged  is  what  is 
known  as  ''white  land,"  unproductive,  and  of  little  or 
no  value  for  agricultural  purposes;  that  he  was  in- 
duced to  trade  by  reason  of  the  positive  assurance 
given  him  by  defendant  that  there  was  no  white  land 
on  the  tract,  that  it  had  ample  natural  drainage,  and 
that  no  artificial  drainage  was  necessary;  and  that 
these  representations  were  false.  There  were  a  num- 
ber of  other  allegations  charging  that  defendant  also 
made  false  representations  as  to  the  probable  value  of 
crops  which  might  in  the  future  be  grown  upon  the 
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land;  but,  since  we  regard  these  as  mere  ''puflSng/' 
they  are  of  no  importance  in  the  consideration  of  the 
case.  The  answer  denies  the  allegations  of  fraud  and 
denies  that  plaintiff  relied  upon  any  such  representa- 
tions. From  a  decree  in  favor  of  plaintiff,  this  appeal 
is  brought.  Modified. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  M.  Pipes  and  Mr.  George  A.  Pipes^  with  an 
oral  argument  by  Mr.  John  M.  Pipes. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Wilson  T.  Hume. 

Mr.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  There  is  but  one  question  involved  in  the  con- 
sideration of  the  case  thus  presented :  Did  the  defend- 
ant make  false  representations  to  plaintiff  as  to  the 
character  of  the  soil  in  the  32-acre  tract  of  land  which 
were  relied  upon  by  him  to  his  injury,  and  was  plain- 
tiff ignorant  of  the  truth?  If  so,  then  the  decree  of 
the  trial  court  should  be  affirmed. 

It  would  serve  no  good  purpose  to  set  out  in  detail 
the  evidence  submitted.  The  plaintiff  and  his  wife 
testify  that  they  visited  the  tract  of  land  owned  by 
defendant,  who  accompanied  them ;  that  plaintiff  told 
him  that  he  was  ignorant  of  soils  and  its  qualities; 
that  he  knew  nothing  of  soils  or  drainage;  that  he 
had  been  informed  that  the  land  in  the  vicinity  was 
largely  composed  of  what  is  known  as  white  land ;  that 
defendant  assured  him  that  'Hhere  was  not  an  inch 
of  white  land  in  the  tract";  that  plaintiff  then  asked 
defendant  for  details  in  regard  to  drainage;  that  the 
latter  assured  him  that  the  land  was  drained  efficiently 
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by  natural  drainage  and  that  no  artificial  drainage 
was  required.  The  defendant  testifies  that  he  never 
was  asked  these  questions  by  plaintiff,  but  admits  that 
the  latter  said  to  him  ''that  they  had  told  him  that  it 
was  all  white  land  out  there, ' '  and  that  he  had  replied, 
** People  out  there  are  liable  to  tell  you  anything.'^ 
Thereafter,  in  answer  to  the  question  by  the  court,  ''Is 
it  white  landT^'  he  answered,  "Not  all  of  it,*^  and 
added,  "I  don't  think  more  than  an  acre  or  an  acre 
and  a  half  is  what  you  would  call  lowland  on  it. ' '  In 
reference  to  the  question  of  drainage,  the  defendant 
testifies  that  he  pointed  out  the  ditches  to  plaintiff  and 
told  him  that  if  he  kept  them  open  he  would  have  no 
trouble  on  that  score.  It  will  be  seen  that  there  is  a 
distinct  conflict  in  the  testimony  upon  these  vital  ques- 
tions. The  evidence  shows  that  white  land  is  not  de- 
sirable and  without  good  drainage  is  practically  valu- 
less.  While  there  is  a  like  conflict  as  to  the  value  of 
the  land  in  question,  we  are  reminded  forcibly  of  the 
fact  that  the  trial  court  saw  the  several  witnesses 
upon  the  stand  and  had  an  opportunity  to  estimate 
their  credibility,  which  we  have  not.  We  conclude 
that  the  trial  court  did  not  err  in  its  decree,  except  in 
giving  to  plaintiff  a  judgment  for  punitive  damages. 
There  is  nothing  in  the  pleadings  or  the  evidence  to 
justify  sjich  judgment :  Stdlivan  v.  Oregon  R.  <&  N.  Co., 
12  Or.  392  (7  Pac.  508,  53  Am.  Rep.  364). 

The  decree  of  the  lower  court  is  therefore  affirmed, 
except  as  to  the  punitive  damages,  which  are  elimin- 
ated; neither  party  to  recover  costs  in  this  court. 

Modified. 

Mb.  Chiep  Justice  Moobe^  Mb.  Justice  McBbide 
and  Mb.  Justice  Bubnett  concur. 


Oct.  1915.]     PiSHEB  V.  Portland  Ry.,  L.  &  P.  Co.  529 


Motion   to   dismiss   appeal   denied   September   28,    1915. 
Second  motion  to  dismiss  appeal  allowed  without  an  opinion  October 

7,  1915. 

FISHER  V.  PORTLAND  RY.,  L.  &  P.  CO. 

(151  Pac.  735.) 

Judgmoit— Bendltion — Time. 

1.  Notwithstanding  Section  201,  L.  O.  L.,  declaring  that,  if  trial 
is  by  jury,  judgment  shall  be  given  by  the  court  in  conformity  to 
verdict,  and  so  entered  on  the  day  on  which  it  was  returned,  the 
court  may,  where  judgment  was  not  entered  according  to  its  order, 
render  judgment  a  little  over  a  month  later,  and  then  grant  the  un- 
successful party  a  new  trial,  for  the  statute  is  not  mandatory,  and 
the  delay  was  not  so  unreasonable  as  to  deprive  the  court  of  juris- 
diction. 

[As  to  collateral  attack  upon  judgment  for  loss  of  jurisdiction 
occurring  pendente  lite,  see  note  in  17  Am.  St.  Bop.  143.] 

From  Multnomah :  Henry  E.  McGinn,  Judge. 

This  is  an  action  by  Roy  Fisher,  a  minor,  by  Andrew 
J.  Grafton,  his  guardian  ad  litem,  against  the  Port- 
land Railway,  Light  &  Power  Company,  a  corporation. 
From  an  order  granting  plaintiff  a  new  trial,  defend- 
ant appeals.  Respondent  files  motion  to  dismiss 
appeal.  Motion  Denied. 

Mr.  Ernest  R.  Ringo  and  Mr.  Maurice  W.  Seitz,  for 
the  motion. 

Mr.  F.  J.  Lonergan  and  Messrs.  Griffith,  Leiter  A 
Allen,  contra. 

In  Banc.  Mb.  Justice  Eakin  delivered  the  opinion 
of  the  court. 

1.  This  is  a  motion  to  dismiss  the  appeal.  The 
record  that  the  judgment  was  appealed  from  is  as 
follows : 

77  Dr.- 
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The  jonmal  of  the  court  below,  on  April  14,  1915, 
showed  this : 

**We,  the  jury,  duly  impaneled  to  try  the  above-en- 
titled cause,  find  our  verdict  for  the  defendant  ^ ' 

— ^which  was  signed  by  Charies  H.  Thompson,  as  fore- 
man, and  by  11  other  of  the  aforesaid  jurors.  After 
the  aforesaid  verdict  was  read,  the  court,  upon  its  own 
motion,  entered  an  order  setting  the  aforesaid  verdict 
aside  and  remanding  the  above-entitled  cause  for  a  new 
trial.  On  May  20th,  following  the  same  judge  made 
this  order,  which  was  entered  on  the  journal : 

*  *  This  matter  coming  on  to  be  heard,  and  it  appear- 
ing to  the  court  that  heretofore,  and  on  the  14th  day  of 
April,  1915,  after  a  trial  had  been  had  in  the  above- 
entitled  cause  before  a  jury  and  this  court,  a  verdict 
was  returned  in  favor  of  the  defendant  above  named 
and  against  the  plaintiff  above  named ;  and  it  further 
appearing  to  the  court  that  after  said  verdict  had  been 
received  and  read  on  said  14th  day  of  April,  1915,  the 
court  did  then  and  there  order  that  said  verdict  be  filed, 
and  that  judgment  be  rendered  and  entered  upon  said 
verdict,  and  the  court  did  then  and  there,  of  its  own 
motion,  make  a  further  order  that  said  judgment  so 
rendered  and  entered  upon  said  verdict  be  set  aside, 
and  that  plaintiff  have  a  new  trial  in  said  cause ;  and 
it  further  appearing  to  the  court  that,  through  inad- 
vertence and  mistake,  judgment  was  never  rendered  or 
entered  upon  said  verdict  as  ordered  by  the  court,  and 
the  court  being  fully  advised  in  the  premises,  it  is 
hereby  ordered  that  judgment  be  and  the  same  is 
hereby  rendered  and  entered  upon  said  verdict  in  favor 
of  the  defendant  and  against  the  plaintiff  herein,  and 
that  the  defendant  have  and  recover  of  and  from  the 
plaintiff  its  costs  and  disbursements  incurred  herein, 

taxed  at  $ ,  and  that  this  order  be  entered  nti/nc  pro 

tunc  as  and  of  the  14th  day  of  April,  1915;  and  after 
the  verdict  and  judgment  was  entered  the  court  of  its 
own  motion  ordered  that  the  judgment,  and  the  verdict 
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upon  which  the  judgment  was  predicated,  was  against 
all  the  evidence  in  the  case,  and  that  there  was  no  evi- 
dence to  support  it,  be  and  the  same  is  hereby  set  aside, 
and  the  defendant  take  nothing  thereby,  and  that  a  new 
trial  of  this  case  is  ordered.  ^ ' 

Counsel  move  to  dismiss,  for  the  reason  that  the 
court  had  no  jurisdiction  to  make  this  last  order,  and 
that,  the  judgment  being  void,  there  could  be  no  appeal. 
This  contention  is  based  upon  his  construction  of  the 
orders  above.  It  will  be  seen  that  there  was  no  order 
of  judgment  entered  when  the  verdict  was  received. 
The  argument  is  that,  under  Section  201,  L.  0.  L.,  if 
judgment  is  not  entered  on  the  verdict  the  day  it  is  re- 
ceived, the  court  loses  jurisdiction  to  render  a  judg- 
ment afterward.  While  there  is  a  seeming  contradic- 
tion, in  that  at  first  the  court  says  that  he  did  then  and 
there  order  a  judgment  to  be  entered  on  the  verdict, 
and  afterward  states  that  no  judgment  was  rendered 
or  entered,  we  think  a  fair  construction  of  the  order  is 
that  the  court  did  find  that  a  judgment  was  ordered  on 
the  verdict  at  the  time  it  was  received ;  otherwise,  there 
would  be  no  meaning  to  the  order.  If  such  order  was 
made  at  that  time,  then  even  counsel  admit  the  finding 
of  the  judgment  given  May  20th ;  but  the  court  did  not 
lose  jurisdiction  by  failure  to  enter  judgment  on  the 
rendition  of  the  verdict.  This  question  was  before  this 
court  in  Skelton  v.  Newberg,  76  Or.  126  (148  Pac.  53), 
where  it  was  held,  Mr.  Chief  Justice  Moobb  writing  the 
opinion,  after  a  close  review  of  the  subject: 

**We  conclude,  therefore,  that  Section  201,  L.  0.  L., 
as  amended,  is  not  mandatory,  and  that  the  delay  of  24 
days  in  giving  and  entering  the  judgment  after  the  ver- 
diet  was  returned  was  not  so  unreasonable  as  to  de- 
prive the  court  of  power  to  determine  the  matter.** 
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In  the  case  at  bar  the  time  was  a  few  days  longer 
between  the  receipt  of  the  verdict  and  the  giving  of  the 
order  nunc  pro  tunc;  but  it  was  not  unreasonable. 
The  motion  to  dismiss  is  therefore  denied. 

Motion  Denied. 
Second  Motion  to  Dismiss  Allowed. 


Argned  September  22,  reversed  October  18,  1915. 

MILLEE  V.  FISHEB. 

(151  Pac.  971.) 

Abatement  and  Bevlval— Enjoining  Action  at  Law— Chronnds  of  De- 
murrer— ^Action  (Pending. 

1.  Demurrer,  in  an  equity  bill  to  stay  proceedings  at  law,  on  the 
ground  that  there  is  another  action  on  the  same  subject  matter  be- 
tween the  same  parties  pending,  should  be  overruled;  the  pendency 
of  the  law  action  being  a  prerequisite  in  such  case  to  the  filing  of 
the  biU. 

Injunction— Bemedy  at  Law— Oancellatlon  of  InstmmentB. 

2.  In  ejectment,  the  defendant  alleged  that  he  could  not  succeed 
unless  li  certain  plat  of  lands  was  canceled.  He  therefore  brought  a 
bill  in  equity  to  stay  proceedings  at  law,  and  prayed  cancellation 
of  the  plat.  Demurrer  was  filed  to  his  bill  on  the  ground  that  it 
did  not  state  a  cause  of  action.  Held,  that  the  demurrer  should  have 
been  overruled,  since  the  defendant  did  not  have  a  plain,  adequate 
and  complete  remedy  at  law. 

[As  to  cancellation  of  instruments  notwithstanding  a  defense 
at  law,  see  note  in  9  Am.  St.  B^.  859.] 

Municipal  OorporatlonB — ^Plats  by  Land  Owners— Mlstalce — ^Becorda- 
tlon— Cancellation. 

3.  Where  the  plat  of  city  lots  is  filed,  but  the  lots  are  sold  accord- 
ing to  another  unrecorded  plat  by  conveyances  which  do  not  conflict, 
and  the  two  plats  do  not  coincide,  the  original  and  recorded  plat 
should  be  canceled  to  protect  titles  acquired  under  the  second  plat. 

Appeal    and    Error— Ptesmnptiima — ^Defect    of   Partles^-Fallure   to 
Demur. 

4.  Where  no  demurrer  is  interposed  alleging  defect  in  parties, 
it  will  be  assumed  that  there  are  no  other  parties  in  interest. 

From  Multnomah :  William  N.  Gatbks,  Judge. 
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Department  1.    Statement  by  Mr.  Chief  Justice 

MOOBB. 

This  is  a  snit  by  B.  H.  MiUer  and  Edith  E.  MiUer 
against  Julius  Fisher,  Harry  Fisher,  Augusta  Fisher 
and  Mary  Fisher,  to  enjoin  the  maintenance  of  an  ac- 
tion at  law.  The  facts  disclosed  by  the  complaint  in 
equity,  which  is  in  the  nature  of  a  cross-bill,  are  to  the 
eflfect  that  James  Steel  and  his  wife,  being  the  owners 
of  a  tract  of  land,  in  Multnomah  County,  Oregon,  de- 
scribed as  beginning  at  a  point  52  rods  east  of  the 
southwest  corner  of  the  southeast  quarter  of  section 
16,  in  township  1  north  of  range  1  east,  giving  courses 
and  distances  to  the  place  of  beginning,  caused  such 
land  to  be  surveyed  into  lots,  blocks,  streets,  etc.,  and 
September  9,  1882,  filed  a  plat  thereof  entitled  **Park 
Addition  to  Albina,  ^  *  which  map  failed  to  designate  the 
initial  point  or  any  other  tie.  Block  2  as  delineated  on 
the  plat  is  represented  as  being  separated  from  the 
south  boundary  of  section  16  by  Division  Street,  30 
feet  in  width.  The  lots  in  this  block  are  50  feet  wide 
from  north  to  south  and  100  feet  long  from  east  to  west, 
and  along  the  west  side  are  consecutively  numbered 
from  1  to  12  beginning  at  the  south  end  of  the  block, 
and  along  the  east  side  are  consecutively  numbered 
from  13  to  24,  commencing  at  the  north  end  of  the 
block.  The  owners  of  the  platted  land  on  December 
7, 1882,  executed  a  deed  for  lot  17  in  that  block  to  Mrs. 
N.  J.  Woodruff,  from  whom  the  plaintiff  B.  H.  Miller 
obtained  a  conveyance  thereof.  Steel  and  wife  on 
November  30, 1883,  executed  a  deed  for  lots  20  and  21 
in  such  block  to  Mrs.  Anna  A.  Fisher,  from  whom  her 
heirs,  the  defendants,  Julius  Fisher,  Harry  Fisher, 
Augusta  Fisher  and  Mary  Fisher  obtained  the  title  by 
inheritance.    The  owners  of  the  addition  on  May  19, 
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1884,  conveyed  lot  16  in  that  block  to  George  Johnson, 
from  whom,  by  mesne  conveyances,  the  plaintiff  Edith 
E.  Miller,  wife  of  the  coplaintiff,  secured  a  conveyance 
thereof.  Steel  and  wife,  on  December  17,  1887,  filed 
another  plat  of  ' '  Park  Addition  to  Albina, '  *  correctly 
designating  the  initial  point ;  but  in  the  latter  map  the 
lots  on  the  east  side  of  block  2  are  numbered  from  13 
to  24,  consecutively,  beginning  at  the  south  end  of  the 
block  instead  of  the  north  as  in  the  original  plat.  By 
making  sketches  of  block  2  as  originally  and  subse- 
quently platted,  it  will  be  seen  at  a  glance  that  the  lots 
which  were  at  first  marked  20  and  21  become  17  and  16, 
respectively. 

The  defendants  in  the  case  at  bar,  as  plaintiflFs,  com- 
menced an  action  in  ejectment  against  the  plaintiffs 
herein,  as  defendants,  alleging  that  they  were  the 
owners  in  fee  of  lots  20  and  21  in  block  2  in  Park  Addi- 
tion to  Albina,  according  to  the  plat  thereof,  filed  Sep- 
tember 9,  1882;  that  such  plat  had  been  changed,  as 
indicated,  without  the  consent,  knowledge  or  authority 
of  Anna  A.  Fisher,  the  then  owner  of  such  lots  at  the 
time  the  alteration  in  the  plat  was  made ;  and  that  the 
defendants  in  such  action,  the  plaintiffs  in  this  suit, 
wrongfully  withhold  the  possession  of  the  lots  last  de- 
scribed to  the  damages  of  the  plaintiffs  in  that  action 
in  the  sum  of  $900.  The  defendants  in  such  action 
answered,  and  thereupon  filed  the  complaint  first  men- 
tioned herein,  setting  forth,  in  substance,  the  facts  here 
stated,  and  alleging  in  effect  that  the  conveyances  so 
made  by  Steel  and  wife  to  Mrs.  Woodruff,  Mrs.  Fisher 
and  George  Johnson,  and  all  subsequent  conveyances 
of  lots  thus  described,  were  executed  for  lands  as  indi- 
cated on  the  plat  filed  December  17,  1887 ;  that,  at  the 
time  such  conveyances  were  made,  each  purchaser  of 
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the  several  lots  accepted  the  title  thereto  in  aocordanoe 
with  the  corrected  map,  believing  that  the  original  plat 
was  a  correct  copy  thereof,  and  as  soon  as  it  was  dis- 
covered that  a  mistake  had  been  made  the  corrected 
plat  was  filed,  which  latter  map  has  always  been  con- 
sidered the  correct  plat  of  Park  Addition  to  Albina, 
now  the  City  of  Portland,  but  by  oversight  or  mistake 
the  original  map  has  never  been  set  aside  except  by 
filing  the  corrected  plat;  that,  for  more  than  30  years 
prior  to  the  commencement  of  this  suit,  the  plaintiffs 
herein  and  their  grantors  have  been  the  owners  in  fee 
and  in  the  possession  of  lots  16  and  17  in  block  2  of 
such  addition,  as  appears  on  the  corrected  plat,  and 
have  at  all  times  paid  the  taxes  levied  and  the  assess- 
ments imposed  on  such  premises;  and  that  they  have 
no  plain,  speedy  or  adequate  remedy  at  law. 

For  a  further  cause  of  suit  and  by  way  of  estoppel, 
it  is  alleged  that  during  her  lifetime  Mrs.  Fisher  ad- 
mitted she  was  the  owner  of  lots  20  and  21  in  block  2 
of  Park  Addition  to  Albina,  according  to  the  corrected 
plat  thereof,  and  she  and  her  successors  in  interest 
have  paid  the  taxes  and  assessments  thereon;  that 
Mrs.  Fisher  never  asserted  any  claim  to  lots  16  and  17 
in  such  block,  nor  did  her  successors  in  interest  do  so 
until  they  instituted  their  action  in  ejectment;  and  that 
defendants  herein  as  heirs  of  Mrs.  Fisher  should  be 
estopped  from  claiming  any  estate  in  or  right  to  lots 
20  and  21  in  block  2  as  represented  on  the  incomplete 
plat  of  Park  Addition  to  Albina,  filed  September  9, 
1882. 

The  prayer  is  that  the  maintenance  of  the  ejectment 
action  be  perpetually  enjoined;  that  the  defendants 
herein  be  restrained  from  asserting  any  claim  to  or 
right  in  lots  16  and  17  in  block  2,  as  represented  by  the 
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corrected  plat;  that  the  original  map  be  declared  void 
for  uncertainty;  that  the  plaintiffs  in  this  suit  be  de- 
creed to  be  the  owners  in  fee  of  the  lots  last  mentioned, 
as  represented  on  the  plat  filed  December  17, 1887,  and 
for  such  other  and  further  relief  as  to  the  court  may 
seem  just  and  equitable  in  the^  premises. 

A  demurrer  to  such  complaint,  on  the  grounds  that 
it  did  not  state  facts  suflScient  to  constitute  a  cause  of 
suit,  and  that  there  was  then  another  action  pending 
between  the  same  parties,  involving  the  same  subject 
matter,  was  sustained,  and,  the  plaintiffs  herein  declin- 
ing further  to  plead,  the  suit  was  dismissed,  and  they 
appeal.  Bevebsed  and  Remanded. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Edward  T.  Taggart. 

For  respondents  there  was  a  brief  over  the  names  of 
Messrs.  Manning  <&  White  and  Mr.  C.  J.  Wangerein, 
with  an  oral  argument  by  Mr.  Samuel  White. 

Opinion  by  Mr.  Chiep  Justice  Moore. 

1.  The  second  ground  of  the  demurrer  is  without 
merit,  for  the  statute  declares  that: 

'  *  In  an  action  at  law,  where  the  defendant  is  entitled 
to  relief,  arising  out  of  facts  requiring  the  interposition 
of  a  court  of  equity,  and  material  to  his  defense,  he 
may,  upon  filing  his  answer  therein,  also  as  plaintiff, 
file  a  complaint  in  equity,  in  the  nature  of  a  cross-bill, 
which  shall  stay  the  proceedings  at  law,  and  the  case 
thereafter  shall  proceed  as  in  a  suit  in  equity,  in  which 
said  proceedings  may  be  perpetually  enjoined  by  final 
decree,  or  allowed  to  proceed  in  accordance  with  such 
final  decree :  Section  390,  L.  0.  L. 
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In  Oregon,  though  a  court  at  law  and  one  in  equity 
are  presided  over  by  the  same  judge,  they  are  essen- 
tially distinct  forums,  and  in  order  to  authorize  the 
consideration  of  a  purely  equitable  question,  or  to  war- 
rant a  review  of  facts  that  tend  to  overthrow  the  plain- 
tiff's  legal  title,  or  to  give  the  defendant  a  better  right 
by  reason  of  his  superior  equity,  when  he  is  without  a 
plain,  adequate  and  complete  remedy  at  law,  such  facts 
may  be  presented  to  the  court  in  the  manner  provided 
in  the  section  of  the  statute  from  which  the  excerpt  has 
been  taken:  Moore  v.  Frazer,  15  Or.  635  (16  Pac.  869) ; 
Dose  V.  Beatie,  62  Or.  308  (123  Pac.  383, 125  Pac.  277). 
A  complaint,  in  equity,  in  the  nature  of  a  cross-bill, 
cannot  be  interposed  to  enjoin  the  prosecution  of  an  ac- 
tion at  law  until  such  action  has  been  instituted  and  an 
answer  filed  therein;  and,  this  being  so,  there  must 
always  be  pending  an  action  between  the  same  parties 
in  which  the  facts  stated  in  the  complaint  must  neces- 
sarily be  somewhat  analogous  to  the  averments  of  the 
cross-bill. 

2.  Considering  the  other  ground  of  demurrer,  it  is 
possible.the  plaintiffs  herein,  as  defendants  in  the  eject- 
ment action,  could,  by  their  answer,  have  set  forth 
facts  and  by  proof  established  a  valid  title  to  the  de- 
manded premises,  and  thus  have  defeated  a  recovery; 
but  in  such  action  the  original  plat  could  not  have  been 
canceled,  and  hence  that  which  might  have  been  al- 
leged, as  a  reason  why  the  plaintiffs  therein  should  not 
have  recovered  what  they  sought,  did  not  afford  a  plain, 
adequate  and  complete  remedy  at  law :  Wood  v.  Fisk, 
45  Or.  276  (77  Pac.  128,  738). 

3.  If,  in  negotiating  sales  of  land  in  Park  Addition 
to  Albina,  Mr.  Steel  or  his  agents  pointed  out  to  pur- 
chasers the  stakes  set  in  the  ground  to  indicate  par- 
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ticular  lots,  which  were  not  conveyed  to  others,  and 
such  purchasers  accepted  deeds  thereto  and  entered 
into  possession  of  the  premises,  making  valuable  im- 
provements thereon,  their  titles  should  be  protected 
without  regard  to  the  earlier  plat.  When  the  second 
map  was  made  is  not  disclosed  by  the  cross-bill  but  if 
it  was  in  existence  at  the  time  the  conveyances  referred 
to  herein  were  executed,  and  such  sales  of  lots  were 
made  in  accordance  with  the  amended  plat,  though  it 
had  not  been  filed,  and  the  real  property  described  in 
the  deeds  so  given  did  not  interfere  or  conflict  with 
prior  conveyances,  the  original  plat  should  be  canceled. 

4.  Since  no  demurrer  was  interposed  to  the  cross-bill 
on  account  of  a  defect  of  parties,  it  must  be  assumed 
that  lots  16, 17,  20  and  21  in  block  2  of  Park  Addition 
to  Albina  were  the  only  tracts  in  controversy,  and  the 
parties  to  this  suit  the  only  individuals  who  would  be 
interested  in  or  affected  by  a  cancellation  of  the  origi- 
nal plat. 

It  is  believed  that  the  complaint  herein  stated  facts 
sufficient  to  constitute  a  cause  of  suit,  thereby  requir- 
ing the  defendants  to  set  forth  by  answer  the  facts 
composing  their  defense,  and  for  this  reason  an  error 
was  committed  in  sustaining  the  demurrer  and  dismiss- 
ing the  suit. 

The  decree  is  therefore  reversed,  and  the  cause  re- 
manded for  such  further  proceedings  as  may  be  neces- 
sary not  inconsistent  with  this  opinion. 

Bevebsbd  and  Bbmandbd. 

Mr.  Justice  Benson,  Mr.  Justice  Burnett  and  Mb. 
Justice  McBridb  concur. 


Oct.  1915.]  HoWKLL  V.  HowBLL.  539 


Argued   September   23,  modified   October   13,   1915.' 

HOWELL  V.  HOWELL. 

(152  Pac.  217.) 

Tmsto— Besnltlxig  Tnurt — ^Evidence — Solllcle&ey. 

1.  In  an  action  involving  title  to  land,  evidence  held  insufficient 
to  show  a  resulting  trust  in  favor  of  the  defendant;  it  appearing 
that  her  payments  of  money  for  the  title  to  the  land  had  been  lost 
because  title  was  in  another  than  the  person  to  whom  she  paid  the 
money. 

[As  to  definition  of  resulting  trusts  and  the  circumstances  of 
their  creation,  see  note  in  51  Am.  Dec.  761.] 

Appeal   and  Error — ^Presemtatlon   of  Orotmd   of  Bevlew   in   Court 
Below — ^Necessity. 

2.  Where  the  case  proceeded  on  the  theory  that  defendant  had 
denied  plaintiffs'  averments  of  fraud,  and  other  paragraphs  of  the 
complaint  containing  similar  averments  were  denied,  the  fact  that 
two  paragraphs  were  not  specifically  traversed  cannot  be  taken  ad- 
vantage of  on  appeal;  plaintiffs  not  having  pointed  out  the  defect. 

Partition—Decree — ^Vacation— Evidence. 

3.  In  a  suit  to  set  aside  a  decree  of  partition,  evidence  held  to 
show  that  it  was  a  family  settlement  and  was  not  the  result  of 
fraud  or  oppression. 

Partition— Decree— Validity. 

4.  A  partition  decree,  which  represented  the  result  of  a  family 
settlement  made  in  good  faith,  will  not  be  disturbed  because  one 
attorney  acted  for  all  parties,  some  of  whom  were  infants. 

[As  to  parol  partition  and  its  validity,  see  note  in  92  Am.  Dee. 
121.] 

Infanta — Guardian  ad  Utem— AdTene  Interest. 

5.  In  a  proceeding  for  the  partition  of  lands,  the  appointment  of 
the  mother  of  one  of  the  infant  heirs  as  its  guardian  ad  litem  will 
not  avoid  the  decree,  though  it  would  have  been  better  to  have 
appointed  someone  not  interested;  the  court  having  jurisdiction  of 
the  proceedings,  and  there  being  no  taint  of  fraud. 

Partitiom— Decrees— Beformation. 

6.  In  a  proceeding  to  reform  and  set  aside  a  decree  of  partition, 
where  one  of  the  defendants  admitted  that  she  was  only  entitled 
to  a  dower  interest  instead  of  a  fee,  relief  will  be  granted  as  to  her. 

Partition — ^Decrees — Proceedings  to   Set  Aside— Evidence. 

7.  In  a  proceeding  to  set  aside  a  partition  of  land,  evidence  held 
to  show  that  the  improvements  on  the  tract  awarded  to  defendant 
were  made  by  her. 

From  Marion:  William  Galloway,  Judge. 
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Department  2.    Statement  by  Mr.  Justice  Habbis. 

This  is  a  suit  by  Grace  Howell,  Katie  Howell  Uhrig 
and  Guy  N.  Howell  against  Fiducia  F.  Howell  and 
Amy  N.  Howell.     The  facts  are  as  follows : 

Joseph  H.  Howell  and  the  defendant  Fiducia  F. 
Howell  were  husband  and  wife,  and  John  M.  Howell 
was  their  only  child.  The  plaintiffs  Grace  Howell, 
Katie  Howell  Uhrig  and  Guy  N.  Howell  are  the  chil- 
dren of  John  M.  Howell  and  the  defendant  Amy  N. 
Howell.    John  M.  Howell  died  intestate  on  July  26, 

1907,  and  the  death  of  Joseph  H.  Howell  occurred  on 
June  7,  1909.  W.  D.  Mohney  and  wife  on  March  14, 
1890,  conveyed  15.61  acres  to  J  H.  Howell  and  J.  M. 
Howell;  and  on  March  23,  1891,  H.  A.  Thomas  and 
George  W.  Watt  transferred  an  adjoining  20  acres  to 
J.  H.  Howell  and  J.  M.  Howell.  After  the  death  of 
John  M.  Howell,  a  suit  was  commenced  on  August  3, 

1908,  by  J.  H.  Howell  and  Fiducia  F.  Howell,  against 
Amy  N.  Howell  and  her  three  children,  for  the  pur- 
pose of  partitioning  the  35  acres  held  in  the  name  of 
Joseph  H.  Howell  and  his  deceased  son  John  M. 
Howell.  The  complaint  filed  in  the  partition  suit  al- 
leged that  the  parties  thereto  were  the  ''owners  as 
joint  tenants''  of  the  land  described;  that  Joseph  H. 
Howell  and  Fiducia  F.  Howell  ''together  have  an  un- 
divided one-half  interest  therein;  that  the  defendant 
Amy  N.  Howell  has  an  undivided  one-fourth  interest 
therein;  that  the  defendant  Guy  N.  Howell  has  an 
undivided  one-twelfth  interest  therein;  that  the  de- 
fendant Katie  Howell  has  an  undivided  one-twelfth 
interest  therein;  that  the  defendant  Grace  Howell,  a 
minor,  has  an  undivided  one-twelfth  interest  therein.'' 
Grace  Howell  was  a  minor  of  the  age  of  about  13 
years,  and  her  mother,  Amy  N.  Howell,  was,  upon  the 
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application  of  the  attorney  who  represented  all  the 
parties,  appointed  guardian  ad  litem.  All  the  defend- 
ants in  the  partition  suit  signed  and  on  September  4, 
1908,  filed,  an  answer  which  recited : 

''That  the  respective  interests  or  portions  of  the  real 
property  described  in  the  complaint  herein  are  correct, 
and  we  would  ask  the  court  to  order  a  partition  of  the 
property  in  accordance  with  the  complaint  herein.'^ 

The  court  appointed  referees  who  divided  the  land 
by  allotting  the  15.61-acre  tract  to  J.  H.  Howell  and 
F.  F.  Howell,  11  acres  to  Amy  N.  Howell,  and  3  acres 
to  each  of  her  three  children.  The  report  of  the 
referees  was  confirmed  and  a  final  decree  entered  on 
November  21, 1908.  Joseph  H.  Howell  left  no  writing 
concerning  the  disposition  of  his  property  except  an 
instrument,  dated  August  24,  1908,  which  had  been 
prepared  and  signed  by  him,  was  witnessed,  and  reads 
thus: 

''Know  all  men  by  these  presents  that  I,  J.  H. 
Howell,  being  of  sound  mind,  do  give  and  bequeath  all 
of  my  real  and  personal  property  to  my  wife  Fiducia 
F.  Howell  to  have  and  hold  for  her  use  as  she  may  think 
best  to  sell  or  dispose  of  as  she  wishes. ' ' 

The  grandchildren  commenced  this  suit  against 
their  mother  and  grandmother  for  the  purpose  of 
annulling  the  decree  in  partition.  The  complaint  in 
the  instant  case  charges  that  Joseph  H.  Howell  em- 
ployed one  attorney  who  acted  for  all  the  parties,  that 
the  minor  was  wronged  by  the  appointment  of  her 
mother  as  guardian  ad  litem,  and  that  the  partition 
suit  was  tainted  with  fraud. 

After  denying  the  alleged  fraud,  defendant  Fiducia 
F.  Howell  claims  that  a  trust  resulted  in  her  favor  be- 
cause she  furnished  $600  of  the  money  used  to  pur- 
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chase  the  Mohney  tract  and  supplied  $550  of  the 
$2,000  paid  for  the  20  acres  purchased  from  Thomas 
and  Watt  The  grandmother  also  relies  upon  an  es- 
toppel arising  out  of  the  alleged  acquiescence  of  the 
plaintiflFs  in  the  partition  proceedings,  coupled  with 
the  fact  that  she  built  a  house  upon  the  15.61-acre  tract 
partitioned  to  her.  Amy  N.  Howell  defaulted.  The 
trial  court  decreed  that  Fiducia  F.  Howell  was  the 
owner  in  fee  simple  of  all  the  15.61  acres  allotted  to 
her  in  the  partition  suit.  The  plaintiflFs  and  the 
defendant  Amy  N.  Howell  appealed.  Modified. 

For  appellant-defendant.  Amy  N.  Howell,  there  was 
a  brief  and  an  oral  argument  by  Mr.  Isaac  H.  Van 
Winkle. 

For  appellants-plaintiflFs,  Grace  Howell,  Katie 
Howell  Uhrig  and  Guy  N.  Howell,  there  was  an  oral 
argument  together  with  a  brief  on  the  essential  requi- 
site to  establish  a  resulting  trust,  by  Mr.  Claire  M. 
Inman,  to  this  eflFect : 

It  is  indispensable  to  the  establishment  of  a  result- 
ing trust  that  payment  of  the  purchase  price  should 
actually  he  made  by  the  person  asserting  the  trust,  or 
a  binding  obligation  therefor  incurred  by  him,  as  a 
part  of  the  original  transaction  at  or  before  the  time 
of  conveyance.  Payment  at  some  subsequent  time 
is  not  sufficient :  De  Roboam  v.  Schmidtlin,  50  Or.  388, 
393  (92  Pac.  388) ;  Sisemore  v.  Pelton,  17  Or.  546,  554 
(21  Pac.  667). 

As  the  trust  results  from  the  payment  of  the  con- 
sideration, if  the  party  claiming  to  be  the  beneficial 
owner  has  made  no  payments,  he  cannot  show  by  parol 
evidence  that  the  purchase  was  made  for  his  benefit, 
for  that  might  involve  no  more  than  a  breach  of  a  parol 
contract  to  purchase  and  hold  in  trust  for  him. 
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This  would  be  to  overturn  the  statute  of  frauds: 
Taylor  v.  Miles ,  19  Or.  553  (25  Pac.  143) ;  Dudley  v. 
Bachelder,  53  Me.  408,  409. 

Equity  courts  are  stringent  in  the  requirement  of 
unquestionable  evidence  to  establish  a  resulting  trust, 
and  ''it  is  settled  by  a  complete  unanimity  of  decisions 
that  such  evidence  must  be  clear,  strong,  unequivocal, 
unmistakable,  and  must  establish  the  fact  of  payment 
by  the  alleged  beneficiary  beyond  a  doubt*':  Sisemore 
v.  Pelton,  17  Or.  553,  554  (21  Pac.  667). 

K  the  party  claiming  the  benefit  of  the  trust  gives 
or  loans  money  or  property  to  the  purchaser  who  pays 
the  purchase  price  on  his  own  account,  this  does  not 
raise  a  resulting  trust  in  favor  of  the  party  advancing 
the  money,  for  the  payment  is  in  such  case  made  by 
the  purchaser  with  his  own  funds.  The  consideration 
of  the  purchase  must  belong  to  the  alleged  cestm  que 
trust,  and  if  he  advances  it  to  the  party  making  the 
purchase  as  a  loan  or  gift,  there  can  be  no  resulting 
trust  in  his  favor.  The  payment  by  the  alleged  cestui 
que  trust  must  be  made  by  him  in  the  character  of  a 
purchaser  as  a  part  of  the  original  transaction :  Dudley 
V.  Bachelder,  53  Me.  406-409;  Williamson  v.  Roberts, 
70  Or.  126  (140  Pac.  633). 

For  respondent,  Fiducia  F.  Howell,  there  was  a 
brief  and  an  oral  argument  by  Mr.  George  G.  Bingham. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

If  the  theory  of  the  plaintiflFs  is  correct,  Joseph  H. 
Howell  and  his  son  John  M.  Howell  were  tenants  in 
common,  owning  equal  interests  in  two  tracts  of  land 
which  aggregated  35  acres;  upon  the  death  of  John 
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M.  Howell  his  undivided  one  half,  by  operation  of  law, 
descended  to  his  three  children  subject  to  the  dower 
interest  possessed  by  Amy  N.  Howell;  the  writing, 
which  Joseph  H.  Howell  prepared  and  no  doubt  be- 
lieved would  serve  as  his  will,  did  not  provide  for  or 
mention  John  M.  Howell  or  his  children,  and  was 
therefore  not  binding  upon  the  plaintiffs  (Sections 
7325  and  7348,  L.  0.  L.) ;  and  if  the  decree  rendered 
in  the  partition  suit  is  annulled,  the  grandchildren 
become  the  owners  as  tenants  in  common  of  the  35 
acres,  subject  only  to  the  unadmeasured  dower  in- 
terests of  Amy  N.  Howell  and  Fiducia  F.  Howell. 
The  grandmother  combats  the  contention  made  by 
plaintiffs  and  in  part  rests  her  asserted  rights  upon 
the  claim  that  she  furnished  money  with  which  to  buy 
the  land  in  dispute ;  she  affirms  that  the  partition  suit 
was  free  from  fraud  and  therefore  effective;  and  she 
insists  that  her  title  is  impervious  to  attack  because 
the  plaintiffs  acquiesced  in  and  apparently  were  satis- 
fied with  the  division  of  the  land  and  without  protest 
permitted  her  to  expend  money  in  the  construction  of 
a  house  when  they  knew  that  she  believed  the  structure 
was  being  erected  on  her  own  land. 

1.  Joseph  H.  Howell  and  his  wife  came  to  this  state 
shortly  after  the  Civil  War  and  lived  in  Salem  about 
ten  years,  during  two  years  of  which  period  the  hus- 
band was  sick  or  unable  to  secure  employment.  In 
1867  Solomon  Durbin  and  wife  conveyed  a  lot  in  Salem 
to  Joseph  H.  Howell  for  $2,000,  of  which  $1,000  was 
paid  at  the  time  and  the  remainder  was  furnished  by 
Fiducia  F.  Howell  from  the  profits  in  a  millinery  busi- 
ness which  she  was  conducting.  After  living  in  Salem 
about  ten  years,  they  removed  to  a  farm  for  which 
they  paid  a  considerable  sum  and  which  for  conven- 
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ience  will  bie  called  the  Santiam  farm.  They  had  at- 
tempted  to  purchase  the  Santiam  farm,  which  is  a 
portion  of  the  wife's  part  of  the  Valentine  donation 
land  claim,  but  afterward  discovered  that  the  title  had 
never  passed  from  the  federal  government.  The  Dur- 
bin  lot  which  had  been  purchased  in  1867  was  sold  for 
$2,000,  and  this  money,  together  with  about  $500  which 
Fiducia  F.  Howell  supplied,  was  lost  by  paying  it  on 
the  attempted  purchase  of  the  Santiam  farm.  Upon 
ascertaining  that  title  to  the  Valentine  donation  land 
claim  had  failed,  Joseph  H.  Howell  entered  upon  160 
acres  of  the  premises  as  a  homestead  and  obtained  a 
patent  on  April  10,  1882.  One  Downer  pre-empted  a 
part  of  the  land  but  afterward  surrendered  possession 
before  perfecting  his  right  to  a  conveyance,  and  there- 
upon John  M.  Howell  was  sent  for  by  his  parents,  and 
he  made  a  homestead  entry  upon  the  portion  sur- 
rendered by  Downer  and  received  a  patent  on  April 
10,  1889.  John  M.  Howell  and  his  parents  resided  on 
the  Santiam  farm  until  about  1888,  when  they  removed 
to  Salem.  They  had  not  prospered  and  were  indebted 
to  the  Williams  &  England  Bank.  Fiducia  F.  Howell 
obtained  employment  for  about  ten  months  at  the 
Indian  School,  and  then  she  served  meals  for  twelve 
years  in  the  State  House,  where  J.  H.  Howell  was  head 
janitor.  Her  husband  was  receiving  $75  per  month, 
and  the  business  of  serving  meals  gradually  increased 
until  the  wife  made  as  much  as  $100  per  month;  but 
during  the  first  two  years  at  the  State  House  her  earn- 
ings went  into  the  common  purse.  The  Mohney  tract, 
consisting  of  15.61  acres,  was  conveyed  to  J.  H.  Howell 
and  his  son  by  a  deed  dated  March  14,  1890,  for  the 
sum  of  $1,560.  W.  D.  Mohney  testified  that  he  made 
the  bargain  with  John  M.  Howell;  that  the  price  was 
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$100  per  acre ;  that  $100  was  paid  down  and  a  30-day 
note  was  given  for  the  balance;  that  John  said  that 
he  and  his  father  were  buying  the  land  together,  and 
he  could  get  the  balance  of  the  money  in  thirty  days ; 
that  upon  the  expiration  of  the  30  days  the  note  was 
taken  up  and  the  deed  delivered.  On  March  12,  1890, 
J.  H.  Howell  and  wife  and  J.  M.  Howell  and  wife  bor- 
rowed $1,500  from  the  board  of  commissioners  for  the 
sale  of  school  and  university  lands  and  gave  a  mort- 
gage on  the  Santiam  farm  to  secure  the  note.  The 
evidence  persistently  points  to  the  conclusion  that  the 
money  was  borrowed  for  the  purpose  of  paying 
Mohney.  A  part  of  the  Santiam  farm  was  sold  to 
L.  Hobson  on  August  21,  1893.  The  mortgage  was 
canceled  on  the  same  day,  and,  according  to  the  testi- 
mony of  L.  Hobson,  the  encumbrance  was  satisfied  out 
of  the  moneys  he  paid  to  the  Howells. 

It  is  not  necessary  to  ascertain  how  much  money 
Fiducia  F.  Howell  furnished  for  the  Thomas  and  Watt 
20-acre  tract.  She  does  not  claim  any  interest  in  that 
property,  nor  is  she  in  a  position  to  do  so,  because  the 
partition  suit  cut  off  all  her  rights  to  any  part  of  the 
20  acres  which  were  allotted  to  the  grandchildren  and 
their  mother. 

The  partition  suit  did  in  fact  accord  recognition  to 
the  contributions  made  by  Fiducia  F.  Howell  by  award- 
ing her  an  equal  interest  with  Joseph  H.  Howell  in  the 
Mohney  or  15.61-acre  tract.  It  clearly  appears  that 
Joseph  H.  Howell  and  his  son  borrowed  the  funds 
which  were  used  to  purchase  the  Mohney  tract;  they 
gave  a  mortgage  on  the  Santiam  farm  to  secure  the 
loan;  they  satisfied  the  mortgage  from  proceeds  of 
the  sale  of  the  Santiam  farm;  and  consequently  the 
Mohney  tract  was  purchased  with  their  money.    It  is 
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true  that  Fidncia  F.  Howell  paid  $2,500  of  her  money 
on  the  attempted  purchase  of  the  Santiam  farm,  but  no 
title  or  interest  was  gained  by  the  payment  because 
the  title  had  not  passed  from  the  government.  Her 
money  was  lost.  When  title  did  finally  pass,  it  went 
to  Joseph  H.  Howell  and  to  J.  M.  Howell  by  virtue  of 
the  homestead  entries  made  by  them.  Fiducia  F. 
Howell  had  confidence  in  her  husband  and  son,  and 
each  had  unbounded  faith  in  the  other;  they  worked 
in  harmony  and  formed  a  happy  partnership;  it  is 
quite  likely  that  the  strongest  hand  at  the  helm  was 
that  of  the  grandmother,  and  it  is  probable  that  her 
energy  and  industry  contributed  most  to  the  common 
savings;  but,  the  evidence  fails  to  supply  the  essen- 
tials of  a  resulting  trust:  Sisemore  v.  Pelton,  17  Or. 
554  (21  Pac.  667) ;  De  Roboam  v.  Schmidtlin,  50  Or. 
393  (92  Pac.  1082) ;  Willia^nson  v.  Roberts,  70  Or.  126 
(138  Pac.  840, 140  Pac.  633) ;  Chance  v.  Graham,  76  Or. 
199  (148  Pac.  65).  It  must  be  remembered,  too,  that 
the  grandmother  is  vouching  for  the  fairness  of  the 
decree  in  the  partition  suit,  because  she  is  claiming 
under  a  decree  which  awarded  the  Mohney  tract,  not 
to  her  alone,  but  to  her  and  Joseph  H.  Howell. 

2.  Plaintiffs  contend  that  paragraphs  11  and  12  of 
their  complaint  are  impliedly  admitted  because  not 
denied  by  the  answer,  and  that  therefore  these  admis- 
sions will  support  an  adjudication  impeaching  the 
decree  in  partition.  The  failure  specifically  to  deny, 
paragraphs  11  and  12  was  the  result  of  inadvertence. 
These  two  paragraphs  in  substance  alleged  that  the 
complaint  filed  in  the  partition  suit  did  not  truthfully 
state  the  interests  of  the  grandchildren  nor  correctly 
relate  the  rights  of  the  mother  and  grandmother. 
The  paragraphs  mentioned  also  averred  that  the  grand- 
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parents  represented  that  the  attorney  employed  was 
competent  and  would  correctly  advise  all  the  parties 
to  the  suit  and  that  it  would  not  be  necessary  to  secure 
any  other  attorney ;  and  that  the  representations  were 
for  the  purpose  of  preventing  the  grandchildren  and 
their  mother  from  employing  a  competent  attorney  to 
represent  them  and  make  a  defense  to  the  complaint 

The  allegations  of  fraud  found  in  paragraphs  11 
and  12  appear  many  times  throughout  the  complaint 
and  particularly  in  paragraphs  10,  13,  14  and  15. 
Every  allegation  of  fraud  in  the  complaint  is  especially 
denied,  except  the  two  paragraphs  numbered  11  and 
12,  and  the  denials  are  supplemented  by  a  separate 
defense  which  affirms  that  the  partition  suit  was  free 
from  fraud.  While  the  answer  fails  to  deny  para- 
graphs 11  and  12,  it  did  traverse  the  substance  of  those 
two  paragraphs  as  found  elsewhere  in  the  complaint. 
It  is  true  that  the  answer  was  assailed  by  a  motion  and 
also  by  a  demurrer;  but  at  no  time,  until  after  the 
appeal,  was  attention  called  to  the  failure  to  deny 
paragraphs  11  and  12.  Evidence  was  offered  by  all 
the  parties  concerning  the  allegations  of  fraud,  and  the 
trial  proceeded  on  the  theory  that  the  integrity  of  the 
partition  suit  was  in  issue.  It  must  be  borne  in  mind 
that: 

**  Procedure  is  not  the  end  for  which  law  was  insti- 
tuted, but  the  means  by  which  justice  may  be  admin- 
istered in  an  orderly  manner":  Williams  v.  Pacific 
Surety  Co.,  66  Or.  151,  156  (127  Pac.  145,  131  Pac 
1021,  132  Pac.  959,  133  Pac.  1186). 

Since  the  plaintiflFs  are  relying  upon  a  technical  de- 
fect, they  must  comply  with  the  requirements  of  strict 
technical  rules :  Jackson  v.  Sumpter  Valley  Ry.  Co.,  50 
Or.  455  (93  Pac.  356).    It  is  plain  that  the  defendant 
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intended  to  deny  every  allegation  of  fraud,  and  she  did 
deny  the  charge  as  it  appeared  in  every  paragraph 
of  the  complaint  except  11  and  12.  The  plaintiflFs  did 
not  direct  the  attention  of  the  trial  court  to  the  exact 
state  of  the  pleadings,  but  the  question  of  fraud  was 
tried  and  determined  as  though  in  issue,  and  conse- 
quently the  plaintiflFs  have  forfeited  their  right  to  take 
advantage  of  the  inadvertence  of  Fiducia  F.  Howell: 
Minard  v.  McBee,  29  Or.  225  (44  Pac.  491) ;  Missoula 
Mercantile  Co.  v.  O'Donnell,  24  Mont.  65  (60  Pac  594, 
991) ;  WUliams  v.  Hayes,  20  N.  Y.  58. 

3, 4.  The  partition  suit  was  not  vitiated  by  fraud. 
While  there  is  some  evidence  to  the  eflFect  that  Amy 
N.  Howell  signed  the  answer  with  some  reluctance, 
and  that  the  grandfather  threatened  to  dispose  of  his 
property  so  that  Guy  N.  Howell  would  not  receive  any 
of  it  if  the  latter  did  not  sign  the  pleading,  still  the 
one  fact  that  stands  out  with  all  the  certainty  and 
fixedness  of  the  pole  star  is  that  the  three  grand- 
children and  their  mother  were  thoroughly  satisfied 
with  the  division  of  the  property  made  in  the  partition 
suit,  until  it  was  ascertained  that  Joseph  H.  Howell 
had  attempted  to  will  all  his  property  to  Fiducia  F. 
Howell.  Guy  N.  Howell  testified  that  his  grandfather 
never  deliberately  misled  him;  and  furthermore  he 
admitted  on  cross-examination  that  the  whole  trouble 
had  grown  up  with  reference  to  the  15.61  acres  after 
the  death  of  the  grandfather  and  after  it  was  known 
that  Joseph  H.  Howell  had  attempted  to  devise  the 
land  to  Fiducia  F.  Howell.  Joseph  H.  Howell  claimed 
an  undivided  one-half  interest  in  the  two  pieces  of  land 
aggregating  35  acres,  and  he  told  Amy  N.  Howell  as 
well  as  others  that  the  grandchildren  and  their  mother 
owned  an  undivided  one  half  in  both  tracts.    Two  days 
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before  his  death  John  M.  Howell  urged  his  mother  to 
have  the  land  divided.  The  desirability  of  having  the 
land  partitioned  was  discussed  and  determined  upon 
by  the  members  of  the  family  before  the  commence- 
ment of  the  partition  suit.  The  improvements  were  on 
the  15.61  tract,  but  the  additional  five  acres  allotted  to 
Amy  N.  Howell  and  her  children  offset  the  value  of 
the  improvements.  No  one  was  deceived.  Every  step 
was  taken  in  the  open,  and  it  was  a  family  settlement 
with  which  every  interested  party  was  satisfied  until 
a  short  time  before  the  commencement  of  the  instant 
suit.  It  is  true  that  one  attorney  represented  all  the 
parties,  but  under  the  circumstances  the  decree,  so  far 
as  it  concerns  Fiducia  F.  Howell,  cannot  be  lightly  re- 
garded and  will  not  be  disturbed,  where  the  evidence 
affirmatively  shows  that  it  was  essentially  a  family  set- 
tlement and  all  parties  concerned  wished  to  act  hon- 
estly and  fairly:  French  v.  Goin,  75  Or.  255  (146  Pac. 
91) ;  Loughary  v.  Simpson,  75  Or.  219  (145  Pac.  1059). 
5.  Amy  N.  Howell  had  an  interest  in  the  subject 
matter  of  the  partition  suit,  and  the  appointment  of 
some  other  person  as  guardian  ad  litem  might  have 
been  better ;  the  mother,  however,  acted  in  the  capacity 
of  guardian  ad  litem  with  the  permission  and  approval 
of  the  judge,  and  the  results  ought  not  to  be  less  bind- 
ing unless  there  was  fraud  or  collusion:  Ivey  v.  Mc- 
Kvnnon,  84  N.  C.  651.  Here  there  was  neither  collu- 
sion nor  fraud,  although  there  was  an  honest  mistake 
as  to  the  extent  of  the  interest  held  by  Amy  N.  Howell. 
As  between  the  grandparents  and  the  minor,  there  was 
not  even  a  mistake  as  to  the  interest  owned  by  Joseph 
H.  Howell,  because  it  is  conceded  that  an  undivided 
one  half  of  the  entire  property  was  owned  by  him. 
Where  the  court  has  complete  jurisdiction  of  the  sub- 
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ject  and  of  the  parties,  a  decree  rendered  against  an 
infant  defendant  is  as  valid  and  effectual  as  if  taken 
against  an  adult,  provided  there  is  no  evidence  of  fraud 
or  collusion :  English  v.  Savage,  5  Or.  518 ;  Savage  v. 
McCorkle,  17  Or.  42  (21  Pac.  444) ;  Harding  v.  JJard- 
m5f,46Or.l78(80Pac.97). 

6.  The  defendant  Amy  N.  Howell  admits  that  she 
only  possessed  an  unadmeasured  dower  estate  in  the 
premises,  and  that  she  does  not  rightfully  own  a  fee- 
simple  interest  in  the  20  acres.  It  was  the  design  of 
the  partition  suit  to  allot  to  the  grandparents  their 
proper  share  severed  from  any  claim  of  Amy  N.  Howell 
and  her  children.  The  decree  in  partition  will  not  be 
disturbed  so  far  as  it  relates  to  the  15.61  acres  or  Moh- 
ney  tract  awarded  to  Joseph  H.  Howell  and  Fiducia  F. 
Howell;  but,  since  Amy  N.  Howell  admits  that  the 
interest  of  John  M.  Howell  descended  to  the  three  chil- 
dren subject  to  her  dower  interest,  and  concedes  that 
the  quantities  allotted  to  her  and  her  children  at  least 
resulted  from  error,  the  admitted  mistake  appearing 
in  the  partition  decree  is  corrected,  and  the  plaintiffs 
are  adjudged  to  be  the  owners  in  fee  simple  of  the  20 
acres  subject  to  the  dower  interest  owned  by  their 
mother. 

7.  Fiducia  F.  Howell  owns  the  undivided  one  half  of 
the  15.61-acre  tract  and  has  a  dower  interest  in  the  re- 
maining undivided  half.  A  new  house  costing  between 
$1,050  and  $1,750  was  built  upon  the  Mohney  tract 
while  the  partition  suit  was  pending.  The  grand- 
mother contends  that  her  money  paid  for  the  building. 
The  plaintiffs  contend  that  the  funds  used  belonged  to 
the  joint  account  of  the  grandfather  and  his  son.  It 
is  significant  that  the  house  was  being  constructed  upon 
land  which  it  was  expected  would  ultimately  be  owned 
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by  Fiducia  F.  Howell  and  her  husband,  and  it  is  a  note- 
worthy fact  that  W.  H.  Dalrymple,  who  built  the  house 
under  a  verbal  agreement,  testified  that  **my  contract 
with  her  (meaning  Fiducia  F.  Howell)  was  $1,050/' 
The  preponderance  of  the  evidence  points  to  the  con- 
clusion that  Fiducia  F.  Howell  furnished  the  money 
for  the  construction  of  the  building  referred  to  in  the 
record  as  the  new  house.  Fiducia  F.  Howell,  who  is 
now  about  79  years  of  age,  and  has  been  blind  since 
1906,  is  entitled  to  reap  the  fruits  of  the  partition  suit 
by  using  or  selling  or  otherwise  disposing  of  her  inter- 
est without  any  further  delay.  The  decree  on  this  ap- 
peal is  final,  and  it  will  not  be  necessary  to  prosecute 
the  suit  which  she  instituted  to  enforce  the  decree  in 
partition. 

The  decree  of  the  trial  court  is  modified,  without 
judgment  for  costs  or  disbursements  in  the  court. 

MODIFIBD. 

Mb.  Justice  MoBbide,  Mb.  Justice  Eakin  and  Mb. 
Justice  Bean  concur. 


Argued  September  22,  dismissed  October  13,  1915. 

JOY  V.  PALETHORPE.* 

(152  Pac.  230.) 

Advene  Posseasioii— Oontlniiity. 

1.  Where  title  to  plaintiff's  and  defendant's  lot  had  united  in  one 
owner  within  10  years  from  the  construction  of  a  walk  alleged  by 
plaintiff  to  be  a  foot  or  so  on  defendant's  lot,  there  was  a  break 
in  the  continuity  of  the  adverse  possession,  and  plaintiff's  adverse 
possession  dated  only  from  the  time  of  bis  purchase  from  such  owner. 

[As  to  the  necessity  and  requisites  of  continuity  of  adverse 
possession,  see  note  in  13  Am.  Dec.  185.] 

*Unbroken  continuity  as  essential  element  of  adverse  possession 
is  discussed  in  note  found  in  16  L.  S.  A.  (N.  8.)  1202.        Bepoetxb. 
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Bovndarlas— Boundary  Agreement — ^EetoppeL 

2.  An  agreement  between  adjoining  owners  as  to  a  boundary  line 
operated  solely  by  way  of  estoppel. 

[As  to  location  of  boundary  by  acquiescence  or  agreement, 
see  notes  in  68  Am.  Dec.  711;  27  Am.  Bep.  239.] 

Bon&darle»— Estoppel— Pleading. 

3.  An  estoppel  by  agreement  of  the  parties  respecting  a  boundary 
line  must  be  pleaded. 

Dismissal  and  Nonsnit— Defects  in  Pleadings. 

4.  Where  plaintiff,  in  a  suit  to  establish  his  title  by  adverse 
possession  to  a  strip  of  land  covered  by  his  wall  and  sidewalk,  failed 
to  plead  the.  actual  title  which  his  evidence  tended  to  prove,  and  did 
not  allege  the  estoppel  by  reason  of  an  agreement  as  to  a  boundary 
line  which  he  attempted  to  show  at  the  trial,  and  his  claim  of  adverse 
possession  had  been  broken  by  unity  of  both  estates,  and  defendant 
showed  no  title  in  himself  and  claimed  no  damages,  the  court  could 
not  render  substantial  justice  without  disregarding  the  pleadings, 
and  would  dismiss  without  prejudice  to  another  suit. 

From  Multnomah :  William  N.  Gatbns,  Judge. 

Department  1.    Statement  by  Mr.  Justice  McBridb. 

This  is  a  suit  brought  by  Allan  R.  Joy  against  Mabel 
Palethorpe  to  enjoin  defendant  from  repeated  trespass 
upon  certain  property  described  in  the  complaint  and 
to  quiet  plaintiflF's  title  thereto. 

The  complaint  alleges  that  plaintiff  is  the  owner  in 
fee  simple  of  lot  10,  block  8,  Richmond  Addition  to  the 
City  of  Portland,  Multnomah  County,  Oregon,  together 
with  all  buildings  and  improvements  thereon  and  all 
appurtenances  thereunto  belonging,  therewith  had,  or 
enjoyed,  including  a  sidewalk  running  north  and  south 
at  the  easterly  extremity  of  said  property  and  a  cement 
wall  in  front  extending  to  the  easterly  edge  of  said  side- 
walk and  supporting  the  soil  of  said  lot;  that  said  side- 
walk and  said  wall  extend  over  upon  the  adjoining  lot 
on  the  east,  to  wit,  upon  lot  12,  in  block  8,  in  said  Rich- 
mond Addition,  for  a  distance  of  15  inches ;  that  said 
sidewalk  and  said  wall  are  necessary  for  the  use  and 
enjoyment  of  plaintiff *s  said  property,  and  that  this 
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plaintiflf  and  his  grantors  have  occupied  and  possessed 
the  ground  covered  by  said  walk  and  said  wall,  to  wit, 
a  strip  15  inches  wide  and  100  feet  deep,  being  the 
westerly  15  inches  of  said  lot  12,  block  8,  Richmond 
Addition,  openly  and  notoriously  and  adversely  to  this 
defendant  and  her  grantors,  and  have  used  and  enjoyed 
the  same  continuously  and  under  a  claim  of  right  for 
more  than  22  years  last  past;  that  defendant  is  the 
owner  of  the  adjoining  lot  on  the  east,  to  wit,  said  lot 
12,  in  block  8,  of  said .  Richmond  Addition,  save  and 
except  the  aforesaid  strip  of  15  inches  in  width  run- 
ning back  100  feet  and  being  the  westerly  15  inches  of 
said  lot  12,  occupied  and  possessed  by  plaintiflf  as 
aforesaid ;  that  many  years  ago  the  defendant  built  and 
established  a  fence  on  the  easterly  line  of  plaintiff's 
said  walk  and  wall  running  the  entire  length  of  def  end- 
ant 's  said  lot,  thereby  separating  plaintiff's  property 
from  defendant's  property;  that  defendant  has  ever 
since  maintained  said  fence,  and  that  the  same  is  now 
standing  as  originally  erected,  and  marks  the  true  and 
legal  line  between  the  property  of  this  plaintiflf  and  de- 
fendant; that  plaintiflf 's  title  has  been  and  is  definitely 
fixed  and  established  to,  and  that  plaintiflf  is  the  owner 
of  all  of  the  hereinbefore  described  property  lying  west 
of,  defendant's  said  fence.  The  complaint  recites  vari- 
ous trespasses  of  defendant  and  alleges  that  she 
threatens  to  take  forcible  possession  of  plaintiflf 's  walk 
and  wall,  and  that  she  is  insolvent  and  unable  to  re- 
spond in  damages. 

The  answer  admits  that  plaintiflf  is  the  owner  of  lot 
10,  in  block  8,  and  admits  that  his  sidewalk  extends 
over  and  upon  defendant's  lot,  but  denies  every  other 
allegation  of  paragraph  1  of  the  complaint.  Answer- 
ing paragraph  2  of  the  complaint,  defendant  admits 
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that  she  is  the  holder  of  the  record  title  to  lot  12,  of 
block  8,  and  denies  every  other  allegation  therein.  She 
then  sets  up  title  in  herself  to  the  whole  of  lot  12,  and 
alleges  that  plaintiff  has,  within  the  past  5  years, 
wrongfully  constructed  a  cement  walk  which  extends 
over  and  upon  plaintiff's  lot  12  or  16  inches,  more  or 
less,  and  has  also  built  a  wall  in  front  of  lot  10,  which 
extends  16  inches,  more  or  less,  over  and  upon  the  west 
side  of  her  lot,  and  that  he  wrongfully  refuses  to  re- 
move the  same,  and  pleads  adverse  possession  of  said 
strip.  There  was  a  reply  traversing  the  new  matter  in 
defendant's  answer.  Upon  the  trial  there  was  a  de- 
cree quieting  defendant's  title  to  the  disputed  strip  and 
awarding  her  $100  damages,  from  which  plaintiff 
appeals.  Dismissed  Without  Prejudice. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  John  Van  Zante  and  Mr.  Allan  R.  Joy. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Cicero  M.  Idlema/n. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

Stripped  of  all  verbiage,  plaintiff's  complaint  must 
be  taken  to  allege  that  he  had  title  by  adverse  posses- 
sion, to  a  strip  of  land  15  inches  in  width  and  extend- 
ing along  the  westerly  side  of  lot  12,  in  block  8.  It  is 
clear,  as  conceded  by  the  pleadings,  that  the  record 
title  to  the  whole  of  lot  12  is  in  defendant.  Upon  the 
trial  plaintiff  called  as  a  witness  one  J.  M.  Cheaver, 
who  testified,  in  substance,  that  he  had  lived  in  Eich- 
mond  Addition  and  was  familiar  with  its  conditions 
ever  since  it  had  been  laid  out,  and  was  acquainted  with 
the  premises  in  dispute ;  that  16  or  17  years  before  the 
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trial  one  Meeks  owned  lot  10  and  Judge  Arthur  Frazer 
lot  12;  that  shortly  after  they  bought  he  was  present 
and  assisted  in  fixing  the  line  for  the  purpose  of  build- 
ing a  division  fence ;  that  for  a  starting  point  he  took 
a  post  at  a  lot  comer  on  Clinton  Street  and  stuck  up  a 
long  pole  at  this  place ;  that  Frazer  stood  at  the  corner 
of  his  lot  and  Meeks  stood  in  the  middle,  and  they 
sighted  through,  thereby  ascertaining  the  west  line  of 
the  lot,  and  a  fence  was  placed  accordingly;  that  the 
stakes  he  measured  from  were  the  original  stakes  set 
when  the  survey  of  the  addition  was  made,  and  he  sup- 
posed they  were  where  they  were  originally  placed,  as 
he  never  saw  them  moved.  Mrs.  A.  L.  Frazer  corrobo- 
rated Cheaver's  testimony  as  to  the  building  of  the 
fence  and  walk,  and  testified  that  roses  were  planted 
along  the  fence  at  the  easterly  edge  of  the  walk.  Mrs. 
Dunham  testified  that  she  moved  into  the  house  on  lot 
12  in  1899  and  remained  there  until  1904;  that  Meeks 
was  then  living  in  the  other  house,  and  that  there  was  a 
board  walk  running  along  the  easterly  side  of  his  lot, 
which  was  supposed  to  belong  to  him ;  that  she  did  not 
know  whether  it  was  on  the  line  or  not,  as  there  was 
never  any  question  about  it.  She  stated  she  never  used 
the  walk  unless  she  wished  to  go  to  Meek's  back  door, 
and  that  it  was  not  used  in  common.  Plaintiff  Joy 
testified  that  he  bought  the  property  in  1906,  and  had 
been  in  possession  of  it  ever  since ;  that  when  he  went 
into  possession  there  was  a  board  walk  on  the  easterly 
side,  which  he  had  subsequently  replaced  with  the  pres- 
ent cement  walk ;  that  before  he  purchased"  he  made 
inquiry,  and  was  informed  that  the  east  line  of  lot  10 
was  along  the  east  side  of  the  walk;  that  nearly  8  years 
before  the  trial  defendant  put  up  a  fence  composed 
of  iron  posts  and  woven  wire  along  the  east  side  of  the 
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wooden  walk,  which  was  the  same  walk  described  by 
witness  Cheaver ;  that  the  fence  was  exactly  on  the  line 
according  to  the  original  platting  of  the  addition. 
Meeks,  called  by  defendant,  corroborated  Cheaver  as 
to  the  establishment  of  the  line,  and  asserted  that  the 
fence  was  placed  upon  the  true  line  of  the  lot.  The 
defendant  testified  that  the  fence  placed  by  her  was 
merely  temporary  to  prevent  dogs  from  running  over 
sweet  peas  and  other  flowers  planted  upon  her  lot,  and 
that  she  never  intended  to  recognize  it  as  the  true  line ; 
that  she  had  had  a  survey  made  which  showed  the  true 
line  to  be  where  she  now  claimed  it,  and  that  in  repla- 
cing the  board  walk  with  the  cement  walk  plaintiff  had 
crowded  from  one  and  one  half  to  three  inches  farther 
to  the  east ;  that  she  knew  that  the  fence  was  inside  the 
east  line  of  lot  12  when  the  trellis  was  put  up.  De- 
fendant stated  that  a  survey  made  by  the  city  and 
county  surveyor  showed  that  she  did  not  have  the  50 
feet  of  frontage  that  she  should  have ;  that  they  began 
the  survey  at  the  section  line  on  Division  Street.  No 
notes  of  such  surveys  were  produced,  and  the  surveyors 
who  made  them  were  not  called.  Other  testimony 
showed  that  in  1901  the  title  to  both  lots  passed  to  the 
United  States  Loan  &  Savings  Society,  which  held  it 
until  1906,  when  it  sold  lot  10  to  plaintiff,  and  later 
sold  lot  12  to  defendant. 

1-3.  It  is  clear  that  plaintiff 's  claim  of  adverse  pos- 
session by  himself  and  his  grantors  of  the  disputed 
strip  cannot  be  maintained  for  the  reason  that  before 
the  10  years  from  the  date  of  erection  of  the  original 
walk  expired  the  title  and  possession  of  both  proper- 
ties became  united  in  the  United  States  Loan  &  Sav- 
ings Society,  which  did  not  sell  to  plaintiff  until  1906. 
As  this  corporation  could  not  hold  adversely  to  itself, 
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the  continuity  of  the  adverse  possession  was  broken, 
and  plaintiff's  adverse  possession  dates  only  from 
1906,  which  is  less  than  10  years  before  the  commence- 
ment of  this  suit.  The  complaint  expressly  alleges 
that  the  disputed  strip  projects  15  inches  over  on  de- 
fendant's lot,  which  is  admitted.  Plaintiff  has  pleaded 
one  case,  while  his  testimony  strongly  tends  to  prove 
another.  The  testimony  of  Meeks  and  Sheaver  indi- 
cates that  the  line  between  the  lots  was  ascertained 
shortly  after  the  addition  was  platted,  and  while  the 
original  lot  stakes  were  still  visible,  and  it  seems  most 
probable  that  the  original  boundary  line  of  the  lota  ran 
substantially  along  the  east  line  of  plaintiff's  present 
walk.  As  to  that  matter  it  is  not  a  question  as  to 
whether  or  not  defendant 's  lot  contained  a  full  50-foot 
frontage,  but  where  the  lines  originally  ran  upon  the 
ground.  The  evidence  as  to  an  agreed  line  between 
Frazer  and  Meeks  has  no  bearing  here  because  such  an 
agreement  operates  solely  by  way  of  estoppel:  Vos- 
burgh  v.  Teator,  32  N.  Y.  561.  In  this  state  an  estoppel 
of  this  character  must  be  pleaded:  Rugh  v.  Otten- 
heimer,  6  Or.  231  (25  Am.  Rep.  513) ;  Remillard  v. 
Prescott,  8  Or.  37;  Bays  v.  Trvlson,  25  Or.  109  (35 
Pac.  26) ;  First  Nat.  Bank  v.  McDonald,  42  Or.  257 
(70  Pac.  901) ;  Haun  v.  Martin,  48  Or.  304  (86  Pac. 
371) ;  Ashley  v.  Pick,  53  Or.  410  (100  Pac.  1103). 

4.  As  the  case  stands,  plaintiff  had  failed  to  plead 
the  actual  title  which  his  evidence  tends  to  prove,  and 
has  failed  to  allege  the  estoppel  by  reason  of  the  agree- 
ment as  to  the  boundary  line  and  the  acquiescence 
therein  by  Frazer  and  defendant,  which  he  attempted 
to  establish  on  the  trial,  while,  as  already  stated,  his 
chain  of  adverse  possession  was  broken  by  the  union 
of  both  estates  in  a  common  ownership.    The  defend- 
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ant  has  shown  no  title  in  herself  to  the  strip  in  contro- 
versy beyond  the  admission  in  plaintiff's  complaint, 
which,  as  stated  on  the  trial  and  shown  by  the  testi- 
mony, was  probably  a  mistake.  There  was  no  claim 
for  damages  and  no  evidence  of  any  damage  whatever 
to  defendant's  freehold  beyond  merely  nominal  dam- 
ages. It  is  evident  that  the  condition  of  the  pleadings 
was  snch  that  the  court  was  unable  to  render  substan- 
tial justice  without  wholly  disregarding  them. 

The  suit  will  therefore  be  dismissed  at  plaintiff's 
cost,  without  prejudice  to  either  party  to  bring  an- 
other suit  to  settle  their  respective  rights  to  the  prop- 
erty in  controversy. 

Dismissed  Without  Pbbjtjdicb. 

Mr.  Chief  Justice  Moore,  Mb.  Justice  Burnett  and 
Mb.  Justice  Benson  concur. 


Argued  September  10,  affirmed  September  28,  rehearing  denied  Octo- 
ber 19,  1915. 

TEMPLE  V.  PORTLAND.* 

(151  Pac.  724.) 

Municipal  Oorporationa— PnbUc  rmproTementa— Paveinents. 

1.  Where  the  patentee  offers  to  all  bidders  alike  the  right  to 
make  use  of  the  patented  article  upon  reasonable  terms,  there  is  no 
objection  to  specifying  a  patented  pavement. 

Municipal  Corporations — Public  Improvements— Patented  PaTomente. 

2.  The  Portland  City  Charter  (Sp.  Laws  1903,  p.  3),  empowering 
the  council  to  order  a  street  to  be  improved,  authorizes  it  to  determine 
the  character,  kind,  and  extent  of  such  improvement.  Other  sections 
provide  for  the  preparation  of  plans,  authorize  remonstrances,  and 
declare  that  such  contract  shall  be  let  to  the  lowest  responsible  bid« 

•As  to  validity  of  contract  for  material  patented  or  held  in  monopoly 
where  a  letting  to  the  lowest  bidder  is  required,  aee  note  in  46 
Ik  R.  A.  (N.  8.)  990.  Hefobteb. 
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der  for  either  the  whole  of  such  improvement  or  part.  The  city 
council  selected  a  patented  pavement  to  be  used  on  an  improvement, 
and  the  contract  provided  that  the  contractor  should  also  lay  the 
sidewalks.  The  holder  of  the  letters  patent  made  no  provision  for 
other  bidders  using  the  patented  pavement,  and  only  the  one  bid  was 
secured.  Held  that,  in  view  of  the  fact  that  sidewalks  wholly  un- 
connected with  the  patented  pavement  were  included  in  the  contract, 
the  acts  of  the  council  were  void  under  the  charter^  becauae  stifling 
competition. 

Patants— Bzcltudve  Bights^Oonstitatlon. 

3.  A  holding  that  a  city  could  not  specify  and  make  a  patented 
pavement  alone  acceptable  for  a  public  improvement  does  not  violate 
the  patentee's  constitutional  right  to  have  the  exclusive  right  to 
manufacture  and  sell  the  patented  article. 

Municipal  Oorporatlon»--Atteflwnenta—Objectlong— Estoppel. 

4.  That  some  of  the  plaintiffs  petitioned  for  a  patented  pavement, 
the  improvement  to  be  made  in  conformity  with  the  charter  does  not 
estop  them  from  attacking  the  assessment  on  the  ground  that  the 
resolution,  by  solely  specifying  the  patented  pavement,  violated  the 
charter  provisions  for  competition. 

From  Multnomah:  Robert  G.  Morrow,  Judge. 

In  Banc.    Statement  by  Mr.  Justice  Harris. 

Alfred  0.  Temple  and  62  other  property  owners 
commenced  this  suit  for  the  purpose  of  enjoining  the 
authorities  of  the  City  of  Portland  from  levying  or 
collecting  assessments  to  pay  for  a  street  improve- 
ment. On  October  14,  1909,  6  of  the  plaintiffs  herein 
and  12  others  filed  a  petition  for  the  improvement  of 
Lombard  Street,  from  the  west  line  of  Westanna 
Street  to  the  east  line  of  Wabash  Avenue,  in  the  City 
of  Portland,  by  grading  the  street  to  the  established 
grade  and  paving  with  Hassam  pavement  **in  con- 
formity with  the  charter,  ordinances,  and  regulations 
of  the  said  City  of  Portland.'*  The  council  directed 
the  city  engineer  to  prepare  plans  and  specifications 
for  an  appropriate  improvement  and  to  estimate  the 
probable  cost  of  the  work,  and  thereafter  the  city 
engineer  prepared  and  filed  plans  and  specifications 
for  the  improvement,  together  with  an  estimate  of  the 


Oct.  1915.]  Temple  v.  Portland.  561 

amounts  of  the  different  kinds  of  work  required  to  be 
done.    The  specifications  stated  that: 

**The  improvement  shall  consist  of  grading  the 
street  to  the  proper  subgrade,  paving  the  roadway 
with  Hassam,  constructing  artificial  stone  sidewalks 
and  curbs,  laying  vitrified,  cast  iron,  and  corrugated 
drain-pipe,  wood  headers,  and  inlets.  •  •  The  entire 
width  of  such  right  of  way  shall  then  be  improved  with 
Hassam. ' ' 

The  council  adopted  a  resolution  reciting  an  inten- 
tion to  make  the  street  improvement,  and  approving 
the  plans,  specifications,  and  estimates  of  the  city  en- 
gineer. This  resolution  was  published  in  the  city 
official  newspaper  and  posted  at  each  end  of  the  pro- 
posed improvement,  and  notice  was  given  that  remon- 
strances might  be  filed  within  20  days  from  the  date 
of  the  first  publication  of  the  notice.  No  remon- 
strance having  been  filed,  the  council  passed  an  ordi- 
nance providing  for  the  improvement  of  the  street. 
The  ordinance  enacts  that  the  roadway  of  the  street 
shall  be  paved  with  Hassam  pavement;  that  artificial 
stone  sidewalks  and  curbs  shall  be  constructed;  that 
vitrified,  cast  iron,  galvanized,  and  corrugated  galvan- 
ized pipe  and  wood  headers  shall  be  laid ;  and  that  in- 
lets and  outlets  shall  be  constructed.  Having  been 
notified  of  the  passage  of  the  ordinance,  the  executive 
board  caused  the  auditor  to  publish  notices  calling  for 
bids.  The  published  notices  informed  all  bidders 
that: 

**The  contract  for  the  improvement  of  the  above- 
named  street  will  be  awarded  to  the  lowest  responsible 
bidder  for  the  whole  of  the  improvement." 

A  contract  for  the  improvement  was  made  with  the 
Oregon  Hassam  Paving  Company,  a  corporation, 
which  was  the  sole  bidder.    The  contract  was  made 

77  Or.- 


562  Temple  v.  Portland.  [77  Or. 

on  the  unit  basis,  the  contractor  agreeing  to  lay  Has- 
sam  pavement  at  $1.85  per  square  yard  and  do  the 
other  work  for  a  specified  sum  per  cubic  yard  or 
square  foot  or  lineal  foot.  After  publication  of  the 
required  notice,  the  executive  board  on  August  11, 
1911,  accepted  the  work  performed  by  the  Oregon 
Hassam  Paving  Company;  and  thereafter  the  council 
proceeded  to  levy  assessments,  to  the  amount  of  the 
cost  of  the  improvement,  upon  the  property  specially 
benefited.  The  trial  court  decreed  that  the  acts  of  the 
council  and  executive  board  were  void,  and  enjoined 
the  city  from  making  the  cost  of  the  improvement  a 
charge  against  the  properties  of  the  plaintiffs,  **  ex- 
cept as  to  such  plaintiffs  as  have  voluntarily  bonded 
their  property  for  said  improvement,  or  have  volun- 
tarily agreed  to  pay  an  assessment  for  said  improve- 
ment, provided  that  nothing  in  this  decree  shall  be 
construed  to  prevent  the  city  from  exercising  whatever 
power  of  reassessment  it  may  have.'*  The  defendant 
appealed.  Affibmed.    Beheabing  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Walter  P.  La  Roche,  City  Attorney,  and  Mr.  Ly- 
man E.  Latourette,  Deputy  City  Attorney,  with  an 
oral  argument  by  Mr.  Latourette. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  R.  F.  Peters,  Mr.  Charles  H.  Abercromhie  and  Mr. 
R.  F.  Hv/nt,  with  an  oral  argument  by  Mr.  Peters. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

1.  The  plaintiffs  argue  that  the  acts  of  the  city  were 
void,  because  the  council  in  advance  selected  Hassam 
as  the  kind  of  pavement  to  be  laid,  thereby  eliminat- 
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ing  the  possibility  of  competition.  It  has  already 
been  determined  that  there  can  be  no  objection  to 
specifying  a  patented  pavement,  where  the  patentee 
offers  to  all  bidders  alike  the  right  to  make  nse  of  the 
patented  article  npon  reasonable  terms:  Johns  v.  City 
of  Pendleton,  66  Or.  182  (133  Pac.  817,  134  Pac.  312, 
Ann.  Cas.  1915B,  454,  46  L.  B.  A.  (N.  S.)  990) ;  Sher^ 
rett  V.  City  of  Portland,  75  Or.  449  (147  Pac.  386). 
Hitherto  it  has  not  been  necessary  to  decide  the  ques- 
tion of  whether  or  not  a  municipality  may  legally 
specify  a  patented  pavement,  make  it  alone  acceptable 
for  a  proposed  street  improvement,  and  then  call  for 
bids  when  no  one  except  the  patentee  is  in  a  position 
to  make  a  proposal  for  the  work;  but  we  have  now 
reached  the  point  where  this  court  must  follow  the 
way  marked  out  in  Hobart  v.  Detroit,  17  Mich.  246  (97 
Am.  Dec.  185),  or  adopt  the  rule  promulgated  in  Dean 
V.  Charlton,  23  Wis.  590  (99  Am.  Dec.  205). 

2.  It  is  necessary  to  give  some  attention  to  the 
municipal  charter:  Sp.  Laws  1903,  p.  3.  The  council 
is  empowered  to  order  a  street  to  be  improved,  **to 
determine  the  character,  kind,  and  extent  of  such  im- 
provement,'' and  to  levy  assessments  upon  land 
specially  benefited  by  the  improvement:  Section  374. 
If  the  council  deems  it  necessary  to  improve  a  street, 
it  must  require  the  city  engineer  to  prepare  plans  and 
specifications  and  to  estimate  the  amount  and  probable 
cost  of  the  work.  If  the  plans,  specifications  and 
estimates  of  the  engineer  are  approved,  the  council 
declares  its  intention  to  make  the  improvement,  notice 
of  which  is  required  to  be  given:  Section  375.  Op- 
portunity to  remonstrate  is  afforded :  Section  377.  If 
a  sufficient  remonstrance  is  not  filed,  * '  the  council  shall 
be  deemed  to  have  acquired  jurisdiction  to  order  the 
improvement  to  be  made,''  and  the  council  may  within 
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a  specified  time,  **by  ordinance,  provide  for  making 
said  improvement,  which  shall  conform  in  all  par- 
ticulars to  the  plans  and  specifications  previously 
adopted '^  Section  378.  The  estimates,  plans,  specifi- 
cations and  a  copy  of  the  ordinance  are  then  presented 
to  the  executive  board,  which  body  has  the  power  to 
award  the  contract  for  the  improvement;  but  ''such 
contract  or  contracts  shall  be  let  to  the  lowest  responsi- 
ble bidder  for  either  the  whole  of  said  improvement 
or  such  part  thereof  as  will  not  materially  conflict  with 
the  completion  of  the  remainder  thereof,''  and  the 
board  shall  have  the  right  to  reject  any  or  all  pro- 
posals received:  Section  379. 

It  will  be  remembered  that  the  council  first  selected 
Hassam  pavement  and  that  the  notice  for  bids  called 
for  proposals  on  the  improvement  as  a  whole.  While 
the  composition  generally  known  as  concrete  pavement 
contains  the  identical  ingredients  found  in  Hassam 
pavement,  it  is  asserted  that  the  process  employed  for 
laying  the  latter  is  protected  by  letters  patent.  The 
Oregon  Hassam  Paving  Company  claimed  and  exer- 
cised the  exclusive  right  to  lay  Hassam  pavement,  and 
did  not  offer  to  permit  any  other  person  to  make  use 
of  the  Hassam  process.  The  Oregon  Hassam  Paving 
Company  was  the  sole  bidder  and  received  the  con- 
tract.   The  answer  expressly  admits  that : 

''There  is  now,  and  for  many  years  last  past  has 
been,  in  use  in  the  City  of  Portland,  and  laid  and  con- 
structed therein,  several  other  kinds  and  classes  of 
pavement,  which  are  equally  durable,  and  in  some  re- 
spects equally  good,  as  the  pavement  specified  in  the 
foregoing  proceedings,  and  that  as  to  some  of  such 
kinds  and  classes  of  pavement  there  is  and  may  be 
open,  free  and  full  competition,  and  that  persons,  com- 
panies, and  corporations  engaged  in  street  improve- 
ment work  may  contract  for  and  obtain  in  an  open 
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market  all  of  the  necessary  materials  for  the  making 
of  the  same.'* 

The  situation  presented  here  is  one  where  the  pave- 
ment laid  was  designated  by  name,  and  the  kind  named 
was  alone  made  acceptable;  there  was  no  chance  for 
competition,  because  the  right  to  lay  the  kind  of  pave- 
ment specified  was  exercised  exclusively  by  the  Oregon 
Hassam  Paving  Company,  which  was  the  only  bidder ; 
and  all  persons  were  notified  that  proposals  to  do  the 
work  must  cover  the  improvement  as  a  whole,  notwith- 
standing the  fact  that  a  substantial  part  of  the  im- 
provement was  in  no  way  connected  with  or  a  part  of 
the  patented  pavement.  There  was  no  opportunity 
for  competition.  There  are  two  rules:  One  is  known 
as  the  Wisconsin  rule,  as  found  in  Dean  v.  Charlton, 
23  Wis.  590  (99  Am.  Dec.  205),  while  Hohart  v. 
Detroit,  17  Mich.  246  (97  Am.  Dec.  185),  exemplifies 
the  Michigan  doctrine.  So  much  has  been  said  for  and 
against  the  two  conflicting  rules  that  nothing  can  be 
added  to  what  already  has  been  said.  Under  the  Wis- 
consin rule,  where  its  charter  requires  the  letting  of  a 
contract  to  the  lowest  responsible  bidder,  a  munici- 
pality is  without  authority  to  specify  any  patented 
pavement  as  the  only  one  to  be  used  in  a  street  im- 
provement, because  to  do  so  would  completely  elimin- 
ate competition,  foster  monopoly  and  promote  favor- 
itism. The  conclusion  reached  in  Dean  v.  Charlton, 
23  Wis.  590  (99  Am.  Dec.  205),  has  been  approved  by 
the  following  cases :  State  v.  Elizabeth,  35  N.  J.  Law, 
351;  Nicolson  Pavement  Co.  v.  Painter,  35  Cal.  699; 
Fishhtirn  v.  Chicago,  171  111.  338  (49  N.  S.  532,  63 
Am.  St.  Bep.  236,  39  L.  B.  A.  482) ;  Burgess  v.  Jeffer- 
son, 21  La.  Ann.  143;  Fineran  v.  Central  Bitulithic 
Paving  Co.,  116  Ky.  495  (76  S.  W.  415,  3  Ann,  Gas. 
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741) ;  Monaghan  v.  Indianapolis,  37  Ind.  App.  424  (75 
N.  E.  424).  The  Michigan  doctrine  sustains  the  right 
to  previously  select  a  patented  pavement  and  then  to 
call  for  bids,  and  Eohart  v.  Detroit,  17  Mich.  246  (97 
Am.  Dec.  185),  has  been  strongly  indorsed  in  other 
jurisdictions:  Barber  Asphalt  Co.  v.  Hunt,  100  Mo. 
22  (13  S.  W.  98,  18  Am.  St.  Rep.  530,  8  L.  R.  A.  110) ; 
In  re  Dugro,  50  N.  Y.  513 ;  Newark  v.  Bonnell,  57  N.  J. 
Law,  424  (31  Atl.  408,  51  Am.  St  Rep.  609) ;  Bye  v. 
Atlmtic  City,  73  N.  J.  Law,  402  (64  Atl.  1056) ;  Ryan 
V.  Paterson,  66  N.  J.  Law,  533  (49  Atl.  587) ;  Saunders 
V.  Iowa  City,  134  Iowa,  132  (111  N.  W.  529,  9  L.  R.  A. 
(N.  S.)  392) ;  Yarnold  v.  Lawrence,  15  Kan.  126;  Hoi- 
brook  V.  Toledo,  28  Ohio  C.  C.  284;  SUsby  Mfg.  Co.  v. 
Allentown,  153  Pa.  319  (26  Atl.  646). 

It  is  argued  that  Section  374  of  the  charter  em- 
powers the  council  to  specify  and  call  for  bids  upon  a 
patented  pavement  to  the  exclusion  of  all  others,  be- 
cause by  the  terms  of  that  section  the  council  is  author- 
ized ' '  to  determine  the  character,  kind  and  extent ' '  of 
a  proposed  improvement;  but  the  quoted  language 
must  be  read  in  the  light  of  the  remaining  charter 
provisions.  The  charter  must  be  construed  as  a 
whole,  and  when  so  interpreted  it  is  clear  that  it  was 
not  intended  that  competition  should  be  throttled ;  but, 
on  the  contrary,  Section  379,  making  it  the  imperative 
duty  of  the  executive  board  to  let  a  contract  to  the 
lowest  responsible  bidder,  necessarily  implied  that 
there  shall  be  opportunity  for  competition,  so  that 
the  public  will  gain  all  the  benefits  which  are  naturally 
and  necessarily  produced  by  strife  for  business;  and 
since  the  charter  does  prescribe  a  mode  for  the  exer- 
cise of  the  power,  the  mode  becomes  the  measure  of 
the  power:  Terwilliger  Land  Co.  v.  City  of  Portland, 
62  Or.  101  (123  Pac.  57).    The  municipality  is  not 
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necessarily  deprived  of  the  right  to  make  use  of  a 
patented  pavement.  It  is  common  knowledge  that  it 
is  the  practice  in  more  than  one  city  so  to  frame  the 
specifications  as  to  enable  different  kinds  of  pavements 
to  compete  with  each  other.  There  is  no  hesitancy  in 
fixing  upon  the  Wisconsin  rule  as  the  one  to  be  applied 
in  this  and  analogous  cases  in  this  jurisdiction,  when 
it  is  remembered  that,  regardless  of  the  force  of  the 
arguments,  when  considered  in  connection  with  the 
mere  theories  of  the  Michigan  doctrine  or  of  the  Wis- 
consin rule,  the  practical  result  of  opening  the  doors 
to  competition  for  all  public  improvements  has  been 
to  the  marked  advantage  of  the  public ;  and,  moreover, 
the  citizens  of  a  municipality  can  generally  adjust 
their  charter  to  suit  their  wishes,  because  under  the 
present  form  of  our  Constitution  they  are  not  depend- 
ent upon  the  will  of  the  legislature,  but  have  it  within 
their  own  power  to  enact  or  amend  their  charter. 

In  the  instant  case  a  considerable  and  substantial 
portion  of  the  improvement  could  have  been  segre- 
gated from  the  Hassam  pavement.  It  must,  of  course, 
be  admitted  that  the  proper  laying  of  the  pavement 
depended  upon  the  manner  in  which  the  subgrade  was 
prepared,  and  consequently  all  the  work  necessarily 
preparatory  for  laying  Hassam  was  for  all  practical 
purposes  connected  with  laying  the  pavement ;  but  the 
sidewalks  could  have  been  constructed  separate  and 
apart  from  the  pavement.  It  is  true  that  the  testi- 
mony shows  that  experience  has  demonstrated  that 
better  results  generally  have  been  obtained  where  the 
contract  for  the  entire  improvement  has  been  let  to 
one  person ;  and  it  is  also  true  that  the  charter  permits 
the  executive  board  to  let  a  contract  to  a  bidder  for 
the  whole  or  a  part  of  the  improvement.    The  Oregon 
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Hassam  Paving  Company  possessed  a  monopoly  on 
Hassam  pavement,  but  it  was  a  monopoly  which  was 
legalized  and  sanctioned  by  letters  patent.  No  person 
had  the  exclusive  right  to  lay  the  sidewalks,  and  yet 
the  notice  for  bids  tied  up  a  considerable  portion  of 
the  work,  which  was  not  patented,  to  the  remaining 
part  of  the  improvement,  which  was  patented,  and  by 
so  doing  a  monopoly  was  given  to  the  Oregon  Hassam 
Paving  Company,  not  only  on  the  patented  portion, 
but  also  on  the  nonpatented  part,  of  the  proposed 
improvement.  The  method  employed  would  be  ob- 
noxious, even  in  those  jurisdictions  where  the  Michi- 
gan rule  is  followed.  In  the  Matter  of  the  Petitions 
of  Laura  E.  Eager,  46  N.  Y.  100,  the  court  says : 

* '  Even  if  we  should  hold  that  patented  articles  may 
be  contracted  for  by  the  city,  notwithstanding  the 
impossibility  of  competition,  we  ought  to  stop  there, 
and  not  go  to  the  length  of  sanctioning  a  practice 
whereby  competition  may  be  prevented,  by  unneces- 
sarily coupling  a  work  not  patented  with  one  which 
is  patented,  and  advertising  for  an  entire  proposal  for 
the  whole. '* 

3.  It  is  also  contended  by  the  city  that  an  interpreta- 
tion of  the  charter  which  would  cause  the  charter  to 
prohibit  the  city  from  specifying  and  making  a 
patented  pavement  alone  acceptable  would  be  in  con- 
flict with  the  federal  Constitution.  The  exclusive 
right  of  the  patentee  to  the  invention  covered  by  his 
letters  patent  is  still  recognized,  and  he  is  not  pre- 
vented from  offering  his  wares  for  sale.  Letters  patent 
do  not  confer  upon  the  patentee  the  right  to  prevent 
other  persons  from  offering  their  wares  for  sale,  where 
there  is  no  infringement,  and  yet  such  would  be  the 
result  if  the  argument  of  defendant  is  pursued  to  it§ 
logical  conclusion* 
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4.  The  mere  feet  that  6  of  the  63  plaintiffs  signed  a 
petition  for  Hassam  pavement  will  not  bar  all  the 
plaintiffs  from  maintaining  this  suit.  Moreover,  the 
petition  did  not  authorize  a  violation  of  the  charter, 
but,  on  the  contrary,  it  asked  that  the  improvement  be 
done  **in  conformity  with  the  charter."  The  council 
did  not  follow  the  mode  prescribed  by  the  charter. 
The  mode  measured  the  power,  and  the  plaintiffs  did 
not  take  part  in  any  transaction  which  would  work  an 
estoppel :  Terwilliger  Land  Co.  v.  Portland,  62  Or.  101 
(123  Pac.  57).  If  Hassam  is  a  mere  trade  name,  the 
charter  was  infringed  upon ;  and  the  charter  was  like- 
wise violated  if  Hassam  is  in  fact  protected  by  letters 
patent. 

The  decree  is  aflSrmed. 

Affibmed.    Bsheabing  Denied. 


Application  to  stay  execution  pending  appeal  allowed  July  31,  1914. 
Argued  on  the  merits  September  17,  affirmed  September  28,  rehearing 

denied  October  19,  1915. 

KOLLOCK  &  CO.  V.  LEYDE. 

(143  Pac.  621;  151  Pac.  733.) 

Appeal  and  Error — Stay  of  Proceedings — Oonnter  XTndertaking — "Suit 
upon  a  Contract" 

1.  A  suit  to  foreclose  a  mechanic's  lien  is  not  "a  suit  upon  a  con- 
tract," within  Section  553,  L.  O.  L.,  providing  for  the  enforcement 
of  a  judgment  or  decree  in  such  a  suit,  notwithstanding  an  appeal 
and  undertaking  for  the  stay  of  proceedings,  upon  the  giving  of  a 
counter  undertaking. 

Appeal  and  Error — Stay  of  Proceedings — ^Temporary  Injimctlon. 

2.  The  Supreme  Court  has  power  to  issue  a  temporary  injunction 
to  preserve  the  status  quo  of  property  pending  an  appeal. 

ON  THE  MERITS. 
Medianics'  Liens — ^Actions — ^Evidence. 

3.  In  a  suit  to  establish  a  mechanic's  lien,  evidence  "held  to  show 
that  the  laths  furnished  were  of  the  proper  quality. 
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Mechanics'  Liens — ^Foredosure — ^Evidence. 

4.  In  a  suit  to  foreclose  a  mechanic's  lien,  eyidence  held  to  show 
that  the  plaster  furnished  was  of  proper  quality. 

Mechanics'  Liens — Foreciosnre— Quality. 

5.  In  a  suit  to  foreclose  a  mechanic's  lien  for  materials  ordered 
by  a  carpenter,  evidence  held  to  show  that  the  owners  authorized 
the  orders. 

Mechanics'  Liens — Forecloeure— Pescription. 

6.  Where  householders  owned  several  adjoining  lots,  a  lien  state- 
ment which  correctly  gave  the  number  of  the  house  and  the  descrip- 
tion of  the  block  and  street  is  sufficient,  under  section  7420,  L.  O.  L., 
though  the  lot  number  given  was  not  the  lot  on  which  the  house  was 
located,  for  the  description  would  be  sufficient,  if  the  lot  number 
was  disregarded  as  surplusage. 

[As  to  when  mechanic's  lien  may  include  property  in  addition 
to  that  upon  which  work  was  performed,  see  note  in  66  Am.  St. 
Bep.  165.] 

Mechanics'  Liens — ^Foreclosure — ^Burden  of  Proof. 

7.  One  seeking  to  foreclose  a  mechanic's  lien  is  not  bound  to  show 
that  the  materials  went  into  the  building;  but  defendants,  desirous 
of  showing  that  the  materials  were  not  used,  have  the  burden  of 
proving  that  fact. 

From  Multnomah :  George  N.  Davis,  Judge. 

Department  2.  Statement  by  Mr.  Chiep  Justice 
McBbide. 

This  is  a  suit  by  L.  R.  Kollock  &  Company,  a  cor- 
poration, against  E.  C.  Leyde,  E.  A.  Pearson  and 
Hilma  Pearson,  husband  and  wife,  F.  J.  Berger  and 
Albert  Berger,  copartners  doing  business  as  Williams 
Avenue  Planing  Mill,  and  Jacob  Stem,  wherein  plain- 
tiff sued  to  foreclose  certain  mechanics'  liens  upon  a 
building  and  lot  in  Portland,  and  on  the  trial  had  a 
decree  of  foreclosure  and  order  of  sale.  Defendants 
appealed,  and  filed  the  stay  bond  provided  by  Section 
551,  subdivision  4,  L.  0.  L.  Whereupon  plaintiff  filed 
the  counter  undertaking  required  by  Section  553, 
L.  0.  L.,  and  caused  execution  to  issue,  and  the  prop- 
erty was  advertised  for  sale.  Defendant  applies  for 
an  order  of  this  court  enjoining  such  sale  pending  the 
appeal.  Allowed. 
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For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  P.  Lord. 

For  respondent,  Williams  Avenne  Planing  Mill, 
there  was  a  brief  over  the  names  of  Mr.  Arthur  H. 
Lewis  and  Messrs.  Kollock  S  Zollinger,  with  an  oral 
argument  by  Mr.  Lewis. 

Opinion  by  Mr.  Chief  Justice  McBbide. 

1.  There  is  only  one  question  arising  upon  this  ap- 
plication. The  section  last  cited  provides  that  a 
counter  bond  may  be  given  in  case  the  judgment  or 
decree  appealed  from  be  in  ' '  an  action  or  suit  upon  a 
contract,''  and  the  judgment  enforced  notwithstanding 
the  appeal.  We  are  of  the  opinion  that  a  suit  to  fore- 
close a  mechanic's  lien  is  not  a  suit  upon  a  contract, 
but  rather  a  suit  to  enforce  a  claim  arising  by  opera- 
tion of  law:  Boisot  on  Mechanics'  Liens,  §  5;  Benbow 
V.  The  James  Johns,  56  Or.  554,  560  (108  Pac.  634) ; 
Miner  v.  Moore,  53  Tex.  224,  228;  Davis  etc.  Co.  v. 
Vice  et  al,  15  Ind.  App.  117, 119  (43  N.  E.  889). 

2.  It  is  settled  by  the  case  of  Livesley  v.  Krehs  Hop 
Co.,  57  Or.  352  (97  Pac.  718, 107  Pac.  460, 112  Pac.  1), 
that  this  court  has  the  power  to  issue  a  temporary 
injunction  to  preserve  the  status  quo  of  property 
pending  an  appeal. 

The  temporary  injunction  heretofore  issued  will 
therefore  be  continued  in  force  until  this  cause  is 
finally  heard  and  determined  upon  appeal. 

Application  fob  Injunction  Allowbd. 

Mb.  Justice  Eakin,  Mb.  Justice  McNaby  and  Mb. 
Justice  Bean  concur. 
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Argued  September  17,  affirmed  September  28,  rehearing  denied  Octo- 
ber 19,  1915. 

On  the  Merits. 

(151  Pac.  733.) 

Department  2.    Statement  by  Mr.  Justice  Harris. 

The  defendants  E.  A.  Pearson  and  Hilma  Pearson 
are  husband  and  wife,  and  own  lots  26,  27  and  28  in 
block  2,  Second  Electric  Addition,  in  the  City  of  Port- 
land. The  house  in  which  they  lived  is  No.  385  East 
Fifty-First  Street,  and  is  located  on  lot  27.  L.  B. 
KoUock  &  Co.  is  a  corporation,  and  is  engaged  in  sell- 
ing building  material.  The  defendants  F.  J.  Berger 
and  Albert  Berger  are  partners  doing  business  under 
the  firm  name  of  Williams  Avenue  Planing  Mill  Com- 
pany. The  Pearsons  remodeled  their  house.  KoUock 
&  Co.  and  the  Williams  Avenue  Planing  Mill  Company 
furnished  materials  for  the  house,  and  afterward  filed 
liens  to  secure  the  value  of  the  materials  supplied. 
This  suit  was  commenced  by  KoUock  &  Co.  and  re- 
sulted in  a  decree  foreclosing  the  two  liens  mentioned. 
E.  A.  Pearson  and  Hilma  Pearson  appealed. 

Affirmed.    Behearing  Denied. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  A.  W.  Lafferty,  Messrs.  Powers  <&  Lord  and  Mr. 
Frank  C.  Hanley,  with  an  oral  argument  by  Mr. 
Lafferty. 

For  respondent  there  was  a  brief  over  the  names 
of  Messrs,  KoUock  d  Zollinger  and  Messrs.  Lewis  <& 
Lewis,  with  oral  arguments  by  Mr.  Arthur  H.  Lewis 
and  Mr.  John  K.  KoUock. 
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Mb.  Justice  Habrts  delivered  the  opinion  of  the 
court 

3.  The  owners  of  the  building  admit  that  Kollock  & 
Co.  delivered  building  material,  consisting  of  laths, 
plaster,  cement  and  sand ;  but  the  Pearsons  claim  that 
they  have  been  damaged  in  the  sum  of  $200  because  the 
laths  were  pitchy,  causing  the  walls  to  become  dis- 
colored, and  that  the  plaster  does  not  hold  to  the  walls, 
because  it  was  dead,  or  warehouse  set,  when  delivered. 
The  laths  were  delivered  in  the  original  packages  just 
as  they  came  from  the  mill,  and  were  of  the  quality 
known  to  the  trade  as  ''clear  A.''  Pearson  removed  a 
portion  of  the  laths  because  he  thought  some  were 
pitchy  and  others  were  not  placed  far  enough  apart, 
and  yet  he  ordered  the  ones  removed  to  be  replaced 
with  the  laths  of  which  he  now  complains.  He  was 
living  in  the  house,  where  he  could  see  the  material  as 
it  was  delivered  and  as  it  was  placed  in  the  building. 
The  trial  court  was  warranted  in  holding  that  the  laths 
were  suitable  for  the  purpose  for  which  they  were 
used,  especially  in  the  light  of  the  testimony  of  W.  N. 
Shipley,  who  did  the  lathing,  and  who  declared  that 
the  material  was  the  same  kind  as  is  ordinarily  used, 
and  that  it  was  of  a  very  fair  quality. 

4.  The  testimony  shows  that  the  plaster  was  manu- 
factured to  fill  specific  orders ;  that  the  plaster  in  ques- 
tion was  not  made  before  July  20, 1913 ;  that  it  arrived 
in  Portland,  and  went  into  the  warehouse  on  July  24th, 
where  it  remained  for  about  two  weeks,  when  delivery 
was  made  to  the  Pearsons.  No  valid  objection  can 
be  made  to  the  kind  of  material  used,  because  plaster 
of  the  same  brand  has  been  successfully  used  in  the 
Northwestern  Bank,  Morgan,  Piatt  and  Jefferson 
School  and  other  large  buildings.    A  careful  reading 
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of  the  transcript  of  testimony  leads  to  the  conclusion 
that  the  Pearsons  themselves  were  at  fault  because  too 
much  sand  was  mixed  with  the  plaster.  The  plaintiff 
is  entitled  to  a  decree  foreclosing  its  lien. 

5.  The  claim  made  by  the  Williams  Avenue  Planing 
Mill  Company  is  assailed  on  the  following  grounds: 
(1)  The  person  ordering  the  material  was  without 
authority;  (2)  the  materials  furnished  are  not  itemized 
or  described  in  the  lien;  (3)  the  land  upon  which  the 
house  is  located  is  erroneously  described  in  the  lien; 
and  (4)  all  the  material  was  not  used.  E.  Lindquist 
is  a  carpenter,  and  was  in  charge  of  the  work  from 
June  until  some  time  in  October.  The  owners  admit 
that  Lindquist  had  authority  to  order  a  part  of  the 
materials.  Lindquist  testified  that  he  had  charge  of 
the  building,  and  that  he  ordered  all  the  material  pur- 
chased from  the  planing-mill,  because  the  Pearsons 
told  him  to  do  so.  Martin  Johnson,  a  carpenter, 
worked  on  the  house  in  August,  September  and  Octo- 
ber, and  he  swore  that : 

''Mr.  Pearson  told  Mr.  Lindquist  to  order  all  the 
material  that  was  needed  on  the  job,  and  then  Mrs. 
Pearson  said  that  my  husband  is  busy,  and  he  will 
not  have  time  to  attend  to  the  orders,  so  that  we  will 
have  to  leave  it  to  you  entirely  to  do  all  the  ordering 
for  this  entire  job." 

Mrs.  Pearson  receipted  for  most  of  the  disputed 
materials  as  the  deliveries  were  made,  and  the  receipts 
signed  by  her  informed  her  of  the  kind  and  amount  of 
material  and  that  the  Williams  Avenue  Planing  Mill 
Company  was  making  the  deliveries.  Lindquist  had 
sufficient  authority  to  bind  the  owners. 

6.  The  lien  contained  a  true  statement  of  the  de- 
mand, within  the  meaning  of  Section  7420,  L.  0.  L.,  as 
interpreted  by  St.  Johns  Lumber  Co.  v.  Pritz,  75  Or, 
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286  (146  Pac.  483),  and  Oregon  Lumber  £  Fuel  Co. 
V.  Hall,  76  Or.  138  (148  Pac.  62),  and  therefore  the 
second  objection  made  by  the  owners  is  without  merit. 
The  lien  describes  the  building  and  land  thus : 

**That  the  building  to  which  claimants  furnished 
and  delivered  said  material  is  a  two  (2)  story  frame 
dwelling-house,  No.  385  East  Fifty-First  Street,  con- 
structed upon  lot  twenty-six  (26),  block  two  (2),  Sec- 
ond Electric  Addition,  now  in  the  City  of  Portland, 
Coimty  of  Multnomah,  State  of  Oregon. ' ' 

The  building  is  not  located  on  lot  26,  but  is  on  lot 
27,  although  the  Pearsons  are  the  owners  of  lots  26, 
27  and  28.  Nothing  but  a  small  chicken-coop  was  on 
lot  26.  The  number  of  the  house  is  correct,  but  the 
description  of  the  lot  is  incorrect.  The  block  and  ad- 
dition are  correctly  stated,  but  the  description  of  the 
lot,  as  given  in  the  notice,  does  not  correspond  with 
the  designation  of  the  house.  If,  however,  the  incorrect 
description  of  the  lot  is  rejected,  a  sufficient  descrip- 
tion remains  to  identify  the  thing  intended  to  be  de- 
scribed, because  there  is  enough  in  the  description  to 
enable  a  party  familiar  with  the  locality  to  identify 
the  premises  intended  to  be  described  with  reasonable 
certainty:  27  Cyc.  201.  The  controversy  is  between 
the  owners  and  the  materialmen,  and  is  unembarrassed 
by  any  claims  of  third  persons  or  innocent  purchasers. 
Measured  by  the  standard  fixed  in  the  parallel  case  of 
Harrisburg  Lbr.  Co.  v.  Washburn,  29  Or.  150  (44  Pac. 
390),  the  description  of  the  property  is  sufficient  to 
support  the  lien. 

7.  It  is  contended  that  all  the  material  delivered 
was  not  used.  It  appears  that  some  lumber  was  also 
purchased  from  another  person,  and  is  referred  to  as 
the  Henderson  lumber.  There  was  no  attempt  to  as- 
certain, or  even  approximate,  the  amount  of  material 
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not  used,  and  no  effort  was  made  to  show  whether  all 
or  a  part  of  the  lumber  not  used  had  been  purchased 
from  Henderson,  or  had  been  delivered  by  the  Will- 
iams Avenue  Planing  Mill  Company.  The  answer 
failed  to  allege  that  any  portion  of  the  material  had 
not  been  used,  and  the  Pearsons  have  not  even  made 
it  possible  to  approximate  the  quantity  of  material 
not  used.  A  materialman  has  a  right  to  file  his  claim 
for  the  full  amount  supplied,  which  it  must  be  pre- 
sumed was  used  in  the  building:  Grants  Pass  Tnist 
Co.  V.  Enterprise  Min.  Co.,  58  Or.  174  (113  Pac.  859, 
34  L.  R.  A.  (N.  S.)  395).  As  said  by  Mr.  Chief  Jus- 
tice MooBE  in  Fitch  v.  Howitt,  32  Or.  396  (52  Pac. 
192): 

**It  cannot  be  expected  that  a  materialman  would 
be  obliged  to  watch  the  progress  of  a  structure,  to  see 
that  every  stick  of  timber  or  other  material  so  supplied 
by  him  was  used  therein ;  and,  if  the  owner  would  de- 
feat a  foreclosure  of  the  lien  for  the  amount  demanded, 
the  burden  should  be  cast  upon  him  to  allege  and  prove 
that  some  of  the  material,  if  the  accurate  amount 
thereof  was  capable  of  computation  in  advance,  or,  if 
not,  that  an  unreasonable  quantity  thereof,  remained 
unused  after  the  building  was  fully  complete^,  or  that, 
without  his  consent,  it  had  been  removed  from  the 
building  site.'' 

The  decree  of  the  Circuit  Court  is  aflSrmed. 

Affibmed.    Beheabing  Denied. 

Mr.  Chief  Justice  Moore,  Mb.  Justice  Eakin  and 
Mb.  Justice  Bean  concur. 
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Argued  October  4,  reversed  and  decree  rendered  October  19,  1915. 

BUENSIDE  V.  BUENSIDE. 

(161  Pac.  1199.) 

From  Clatsop :  James  A.  Eakin,  Judge. 

Department  1.  Statement  by  Mr.  Chief  Justicb 
Moore. 

This  is  a  suit  for  divorce  by  Ella  Bumside  against 
D.  W.  Bumside  on  the  ground  of  desertion,  and  for 
the  custody  of  a  son  two  years  old  when  this  cause 
was  tried. 

The  answer  denies  the  material  averments  of  the 
complaint,  and  alleges  facts  designed  to  show  that 
the  husband  is  entitled  to  the  decree. 

The  averments  of  new  matter  in  the  answer  are 
denied  in  the  reply,  and  the  cause  having  been  tried, 
findings  of  fact  and  of  law  were  made,  based  upon 
which  the  suit  was  dismissed,  and  the  defendant 
appeals. 

Beversed.    Decree  Rendered  for  Defendant. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  C.  Fulton. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  A.  W.  Norhlad. 

Opinion  by  Mr.  Chief  Justice  Moore. 

It  can  serve  no  good  purpose  to  quote  from  or  com- 
ment upon  the  testimony  received,  a  careful  perusal 
of  which  leads  to  the  conclusion  a  decree  of  divorce 
should  have  been  given  to  the  defendant  and  that  the 
custody  of  the  minor  child  should  have  been  awarded 
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to  the  plaintiff.  It  appears  from  a  transcript  of  the 
evidence  herein  that  on  August  18,  1909,  the  defend- 
ant executed  to  the  plaintiff  a  warranty  deed  of  certain 
real  property  in  Clatsop  County,  Oregon,  which  deed 
was  duly  recorded  the  following  day  in  Book  No.  66 
on  page  542,  records  of  deeds  of  that  county,  and  that 
at  the  same  time  the  plaintiff  executed  to  the  defend- 
ant a  quitclaim  deed  of  all  her  interest  in  and  to  cer- 
tain other  real  property  in  that  county,  which  deed  was 
duly  recorded  August  19, 1909,  in  Book  No.  66,  at  page 
541,  of  the  records  of  deeds  of  that  county,  reference 
being  made  to  the  record  of  such  deeds  for  a  specific 
description  of  the  respective  tracts  of  land.  The  de- 
cree appealed  from  will  therefore  be  reversed,  and  one 
entered  here  dissolving  the  bonds  of  matrimony  here- 
tofore and  now  existing  between  the  plaintiff  and  the 
defendant,  and  the  custody  of  the  minor  child,  Paul  F. 
Bumside,  will  be  awarded  to  his  mother,  the  plaintiff. 
The  conveyances  of  the  several  parcels  of  real  prop- 
erty to  the  respective  parties  are  hereby  confirmed  as 
to  the  grantee  named  in  each  of  such  deeds,  free  from 
any  right,  title,  claim,  interest  or  estate  therein  or 
thereto  on  the  part  of  either  in  the  land  of  the  other. 
Neither  party  will  be  allowed  any  costs  in  this  court. 
Revbbsed.     Decbee  Rendered  fob  Defendant. 

Mb.  Justice  Benson,  Mb.  Justice  Bubnbtt  and  Mb. 
JusTicJB  McBbidb  concur. 
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Motion  to  dismiss  appeal  denied  December  8,  1914. 
On  the  merits,  submitted  on  briefs  without  argument  October  19,  1915. 

UNITED  STATES  NAT.  BANK  v.  SHEFLER. 

(143  Pac.  51;  152  Pac.  234.) 

ON  MOTION  TO  DISMISS. 
Appeal  and  Brror — ^Notice — Service— "Adverse  Parties.'* 

1.  Parties  who  were  debtors  on  a  note  and  against  whom  a  per- 
sonal judgment  was  rendered  for  the  amount  thereof  were  not  ^ad- 
verse parties"  upon  whom  a  notice  must  be  served  of  an  appeal  from 
such  judgment. 

Time— Notioe  of  Appeal — ^Time  for  Filing— Ezdnding  First  or  Last 
Day. 

2.  Under  Section  550,  L.  O.  L.,  as  amended  by  Laws  of  1913, 
page  617,  requiring  notice  of  appeal  to  be  filed  within  60  days  from 
the  entry  of  the  decree,  a  notice  of  appeal  from  a  decree  rendered 
on  April  30th,  which  was  filed  on  June  30th,  was  filed  in  time,  since 
the  first  day,  which  is  to  be  excluded  from  the  computation  under 
Section  531,  was  not  the  day  on  which  the  decree  was  rendered,  but 
the  day  following. 

ON  THE  MERITS. 

Appeal  and  Error — Omisaions  from  Becord — Scope  of  Review. 

3.  Where  the  evidence  received  at  the  trial  does  not  accompany 
the  transcript,  the  only  question  to  be  considered  is  whether  the 
pleadings  are  sufficient  to  uphold  the  decree. 

Appeal  and  Error — ^Defect  of  Parties — ^Waiver. 

4.  In  a  suit  to  foreclose  mortgages  which  had  been  assigned  by 
the  mortgagee,  in  which  defendants  pleaded  a  cancellation  of  the 
conveyance  by  the  mortgagee  constituting  the  consideration  for  one 
of  the  mortgages,  it  could  not  be  objected  that  the  mortgagee  was 
not  a  party,  where  no  litigant  objected  to  the  defect  of  parties  by 
the  filing  of  a  demurrer,  or  affirmatively  pleaded  the  necessity  or 
propriety  of  making  him  a  party;  his  presence  not  being  indispensable. 

From  Marion :  William  Galloway,  Judge. 

This  is  a  suit  by  the  United  States  National  Bank, 
of  Salem,  Oregon,  a  corporation,  against  George  C. 
Shefler  and  Belle  M.  Shefler,  his  wife,  Ladd  &  Bush,  a 
corporation,  J.  H.  Cummings,  S.  C.  Spencer,  Beneta 
R.  Stroud,  P.  J.  Eldriedge  and  Swastika  Farms  Com- 
pany, a  corporation.  From  a  decree  in  favor  of 
plaintiff,  the  defendants,  F.  J.  Eldriedge  and  Swas- 
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tika  Farms  Company,  appeal.    Respondent  moves  to 
dismiss  the  appeal.  Motion  Denied. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Conley  S  De  Neffe  and  Dan  R.  Murphy. 

For  respondents  there  were  briefs  by  Mr.  Henry 
St.  Rayner,  Messrs.  Wilbur  £  Spencer  and  Mr.  George 
J.  Cameron,  Mr.  George  C.  Bingham  and  Messrs.  Car- 
son <&  Brown. 

In  Banc.  Mb.  Justice  Eakin  delivered  the  opinion 
of  the  court. 

The  ground  on  which  this  motion  is  based  is  that  the 
appeal  was  not  taken  within  60  days  from  the  date  of 
the  decree,  and  that  service  was  not  made  on  the 
Sheflers.  Laws  of  1913,  page  617,  amending  Section 
550,  L.  0.  L.,  provides,  among  other  things : 

**  An  appeal  *  *  shall  be  taken  by  serving  and  filing 
the  notice  of  appeal,  within  60  days  from  the  entry  of 
the  •  •  decree.  *  •    ^' 

The  decree  in  this  case  was  rendered  April  30, 1914. 
The  notice  of  appeal  was  served  by  mail.  In  the  re- 
turn of  service  it  does  not  appear  when  or  where  the 
service  was  made,  except  that  the  affidavit  of  mailing 
was  sworn  to  June  29, 1914.  Geo.  C.  Shefler  and  Belle 
M.  Shefler  were  not  served  although  they  were  the 
debtors  on  said  note,  against  whom  a  personal  judg- 
ment for  $75,000  was  rendered  in  the  decree  appealed 
from.  The  notice,  with  the  return  indorsed  thereon, 
was  filed  June  30th. 

1.  It  is  suggested  that  the  Sheflers  should  have  been 
served  with  the  notice,  but  they  are  not  adverse  par- 
ties.   There  is  no  modification  of  the  decree  that  can 


Oct.  1915.]     United  States  Nat.  Bank  v.  Shefle».  581 


be  made  on  the  appeal  which  would  affect  them  ad- 
versely, and,  as  the  decree  is  adverse  to  them,  they 
have  no  interest  in  upholding  it. 

2.  The  service  of  notice  having  been  filed  June  30th, 
it  fell  within  the  required  time,  as  it  is  just  60  days 
from  May  1st  to  June  30th.  In  the  computation  of 
time  within  which  an  act  shall  be  done,  the  statute  pro- 
vides that  the  first  day  shall  be  excluded  and  the  day 
on  which  the  act  is  done  shall  be  included  in  the  count : 
Section  531,  L.  0.  L.  The  judgment  was  rendered 
April  30th,  and  within  60  days  thereafter  the  notice 
of  appeal  must  have  been  filed.  The  only  question  in- 
volved is  the  computation  of  the  time,  whether  the  day 
on  which  the  judgment  was  rendered,  April  30th,  only 
shall  be  excluded,  or  the  next  day.  May  1st,  shall  be 
the  day  excluded.  Judge  R.  S.  Bean,  in  the  case  of 
Boothe  V.  Scriber,  48  Or.  561  (87  Pac.  887,  90  Pac. 
1002),  held,  in  computing  the  time  for  filing  the  tran- 
script, that  the  respondent  had  all  day  the  fifth  day 
after  service  of  the  undertaking  in  which  to  except  to 
the  suflBciency  of  the  sureties,  and  that  the  fifth  day  is 
not  the  day  to  be  excluded  from  the  count  of  30  days 
in  which  to  file  the  transcript,  but  the  day  after  shall 
be  the  day  excluded  from  the  count.  The  decision  in 
that  case  has  been  followed  in  several  cases,  such  as 
Pringle  Falls  Power  Co,  v.  Patterson,  65  Or.  474  (128 
Pac.  820,  132  Pac.  527),  which  is  a  similar  case.  And 
in  38  Cyc.  318,  where  this  question  is  fully  discussed, 
he  finally  concludes  that  in  most  jurisdictions,  as  a  day 
is  an  indivisible  point  of  time,  the  act  and  the  day  on 
which  the  act  is  done  are  coextensive,  and  that  the 
day  on  which  the  act  is  done  will  not  be  the  first  day 
to  be  excluded  from  the  count.  In  the  case  of  Vincent 
V.  First  Nat.  Bank  of  Newherg,  76  Or.  579  (143  Pac. 
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1100),  where  the  same  question  as  the  one  here  was 
involved,  Chief  Justice  MgBride  followed  the  rule  laid 
down  in  the  Boothe  Case,  which  we  will  follow  as  the 
safer  rule. 
The  motion  to  dismiss  is  denied. 

Monoisr  Denied. 

Mb.  Justice  Bamsbt  dissents. 


Affirmed  October  19,  1915. 

On  the  Mebtts. 

(162  Pac.  234.) 

In  Banc.    Statement  by  Mr.  Justice  Habbis. 

M.  L.  Jones  conveyed  certain  real  property  to 
George  C.  Shefler  by  a  deed  dated  January  31,  1912 ; 
and  on  the  same  day  Shefler  gave  Jones  a  note  for 
$35,000,  payable  two  years  after  date,  which  was 
secured  by  a  mortgage  on  the  land.  On  April  25, 1912, 
George  C.  Shefler  and  his  wife.  Belle  M.  Shefler,  gave 
to  Ladd  &  Bush  a  note  for  $5,000,  payable  on  or  before 
one  year  after  date,  and  on  the  same  day  the  payees 
indorsed  the  note,  without  recourse,  to  M.  L.  Jones, 
and  on  the  following  day  Shefler  and  his  wife  secured 
the  note  by  a  second  mortgage  on  the  land  described 
in  the  deed  dated  January  31,  1912. 

The  United  States  National  Bank  of  Salem  com- 
menced this  suit  on  February  15, 1914,  for  the  purpose 
of  foreclosing  the  $35,000  note  and  mortgage.  The  de- 
fendants are  George  C.  Shefler,  Belle  M.  Shefler,  Ladd 
&  Bush,  a  corporation,  J.  H.  Cummings,  S.  C.  Spencer, 
Beneta   R.   Stroud,   F.   J.   Eldriedge   and   Swastika 
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Farms  Company,  a  corporation.  The  complaint  al- 
leges the  execution  and  delivery  of  the  $35,000  note 
and  mortgage,  and  that  about  February  23, 1912,  Jones 
assigned  the  note  and  mortgage  to  the  plaintiff,  who  is 
now  the  owner  and  holder.  George  C.  Shefler,  F.  J. 
Eldriedge  and  Swastika  Farms  Company  filed  an  an- 
swer which  alleges  that  Jones  conveyed  to  Shefler 
certain  real  property  which  was  to  be  held  in  trust  for 
the  use  of  F.  J.  Eldriedge,  and  that  such  conveyance 
was  the  consideration  for  the  $35,000  note  and  mort- 
gage; that  on  July  26,  1912,  Jones  commenced  a  suit 
against  Shefler  and  wife,  Eldriedge,  Cummings,  J.  C. 
Wolfe,  and  E.  P.  Lundy,  and  thai  the  suit  terminated 
in  a  decree  which  cancels  the  deed  from  Jones  to 
Shefler,  and  recites  that  Jones  had  brought  the  $35,000 
note  and  mortgage  into  court.  The  answer  of  El- 
driedge and  his  associates  further  alleges  that  Jones 
is  the  sole  owner  of  the  $35,000  note  and  mortgage; 
that  the  plaintiff  instituted  the  suit  for  the  benefit  of 
Jones;  and  that  at  the  time  of  accepting  the  transfer 
of  the  note  and  mortgage  the  plaintiff  knew  that  the 
conveyance  to  Shefler  constituted  the  consideration  for 
the  note  and  mortgage. 

Ladd  &  Bush  appeared  by  filing  an  answer  and 
cross-complaint.  This  corporation  alleges  the  execu- 
tion of  the  $5,000  note  to  Ladd  &  Bush  on  April  25, 
1912,  and  the  indorsement  without  recourse  to  Jones; 
that  on  April  26,  1912,  Shefler  and  wife  secured  the 
note  by  giving  a  second  mortgage  on  the  land;  that 
afterward  Jones  indorsed  the  note  to  Ladd  &  Bush; 
and  that  he  also  assigned  the  mortgage.  Shefler, 
Eldriedge  and  the  Swastika  Farms  Company  answered 
the  pleading  filed  by  Ladd  &  Bush  by  alleging  that  the 
real  property  had  been  transferred  to  Shefler  in  trust 


584  United  States  Nat.  Bank  v.  Shefler.         [77  Or. 

for  Eldriedge;  that  the  latter  applied  to  Jones  for  a 
loan  of  $5,000,  and  as  security  offered  a  mortgage  to 
be  signed  by  Shefler ;  that  the  loan  was  made  pursuant 
to  the  offer,  and  the  money  was  expended  in  improving 
the  property  which  was  covered  by  the  mortgage. 
After  referring  to  the  suit  commenced  by  Jones  on 
July  26,  1912,  against  Shefler  and  others,  the  answer 
recites  certain  provisions  of  the  decree,  and  alleges 
that  Jones  elected  to  assail  the  conveyance  to  Shefler; 
that  Ladd  &  Bush  had  notice  of  such  election  when  it 
accepted  the  transfer  of  the  note  and  mortgage,  and 
knew  that  the  court  could  not  annul  the  title  held  by 
Shefler  without  first  canceling  the  note  and  mortgage. 
The  aflBrmative  defenses  to  the  note  and  mortgages 
were  placed  in  issue  by  appropriate  replies.  After 
a  trial  the  Circuit  Court  rendered  a  decree  foreclosing 
both  mortgages,  and  also  granting  relief  to  defendants 
S.  C.  Spencer  and  Beneta  B.  Stroud.  An  appeal  was 
prosecuted  by  F.  J.  Eldriedge  and  the  Swastika  Farms 
Company. 

Submitted  on  briefs  without  argument  under  the 
proviso  of  Supreme  Court  Rule  18:  56  Or.  622  (117 
Pac.  xi).  Affibboid. 

For  appellants  there  was  a  brief  submitted  over  the 
names  of  Mr,  George  G.  Bingham.  Mr.  George  J. 
Cameron,  Mr.  Dan  R.  Murphy,  Messrs.  Conley  <6  De 
Neffe,  Messrs.  Brodie  £  Swett,  Mr.  E.  E.  Heckhert, 
Messrs.  Wilbur  <&  Spencer  and  Mr.  Henry  St.  Rayner. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Carson  <&  Brown. 
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Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

3, 4.  The  evidence  received  at  the  trial  does  not  ac- 
company the  transcript,  and  therefore  the  only  ques- 
tion to  be  considered  is  whether  or  not  the  pleadings 
are  sufficient  to  uphold  the  decree:  Howe  v.  Patter- 
son,  5  Or.  353 ;  Wyatt  v.  Wyatt,  31  Or.  531  (49  Pac. 
855);  Morrison's  Estate,  48  Or.  612  (87  Pac.  1043); 
Scott  V.  Smith,  58  Or.  591  (115  Pac.  969) ;  Matthews 
V.  Matthews,  60  Or.  451  (19  Pac.  766) ;  Neal  v.  Roach, 
61  Or.  513  (107  Pac.  475) ;  O'Connor  v.  Towey,  70  Or. 
399  (140  Pac.  625).  The  decree  is  amply  sustained  by 
the  pleadings;  and,  furthermore,  the  assignments  of 
error  do  not  contain  any  grievance  arising  out  of  the 
sufficiency  of  the  pleadings,  although  complaint  is  made 
because  M.  L.  Jones  was  not  made  a  party  to  the  suit. 
No  litigant  objected  to  a  defect  of  parties  by  the  filing 
of  a  demurrer ;  no  defendant  affirmatively  pleaded  the 
need  or  propriety  of  making  Jones  a  party;  the  pre- 
sence of  Jones  was  not  indispensable;  and  therefore 
the  appellants  cannot  now  insist  that  Jones  should 
have  been  impleaded:  Osborn  v.  Logics,  28  Or.  302  (37 
Pac.  456,  38  Pac.  190,  42  Pac.  997) ;  Cooper  v.  Thoma- 
son,  30  Or.  177  (45  Pac.  295) ;  Thompson  v.  Eihhs, 
45  Or.  141  (76  Pac.  778) ;  Sevier  v.  Mitchell,  72  Or.  483 
(142  Pac.  780). 

The  real  purpose  of  the  defenses  interposed  against 
the  notes  and  mortgages  was  to  compel  the  plaintiff 
and  Ladd  &  Bush  to  stand  in  the  shoes  of  Jones.  As 
revealed  by  the  printed  abstract,  the  trial  court  found 
from  the  evidence  that  both  the  plaintiff  and  Ladd  & 
Bush  purchased  the  notes  and  mortgages  for  a  valu- 
able consideration  without  notice  of  any  infirmities. 
The  suit  commenced  by  Jones  on  July  26,  1912,  ter- 
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minated  in  a  decree  which  was  reviewed  by  this  court 
on  appeal,  and  the  deed  to  Shefler  was  canceled :  Jones 
V.  Shejler,  77  Or.  284  (151  Pac.  463).  Eeferring  to 
the  $35,000  note,  we  stated  that : 

**  Jones  cannot  have  both  the  land  and  the  $35,000 
note  signed  by  Shefler.  If  for  any  reason  the  note  has 
been  reduced  to  a  judgment,  Jones  must  cause  it  to 
be  satisfied  immediately  upon  the  filing  of  the  mandate 
in  the  Circuit  Court.  If  the  note  has  not  been  trans- 
formed into  a  judgment,  Jones  must  at  once  cause  the 
note  to  be  canceled  and  surrendered.  If  Jones  is  not 
willing  to  comply  with  the  conditions  imposed,  the  con- 
veyance to  Shefler  will  not  be  disturbed,  because  as 
between  Eldriedge  and  Shefler  a  court  of  equity  will 
leave  the  controversy  where  it  was  first  found. '^ 

Concerning  the  $5,000  note  we  said  that : 

**  Shefler  kept  at  least  $1,000  of  the  $5,000  borrowed 
from  Ladd  &  Bush,  and  Eldriedge  used  the  remainder 
for  improvements.  Shefler  should  not  be  permitted  to 
profit  from  the  transaction.  Except  as  to  the  $1,000 
retained  by  Shefler  and  not  used  for  improvements, 
the  $5,000  note  and  mortgage  should  be  taken  care  of 
by  Jones.  ^' 

It  will  be  noted  that  the  decree  in  Jones  v.  Shefler, 
77  Or.  284  (151  Pac.  463),  adjudicates  the  rights  and 
equities  of  the  interested  parties  and  provides  for 
every  contingency.  The  decree  of  the  Circuit  Court 
in  the  instant  case  is  affirmed;  but  it  must  be  under- 
stood that  this  decree  does  not  in  any  way  modify  or 
limit  the  directions  contained  in  Jones  v.  Shefler,  77 
Or.  284  <151  Pac.  463).  Affibmbd. 
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Argned  October  13,  writ  dismissed  OPtober  19,  1915. 

STATE  EX  Eel.  v.  LIGHTNER. 

(152  Pac.  232.) 

HU^way»— Boad  I>i8trict8--8tatate8---Am6iiidm6nt--Settiiig  Ont  Fro- 
▼Ifllon. 

1.  Laws  of  1915,  page  133,  chapter  127,  Section  1,  amended  Sec- 
tion 6313,  L.  O.  L.,  and  made  imperative  the  Constitution  of  every 
incorporated  city  and  town  as  a  separate  road  district.  Laws  of 
1915,  page  255,  chapter  194,  subsequently  enacted,  without  mention 
of  Chapter  127,  amended  the  same  statute  in  other  respects,  but  left 
such  action  discretionary,  and  set  out  the  statute  after  the  words 
"so  as  to  read  as  follows/'  Held,  that  it  was  an  entire  obliteration 
of  the  former  statute.  Chapter  127  being  repealed  whether  in  conflict 
with  Chapter  194  or  not,  so  that  action  under  Chapter  127  could 
not  be  enforced,  as  the  omitted  provisions  could  not  be  revived  by 
judicial  interpretation,  since  to  so  add  an  omitted  provision  would 
violate  Article  IV,  Section  22,  of  the  Constitution,  requiring  the 
amended  law  to  be  set  forth  at  length. 

Original  proceeding  in  Supreme  Conrt 

Mamdamus  proceeding  by  the  state,  on  relation  of 
William  F.  Brady  against  W.  L.  Lightner,  Bufus  Hoi- 
man  and  Philo  Holbrook,  as  the  board  of  commis- 
sioners of  Multnomah  County.         Wbit  Dismissed. 

For  the  plaintiff  there  were  oral  arguments  by  Mr. 
George  M.  Brown^  Attorney  General,  and  Mr.  Walter 
H.  Evcms,  District  Attorney. 

For  defendants  there  were  oral  arguments  by  Mr. 
Elmer  E.  Coovert  and  Mr.  Richard  W.  Montague. 

In  Banc.  Mb.  Justice  Bean  delivered  the  opinion 
of  the  court 

The  relator  seeks  by  this  proceeding  in  mandamus 
to  compel  the  county  commissioners  to  constitute  the 
City  of  Portland  a  separate  road  district,  pursuant  to 
Section  6313,  L.  0.  L.,  as  amended  by  Section  1  of 
Chapter  127,  page  133,  General  Laws  of  Oregon,  1915, 
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The  commissioners  declined  to  take  action,  on  the 
ground  that  that  section,  as  amended  by  a  later  act 
of  the  same  session  (Chapter  194,  page  255),  gives  the 
board  authority  to  divide  the  county  into  *  *  suitable  and 
convenient  road  districts,  ^ '  without  any  limitation  as  to 
their  extent.  An  alternative  writ  was  issued  to  which 
defendants  have  shown  cause  by  general  demurrer. 
The  sole  question  before  the  court  is  which  of  these 
acts  is  in  effect. 

The  first  of  the  acts  of  1915  mentioned  (Chapter 
127)  was  filed  in  the  oflBce  of  the  Secretary  of  State 
February  23, 1915,  at  8 :30  o  *clock  a.  m.,  and  bears  the 
title : 

'*An  act  to  amend  Section  6313  of  Lord's  Oregon  Laws 
as  amended  by  Chapter  122  of  the  General  Laws 
of  1913  and  Section  6320  of  Lord's  Oregon  Laws.'' 

Section  1  of  this  act  provides : 

''That  Section  6313  of  Lord's  Oregon  Laws  as 
amended  by  Chapter  122  of  the  General  Laws  of  1913, 
be  and  the  same  is  hereby  amended  so  as  to  read  as 
follows :  Sec.  6313.  The  County  Courts  of  the  several 
counties  of  this  state  shall,  as  often  as  they  may  deem 
necessary,  but  no  oftener  than  once  each  year,  divide 
their  respective  counties,  or  any  part  thereof,  into 
suitable  and  convenient  road  districts,  each  of  which 
shall  be  numbered,  and  cause  a  brief  description  of  the 
same  to  be  entered  upon  the  county  records.  Each 
County  Court,  at  the  October  term  thereof,  1915,  shall 
so  arrange  the  road  districts  of  the  county,  as  to  con- 
form to  the  provisions  of  this  section,  and  at  the  Octo- 
ber term  of  said  court  every  year  thereafter,  and  at 
no  other  term,  make  such  changes  in  the  road  districts 
of  the  county  as  may  be  deemed  necessary;  provided, 
that  all  road  districts  formed  under  the  provisions  of 
this  act  shall  be  formed  of  contiguous  territory;  pro- 
vided, further,  that  every  incorporated  city  and  town 
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shall  constitute  a  separate  road  district,  and  the 
County  Court  shall  not  have  authority  to  divide  such 
territory  or  include  any  of  it  in  any  other  road  dis- 
trici'' 

Section  2  amends  Section  6320,  L.  0.  L.,  with  which 
we  are  not  here  concerned. 

Chapter  194,  page  255,  Laws  of  1915,  which  was  in- 
troduced, passed,  signed  by  the  Governor,  and  filed  in 
the  office  of  the  Secretary  of  State  February  23,  1915, 
at  9:55  o'clock  a.  m.,  after  Chapter  127,  amended  by 
law  of  1913  by  substituting  the  September  for  the  Octo- 
ber term  and  omitting  the  proviso  requiring  incor- 
porated cities  to  be  constituted  into  separate  road 
districts.    The  title  reads: 

**An  act  to  amend  Section  6313  of  Lord's  Oregon  Laws, 
as  amended  by  Chapter  122  of  the  General  Laws 
of  Oregon  of  1913.'' 

Section  1  thereof  enacts : 

**That  Section  6313  of  Lord's  Oregon  Laws  as 
amended  by  Chapter  122  of  the  General  Laws  of  Ore- 
gon of  1913  be  and  the  same  is  hereby  amended  so  as 
to  read  as  follows:  Sec.  6313.  The  County  Courts 
of  the  several  counties  of  this  state  shall,  as  often  as 
they  may  deem  necessary,  but  no  of tener  than  once  a 
year,  divide  their  respective  counties  or  any  part 
thereof  into  suitable  and  convenient  road  districts, 
each  of  which  shall  be  numbered,  and  cause  a  brief  de- 
scription of  the  same  to  be  entered  upon  the  county 
records.  Each  County  Court  at  the  September  term 
thereof,  1915,  shall  so  arrange  the  road  districts  of  the 
county  as  to  conform  to  the  provisions  of  this  section, 
and  at  the  September  term  of  said  court  every  year 
thereafter  and  at  no  other  term  make  such  changes 
in  the  road  districts  of  the  county  as  may  be  deemed 
necessary:  Provided,  that  all  road  districts  formed 
under  the  provisions  of  this  act  shall  be  formed  from 
contiguous  territory. 
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r  I  — 

1.  Original  jurisdiction  of  this  court  is  invoked  on 
account  of  the  importance  of  the  question  at  issue  and 
the  effect  of  the  construction  contended  for  by  the 
relator  upon  road  building  in  Multnomah  and  other 
counties  of  the  state,  and  the  urgent  necessity  of  an 
immediate  decision.  It  is  the  contention  of  the  relator 
that  Chapter  127  of  the  Laws  of  1915  is  in  full  force 
and  effect,  and  that  the  two  chapters  are  inconsistent 
only  as  to  the  time  when  the  County  Court  shall  act. 
Where  two  acts  are  conflicting,  the  later  expression 
of  the  legislative  will  must  prevail.  It  is  stated  in 
Lewis  ^  Sutherland  Statutory  Construction,  volume  1, 
Section  247,  page  463,  as  follows : 

**The  repugnancy  being  ascertained,  the  later  act 
or  provision  in  date  or  position  has  full  force,  and  dis- 
places by  repeal  whatever  in  the  precedent  law  is 
inconsistent  with  it.  Subsequent  legislation  repeals 
previous  inconsistent  legislation  whether  it  expressly 
declares  such  repeal  or  not." 

See  Whitfield  v.  Davies,  78  Wash.  256  (138  Pac. 
883);  Metsker  v.  Whitesell,  181  Ind.  126  (103  N.  E. 
1078, 1083) ;  Detroit  Ry.  v.  Barnes,  172  Mich.  586  (138 
N.  W.  211),  overruling  Detroit  Ry.  v.  Barnes,  149  Mich. 
675  (113  N.  W.  285). 

Chapter  127,  the  first  act,  purporting  to  amend  Sec- 
tion 6313,  is  superseded  by  the  second  act  as  far  as 
there  is  any  difference,  because  the  Constitution  re- 
quires that  the  act- revised  or  section  amended  shall 
be  set  forth  at  length  in  the  amendatory  act.  If  there 
is  anything  to  be  added  to  Section  6313  as  set  forth 
in  the  last  amendatory  act,  the  Constitution  is  thereby 
violated.  The  prevailing  act  is  necessarily,  therefore, 
the  whole  of  Section  6313 :  Art.  IV,  Section  22,  of  the 
Constitution  of  Oregon.  The  title  of  the  first  act  is 
sufficient  to  support  it  only  as  an  amendment  of  Sec- 
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tion  6313,  and  not  an  independent  act:  Art.  IV,  Sec- 
tion 20,  of  the  Constitution.  Amendment  of  an  act 
or  section  by  setting  it  out  in  full  **8o  as  to  read  as 
follows^'  operates  as  an  entire  obliteration  of  the 
former  act  after  the  new  one  goes  into  effect :  Flanders 
V.  Multnomah  County,  43  Or.  583  (73  Pac.  1042); 
Metsker  v.  Whitesell,  181  Ind.  126  (103  N.  E.  1078, 
1083);  Columbia  Wire  Co.  v.  Boyce,  104  Fed.  172 
(44  C.  C.  A.  588) ;  Heinze  v.  Butte,  107  Fed.  165  (46 
C.  C.  A.  219) ;  McDermott  v.  Nassau,  etc.  85  Hun,  422 
(32  N.  Y.  Supp.  884).  The  omitted  provisions  cannot 
be  revived  by  judicial  construction:  State  ex  rel.  v. 
Sim4)n,  20  Or.  365  (26  Pac.  170).  Amendment  by  refer- 
ence to  the  section  nimiber  of  an  act  which  has  been  pre- 
viously amended,  without  mention  of  the  last  amenda- 
tory act,  is  valid:  Whitfield  v.  Davies,  78  Wash.  256 
(138  Pac.  883) ;  Brewer  y.  Pittsburg,  91  Kan.  910  (139 
Pac.  418) ;  Columbia  Wire  Co.  v.  Boyce,  104  Fed.  172 
(44  C.  C.  A.  588) ;  Heinze  v.  Butte,  107  Fed.  165  (46 
C.  C.  A.  219).  In  State  ex  rel.  v.  Simon,  20  Or.  368, 
26  Pac.  170,  it  was  announced  by  former  Mr.  Justice 
Beak  thus: 

**The  rule  seems  to  be  that  statutes  and  parts  of 
statutes,  omitted  from  a  revision,  are  to  be  considered 
annulled,  and  cannot  be  revived  by  construction.  They 
cannot  be  read  into  the  latter  statute  so  as  to  restrict 
its  operation,  and  this,  although  it  seems  likely  that 
the  omissions  were  unintentional :  Endlich,  Int.  of  Stat., 
§§  202,  384;  Woodbury  v.  Berry,  18  Ohio  St.  456.'' 

In  Metsker  v.  Whitesell,  181  Ind.  126, 140  (103  N.  E. 
1078,  1083),  the  court  speaks  as  follows: 

**Is  the  act  of  March  14,  1913,  in  effect!  We  have 
here  not  simply  the  question  of  an  implied  repeal  by 
repugnant  provisions.  Each  of  the  acts  of  March  14th 
and  15th,  respectively,  purport  to  amend  the  same  sec- 


592  State  v.  LiGHTNEtt.  [77  Or. 


tion  of  the  highway  law  so  as  'to  read  as  follows/  and 
the  reading  of  the  two  acts  is  radically  different.  Both 
acts  cannot  be  in  effect,  for  there  is  but  one  section 
numbered  62,  and  it  can  read  only  one  way:  Draper 
V.  F alley,  33  Ind.  465;  Detroit  etc.  R.  Co.  v.  Barnes 
Paper  Co.,  172  Mich.  586  (138  N.  W.  211).  Section 
21,  Article  IV,  of  our  Constitution  provides  that,  in 

amending  or  revising  an  act,  the  act,  as  revised  or 
amended,  shall  be  set  forth  at  full  length. '  ^ 

It  is  settled  by  the  great  weight  of  authority  that 
the  act  amended,  being  the  last  expression  of  the  legis- 
lature, is  the  law.  The  two  are  different,  and  have 
profoundly  different  consequences.  They  prescribe 
contradictory  times  for  the  performance  of  the  acts, 
and  one  leaves  with  the  county  conunissioners  a  dis- 
cretion which  the  other  takes  away.  To  add  anything 
to  the  prevailing  act  by  construction  would  be  a  fla- 
grant violation  of  the  constitutional  provision  that  the 
amendatory  act  shall  set  out  the  section  amended  **at 
length. ' '  If  it  can  be  made  larger  by  a  proviso  which 
the  court  selects  for  itself  out  of  a  previous  amendment 
on  the  same  subject,  it  is  not  set  forth  at  length,  and 
the  constitutional  provision  would  be  violated.  If  the 
Constitution  is  given  any  effect.  Section  6313  as  last 
amended  is  all  of  Section  6313  as  it  now  stands.  There 
can  be  but  one  Section  6313  of  Lord's  Oregon  Laws. 
If  the  first  amendment  as  passed  in  1913,  and  the  last 
amendment,  Chapter  194,  had  passed  just  as  it  reads 
no  one  would  have  contended  that  the  proviso  making 
separate  road  districts  out  of  cities  omitted  in  the  last 
amendment  should  be  read  into  it  or  tacked  on  to  it. 
The  first,  having  passed  at  the  same  session,  but  prior 
to  the  second,  does  not,  in  any  way,  avoid  or  modify 
the  application  of  the  constitutional  inhibition.  It 
might  have  been  different  if  the  first  amendment  in- 
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stead  of  being  an  attempted  amendment  of  Section 
6313,  had  been  an  original  law  without  reference  to  an 
amendment,  but  it  is  not.  It  is  an  attempted  amend- 
ment of  Section  6313 :  Detroit  By.  v.  Barnes,  172  Mich. 
586  (138  N.  W.  211). 

We  do  not  have  to  deal  necessarily  with  the  ques- 
tion of  a  repeal  by  implication.  The  later  act  ex- 
pressly amends  the  section  as  it  formerly  existed  and 
repeals  a  part  of  the  former  statute,  and  must  be  de- 
clared to  be  the  law  until  the  legislative  branch  of  our 
state  government  ordains  otherwise. 

It  follows  that  the  demurrer  to  the  writ  should  be 
sustained  and  the  writ  dismissed ;  and  it  is  so  ordered. 

Wbtf  Dismissed. 


Argued  October  14,  reversed  October  19,  1915. 

MOLL  V.  BOTH  CO.* 

(152  Pac.  235.) 

Bills  and  Notes— Presentment  and  Notice— Waiver. 

1.  Section  5915,  L.  O.  L.,  provides,  relative  to  negotiable  instm- 
ments,  tbat  presentment  for  payment  is  dispensed  witb  by  waiver 
of  presentment  express  or  implied.  Section  5942  provides  that  notice 
of  dishonor  may  be  waived  either  before  the  time  of  giving  notice 
has  arrived  or  after  the  omission  to  give  due  notice,  and  the  waiver 
may  be  express  or  implied.  An  indorser  of  a  note  agreed  with  the 
indorsee  to  look  after  the  collection  of  the  note,  and  subsequently 
prepared  a  notice  to  the  maker  to  pay  the  note,  which  the  indorsee 
signed  and  mailed  to  the  maker.  On  the  day  the  note  became  due 
the  maker  telephoned  to  the  indorsee  that  he  was  not  then  able  to 
pay  it,  and  the  indorsee  called  the  indorser  on  the  telephone,  and  the 
indorser  consented  that  the  maker  should  be  given  further  time. 
Heldf  that  it  was  the  indorser's  duty  to  carry  out  its  undertaking, 
and,  if  anything  was  omitted,  it  had  no  cause  to  complain,  and  by 
its  acts  it  waived  presentment  and  notice  of  nonpayment. 

[As  to  waiver  of  right  to  demand  and  notice  on  part  of  in- 
dorser, see  note  in  57  Am.  Dec.  666.] 

•On  the  subject  of  implied  waiver  of  presentment  and  notice  by 
indorser  before  maturity,  see  note  in  33  L.  B.  A.  (N.  S.)  639. 

On  right  to  show  by  parol  evidenct-  that  indorsement  unrestricted 
in  form  was  made  for  purpose  of  collection  only,  see  note  in  17 
L.  &.  A.  (N.  &)  838.  Bepobtee. 

77  Or.— 88 
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Evidence— Par<a  Evidence  to  Vary  Wxitdng. 

2.  When  anj  fact  or  transaction  exists  which  raises  an  equity 
between  an  indorser  and  an  indorsee  and  shows  it  to  be  ineauitable 
to  enforce  the  written  contract,  there  arises  an  exception  to  the  gen- 
eral rule  that  parol  evidence  will  not  be  admitted  to  vary  the  eon- 
tract  of  a  blank  indorsement. 

BillB  and  Kotefr— Preeentment  and  Kotlc^— Waiver. 

8.  An  agreement  at  or  before  the  maturity  of  a  note  that  an  extension 
of  time  shall  be  given  is  a  sufficient  circumstance  or  fact  to  authorize 
an  inference  of  waiver  of  presentment  and  notice  of  nonpayment. 

Billa  and  Kotea— Preaentment  and  Notice— Waiver. 

4.  Any  act,  course  of  conduct,  or  language  of  an  indorser  calcu- 
lated to  induce  the  holder  of  a  note  not  to  make  demand  or  protest 
or  to  give  notice  or  to  put  him  off  his  guard  or  any  agreement  to 
that  effect  will  dispense  with  the  necessity  of  taking  such  steps. 

BUlB  and  Kotaa— Preaentment  and  Notice— -Waiver. 

5.  The  contingent  liability  of  an  indorser  of  a  note  is  changed 
into  a  fixed  liability  by  waiver  of  demand  and  notice. 

Evidence— Parol  Evidence  to  Vary  Writing. 

6.  An  agreement  by  an  indorser  of  a  note  to  attend  to  its  collec- 
tion for  the  indorsee  was  not  in  conflict  with  or  contradiction  of  the 
written  blank  indorsement,  where  it  was  shown  that  this  obligation 
was  a  subsequent  transaction. 

[As  to  parol  evidence  to  add  to  or  vary  writing,  see  note  in 
56  Am.  St.  Bev.  669.] 

Trial— Reception  of  Evidence — Offer  of  Proof. 

7.  In  an  action  by  an  indorsee  of  a  note  against  the  indorser,  a 
corporation,  the  indorsee  was  asked  to  relate  what  occurred  between 
him  and  6.,  the  secretary  of  the  corporation,  in  reference  to  the 
note  to  which  question  an  objection  was  sustained.  Plaintiff  then 
offered  to  prove  that  at  the  time  of  the  indorsement  and  delivery  of 
the  note  there  was  an  arrangement  between  the  corporation  and  him- 
self whereby  it  assumed  the  duty  of  looking  after  the  collection 
and  payment  of  the  note;  that  later  plaintiff  made  a  similar  arrange- 
ment with  defendant's  officer,  and  the  officer  wrote  out  a  notice  to 
the  maker  of  the  note,  which  plaintiff  signed  and  mailed;  that  on  the 
day  the  note  became  due  the  maker  telephoned  to  plaintiff  that  he 
was  not  able  to  pay  it,  and  plaintiff  called  the  officer  of  the  cor- 
poration on  the  telephone,  who  consented  that  the  maker  should  be 
given  further  time.  Heldy  that  it  was  clear  that  S.  was  the  officer 
of  the  corporation  referred  to  with  whom  the  arrangement  was  made. 

Oorporatlona — Offlcera— Authority. 

8.  As  a  corporation  can  act  only  through  its  agents,  the  authority 
and  power  of  the  managing  officers  of  the  corporation  in  the  aggre- 
gate are  coextensive  with  those  of  the  corporation  itself. 

Oorporationa — Officers — Authority. 

9.  An  officer  or  agent  may  act  for  and  bind  a  corporation  within 
the  scope  of  the  authority  conferred  upon  him,  either  expressly  or 
impliedly. 
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From  Marion :  Pbbct  B.  Kelly,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Beak. 

This  is  an  action  by  E.  0.  Moll  against  the  Both 
Company,  as  indorser  npon  a  promissory  note.  The 
trial  court  granted  a  judgment  of  nonsuit  and  plaintiff 
appeals. 

The  complaint  sets  forth  in  substance : 

**That  on  or  about  the  23d  day  of  February,  1912, 
one  C.  C.  Hickok,  for  value  received,  executed  and 
delivered  to  the  defendant  his  promissory  note,  where- 
in and  whereby  he  promised  and  agreed  to  pay  to  the 
order  of  the  said  defendant  (at  Ladd  &  Bush,  Bankers, 
Salem,  Oregon)  the  sum  of  $350,  with  interest  there- 
on at  the  rate  of  8  per  cent  per  annum  from  said  date 
until  paid,  and  wherein  he  further  promised  and  agreed 
to  pay  to  the  said  defendant,  in  case  suit  or  action 
should  be  instituted  to  collect  said  note,  or  any  portion 
thereof,  such  additional  sum  as  the  court  might  ad- 
judge reasonable  as  attorney's  fees  in  said  suit  or 
action;  *  *  that  the  said  defendant,  for  and  in  con- 
sideration of  the  sum  of  $350  to  it  paid  by  the  plaintiff, 
duly  indorsed  and  transferred  and  delivered  the  said 
promissory  note  to  the  plaintiff  long  before  the  same 
became  due  and  payable,  and  the  plaintiff  is  now,  and 
ever  since  has  been,  the  holder  and  owner  of  the  said 
promissory  note ;  that  at  the  time  of  the  indorsement  of 
said  note  to  the  plaintiff  the  defendant  orally  agreed  to 
be  absolutely  responsible  and  liable  upon  said  note  to 
the  plaintiff  and  to  pay  the  same,  in  any  event,  if  such 
note  or  any  part  thereof  was  not  paid  by  the  said 
maker  thereof  at  maturity,  and  the  said  defendant 
agreed  to  attend  to  the  collection  of  said  note  from  the 
maker  thereof,  and  pursuant  to  such  agreement  under- 
took to  collect  the  said  note  from  the  said  maker,  and, 
through  the  plaintiff,  notified  the  said  maker,  C.  C. 
Hickok,  a  short  time  before  the  maturity  of  said  note, 
to  pay  said  note  at  the  Capital  National  Bank  of  Salem, 
Oregon,  and  said  defendant  prepared  such  notice  to 
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said  maker  to  pay  as  aforesaid,  and  then  informed 
the  plaintiff  that  said  maker  would  probably  not  be  able 
to  pay  said  note  just  at  maturity,  but  would  be  able  to 
pay  later,  and  the  plaintiff,  pursuant  to  such  agreement, 
and  with  the  defendant's  agreement  and  consent,  left 
the  said  note  at  the  Capital  National  Bank  of  Salem, 
Oregon,  and  the  same  was  there  presented  for  payment 
to  said  maker  on  August  23,  1912,  and  the  said  note 
was  not  then  paid  nor  any  part  thereof,  and  the  plain- 
tiff on  the  next  following  day,  namely,  on  August  24, 
1912,  duly  notified  the  said  defendant  that  said  note 
was  not  paid' nor  any  part  thereof,  and  that  the  maker 
thereof,  C.  C.  Hickok,  had  just  then  informed  the  plain- 
tiff that  he  (said  Hickok)  could  not  then  pay  the  said 
note,  and  requested  further  time  on  said  note  until  he 
sold  his  prune  crop,  and  this  plaintiff  then  asked  said 
defendant  if  it  would  consent  and  agree  to  the  forbear- 
ance of  the  enforcement  of  said  note  and  the  said 
defendant  then  informed  the  plaintiff  that  it  consented 
and  agreed  to  forbearance  in  the  enforcement  of  the 
payment  of  said  note  at  that  time,  and  the  said  de- 
fendant by  its  said  agreements  and  conduct  waived  its 
right  to  the  presentment  of  said  note  to  the  maker  for 
payment  at  Ladd  &  Bush,  Bankers,  Salem,  Oregon, 
and  notice  of  nonpayment  thereafter,  and  the  plaintiff 
relied  upon  the  said  agreements  and  conduct  of  the 
defendant,  and  was  thereby  induced  to  not  present 
said  note  for  payment  to  said  maker  at  said  Ladd  & 
Bush,  Bankers,  and  to  not  notify  said  defendant  of 
nonpayment  thereafter,  and  the  said  defendant  by  rea- 
son of  its  said  agreements  and  conduct  ought  to  be 
and  is  estopped  from  alleging  that  the  said  note  was 
not  duly  presented  on  the  day  of  maturity  to  the  maker 
at  said  Ladd  &  Bush,  Bankers,  and  notice  thereafter 
was  not  duly  given  of  the  nonpayment  of  said  note  to 
the  defendant ;  and  that  the  said  defendant  by  its  said 
agreements  and  conduct  waived  any  further  present- 
ment and  demand,  other  than  as  herein  set  forth,  and 
also  waived  all  notice  of  nonpayment  of  said  note,  and 
agreed  to  be  absolutely  responsible  and  liable  upon 
said  note  to  the  plaintiff  in  any  event,  if  such  note  or 
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any  part  thereof  was  not  paid  by  the  said  maker  there- 
of when  the  same  was  due  and  payable.  * ' 

It  is  also  alleged  that  $75  is  a  reasonable  attorney's 
fee,  and  that  the  note  has  not  been  paid,  nor  any  part 
thereof,  except  $14  interest. 

The  defendant  by  its  answer  admits  the  execution 
and  indorsement  of  the  note,  and  denies  the  other  al- 
legations of  the  complaint.  Upon  the  trial  the  plain- 
tiff called  E.  Schunke  as  a  witness.  He  testified,  in 
substance,  that  he  was  at  the  date  of  the  trial  secretary 
of  the  defendant  corporation,  and  had  served  in  that 
capacity  ever  since  it  was  organized,  and  that  he  was 
empowered  and  authorized  by  the  defendant,  among 
other  things,  to  indorse  and  deliver  promissory  notes 
held  by  the  corporation,  and  that  he  had  indorsed  on 
its  behalf  the  note  described  in  the  amended  complaint 
and  delivered  the  same  to  the  plaintiff  long  prior  to 
its  maturity.  The  plaintiff,  as  a  witness  on  his  own 
behalf,  stated,  in  effect,  that  he  is  and  has  been  for  a 
long  time  a  meat  packer  and  butcher  in  West  Salem, 
Polk  County,  Oregon,  and  had  furnished  meats,  etc., 
to  the  defendant ;  that  in  the  spring  of  1912  the  corpo- 
ration was  indebted  to  him  in  the  sum  of  $150  or  $160 
for  meats,  etc.,  and  that  the  defendant  indorsed  and 
delivered  the  said  note  to  him  in  payment  of  the  said 
account,  and  plaintiff  gave  to  defendant  his  check  for 
$200  or  thereabouts  in  payment  of  the  difference  be- 
tween the  amount  of  the  note  and  the  account.  In 
order  to  prove  the  matters  contained  in  the  third  para- 
graph of  the  complaint  relating  to  presentment  and 
notice  plaintiff's  counsel  asked  him  upon  direct  ex- 
amination the  following  question : 

"Q.  Now,  Mr.  Moll,  just  relate  what  occurred  be- 
tween you  and  Mr.  Schunke  at  that  time  in  reference 
to  this  note.*' 
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The  defendant  objected  upon  the  ground  that  it  was 
incompetent  because  the  transfer  of  the  note  is  made 
by  indorsement,  and  the  contract  between  the  parties 
is  in  writing  and  cannot  be  varied  by  parol  evidence. 
The  court  sustained  the  objection,  and  the  plaintiff 
duly  excepted  to  such  ruling,  and  the  witness  was  not 
permitted  to  answer  the  question.  Thereupon  counsel 
for  plaintiff  stated  to  the  court  that  the  plaintiff 
proposed  to  prove,  and  did  duly  offer  to  prove,  by 
tiie  witness  E.  0.  Moll,  the  following  facts:  That  at 
the  time  of  the  indorsement  and  delivery  of  the  note 
in  question  to  him  there  was  an  arrangement  made 
between  the  defendant  and  himself  whereby  the 
former  assumed  the  duty  of  looking  after  the  collec- 
tion and  payment  of  the  note  and  the  amount  of  dili- 
gence that  it  would  be  necessary  for  plaintiff  to  exer- 
cise. Later  the  defendant's  officer  met  plaintiff  and 
had  a  similar  arrangement  and  wrote  out  a  notice 
to  the  maker  of  the  note.  Plaintiff  signed  it  and 
mailed  it.  On  the  day  the  note  became  due  the  maker 
telephoned  in  to  plaintiff  to  the  effect  that  he  was  not 
then  able  to  pay  it,  but  hoped  to  do  so  within  a  short 
time  upon  selling  his  crop  of  prunes.  To  that  plain- 
tiff replied  that  it  would  be  all  right  if  the  defend- 
ant would  consent.  The  latter  was  called  up  by  tele- 
phone by  the  plaintiff,  who  submitted  the  maker's 
proposition,  and  the  oflBcer  of  the  corporation  assented 
thereto,  and  consented  that  the  maker  of  the  note 
should  be  given  further  time.  Bbvbbsbd. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr,  John  A.  Carson  and  Mr.  John  Bayne. 

For  respondent  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.  Walter  C.  Winslow. 
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* —  . 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

1-5.  The  question  for  determination  is  as  to  the 
waiver  of  presentment  and  notice  of  nonpayment. 
Our  negotiable  instruments  law  provides  that  pre- 
sentment for  payment  is  dispensed  with  by  waiver  of 
presentment,  express  or  implied :  Section  5915,  L.  0. 
L.;  Crawford,  Neg.  Inst,  p.  107,  notes.  Notice  of 
dishonor  may  be  waived  either  before  the  time  of  giv- 
ing notice  has  arrived  or  after  the  omission  to  give 
due  notice,  and  the  waiver  may  be  express  or  im- 
plied :  Section  5942,  L.  0.  L.  When  any  fact  or  trans- 
action exists  which  raises  an  equity  between  the  in- 
dorser  and  indorsee  and  shows  it  to  be  inequitable 
to  enforce  the  written  contract,  there  arises  an  excep- 
tion to  the  general  rule  that  parol  evidence  will  not 
be  admitted  to  vary  the  contract  of  a  blank  indorse- 
ment: Dale  V.  Gear,  38  Conn.  16  (9  Am.  Bep.  353); 
Jones  V.  Alhee,  70  111.  37;  7  Cyc.  1124.  An  agree- 
ment at  or  before  maturity  of  the  note  that  an  exten- 
sion of  time  shall  be  given  is  a  sufficient  circumstance 
or  fact  to  authorize  an  inference  of  waiver:  Daniel, 
Neg.  Inst.  (4  ed.),  §  1106;  Sheldon  v.  Horton,  43  N.  T. 
93  (3  Am.  Rep.  669) ;  Amosheag  Bank  v.  Moore, 
37  N.  H.  539  (75  Am.  Dec.  156) ;  Ridgway  v.  Day,  13 
Pa.  208.  Any  act,  course  of  conduct,  or  language  of 
the  indorser  calculated  to  induce  the  holder  not  to 
make  demand  or  protest  or  give  notice,  or  to  put  him 
off  his  guard,  or  any  agreement  to  that  effect,  will 
dispense  with  the  necessity  of  taking  such  steps: 
Daniel,  Neg.  Inst.  (4  ed.),  §  1103;  Boyd  v.  Bamlc  of  To- 
ledo, 32  Ohio  St.  526  (30  Am.  Rep.  624) ;  Torhert  v. 
Montague,  38  Colo.  325  (87  Pac  1145);  Taunton 
Bank  v.  Richardson,  5  Pick.  (Mass.)  436;  Y eager  v. 
Farwell,  13  Wall,  6  (20  L.  Ed.  476).    The  contingent 
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liability  of  an  indorser  is  changed  into  a  fixed  liabil- 
ity by  waiver  of  demand  and  notice :  Amoskeag  Bank 
V.  Moore,  37  N.  H.  539  (75  Am.  Dec.  156). 

**A  waiver  must  be  made  by  one  having  the  capac- 
ity to  incur  obligations,  but,  inasmuch  as  notice  left 
with  a  clerk  or  party  in  charge  of  an  indorser  *s  place 
of  business  is  sufficient,  it  follows  that  a  waiver  by  a 
person  so  in  charge  is  effective " :  7  Cyc.  1124. 

6.  It  appears  that  plaintiff  resided  in  the  country, 
and  it  was  proper  for  him  to  engage  someone  who 
was  so  situated  as  to  be  able  to  look  after  the  collec- 
tion of  the  note.  When  the  defendant  agreed  to  do 
this  and  entered  upon  that  duty  and  prepared  the 
notice  to  Hickok,  the  maker,  the  natural  result  was 
for  plaintiff  to  believe  that  everything  necessary  in 
the  premises  would  be  done.  Such  arrangement 
would  undoubtedly  cause  him  to  refrain  from  placing 
the  note  in  a  bank  or  in  some  person's  hands  in  order 
that  presentment  for  payment  be  made  and  notice 
of  dishonor  be  given.  Under  these  circumstances 
it  was  the  duty  of  defendant  to  carry  out  the  under- 
taking according  to  its  agreement,  and,  if  anything 
was  omitted,  it  has  no  cause  to  complain.  This  ar- 
rangement was  not  in  conflict  with  or  in  contradiction 
of  the  written  indorsement  in  blank  upon  the  note. 
The  plaintiff  tendered  proof  to  show  that  the  obliga- 
tion of  defendant  to  assume  the  collection  of  the  note 
was  a  subsequent  transaction.  The  time  of  payment 
of  the  note  was  extended  pursuant  to  the  suggestion 
of  defendant.  The  evidence  produced  and  tendered 
plainly  shows  that  the  defendant  waived  presentment 
and  notice  of  nonpayment  of  the  note:  Robinson  v. 
Holmes,  57  Or.  5  (109  Pac.  754). 

7.  It  is  urged  by  counsel  for  defendant  that  it  was 
not  shown  who  the  officer  of  defendant  was  with  whom 
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the  dealings  were  had,  or  that  he  had  authority  to 
bind  the  corporation.  It  is  clear,  however,  from  the 
record,  that  plaintiff  referred  to  Mr.  E.  Schunke,  the 
secretary  of  the  company  during  all  the  time  of  the 
transaction  between  plaintiff  and  defendant,  and  that 
he  was  empowered  by  the  latter  to  indorse  and  de- 
liver notes  ''and  such  things''  for  defendant,  and  had 
so  indorsed  the  note  in  question;  in  fact,  this  author- 
ity was  admitted  by  defendant  upon  the  trial.  This 
proof  was  not  challenged  in  any  way.  The  objection 
of  defendant  to  the  proof  tendered  did  not  cover  this 
point. 

8,  9.  Since  a  corporation  can  act  only  through  its 
agents,  the  authority  and  power  of  the  managing 
officers  of  the  corporation  in  the  aggregate  are  coex- 
tensive with  those  of  the  corporation  itself.  An  officer 
or  agent  may  act  for  and  bind  the  corporation  within 
the  scope  of  the  authority  conferred  upon  him  either 
expressly  or  impliedly:  21  Am.  &  Eng.  Ency.  (2  ed.), 
852. 

The  lower  court  erred  in  granting  the  nonsuit.  The 
evidence  in  the  case  is  all  contained  in  the  record,  and 
it  appears  therefrom  that  under  the  provisions  of  our 
negotiable  instruments  law  the  evidence  tendered 
should  have  been  admitted,  and  the  cause  submitted 
to  the  jury. 

The  jud.ennent  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded  for  a  new  trial.  Reversed. 

Mr.  Chief  Justice  Moore,  Mr.  Justice  Eakin  and 
Mr.  Justice  Harris  concur. 
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Submitted  on  briefs  September  29,  reversed  October  19,  1915. 

FAEMEES'  STATE  BANK  v.  WEST.* 

(152  Pac.  238.) 

Bills  and  Noteg — ^Bona  Fide  Puxdiaser — ^ETldence. 

1.  Evidence  in  an  action  on  a  note  held  sufficient  to  go  to  the  jury 
on  the  issue  whether  plaintiff  was  a  holder  in  due  course  by  transfer 
from  the  payee,  who  obtained  it  from  defendant  by  fraud. 

[As  to  who  is  a  bona  fide  holder  of  a  bill  or  note,  see  notes  in 
9  Am.  Dec.  272;  44  Am.  Dec.  098.] 

From  Columbia;  James  U.  Campbell,  Judge. 

In  Banc.     Statement  by  Mr.  Justice  Eakin. 

This  is  an  action  by  the  Farmers*  State  Bank,  a  cor- 
poration, against  Burt  West  to  recover  upon  a  promis- 
sory note,  of  which  the  following  is  a  copy : 

' '  $250.00.  September  6,  1912. 

**  January  1,  1913,  after  date,  I,  we,  or  either  of  us, 

promise  to  pay  to  the  order  of  self  at  the the  siun 

of  two  hundred  and  fifty  no/100  dollars,  for  value  re- 
ceived, with  interest  at  the  rate  of  eight  per  Gent  per 
annum  until  paid,  together  with  reasonable  attorney's 
fees  in  case  payment  is  not  made  at  maturity.  The 
makers  and  indorsers  hereby  waive  presentment,  de- 
mand, protest,  and  notice  of  nonpayment,  and  the 
benefit  of  any  law  intended  for  the  advantage  or  pro- 
tection of  the  obligor. 

**  Address  .     Number  932. 

'^BuBT  West.'' 

The  complaint  alleges  that  after  the  making  and  exe- 
cution of  said  promissory  note,  and  prior  to  said  date 
of  January  1,  1913,  the  said  defendant,  Burt  West,  for 
value  and  by  the  indorsement  of  his  name  on  the  back 
of  said  note,  assigned  and  transferred  it  to  one  Emery, 

*A8  to  what  circumstances  are  sufficient  to  put  a  purchaser  of  ne> 
gotiable  paper  on  inquiry,  see  notes  in  29  L.  jEL  A.  (K.  S.)  361;  49 
L.  &.  A.  (N.  S.)  395.  BlPOBTEB. 
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who  immediately  transferred  said  note  to  the  plaintiff 
herein.  No  allegation  appears  in  the  complaint  that 
plaintiff  paid  anything  for  said  note. 

The  answer  admits  the  making  of  the  note  and  the 
delivery  thereof  to  one  Emery,  but  denies  that  the 
same  was  given  for  any  consideration,  that  the  plain- 
tiff is  the  owner  of  said  note,  or  that  the  same  was 
ever  assigned  to  it,  alleging  the  fact  to  be  that  the 
plaintiff  acquired  said  note  in  bad  faith,  with  full 
notice  of  the  facts  and  circumstances  under  which  the 
same  was  made,  and  that  said  plaintiff  bank  knew, 
and  with  the  exercise  of  reasonable  care  and  dUigence 
would  have  known,  that  said  note  was  not  a  valid  obli- 
gation, but  was  void  for  fraud  in  its  inception,  was 
given  without  any  consideration,  and  was  obtained  by 
misrepresentation  and  deceit,  as  hereinafter  stated. 
The  answer  then  by  proper  allegations  sets  up  that  the 
note  was  given  to  one  Emery  to  pay  for  25  shares  of 
stock  in  the  Co-operative  Supply  Company,  a  corpora- 
tion, doing  business  in  the  City  of  Portland,  by  means 
of  which  stock  Emery  represented  defendant  would  be 
enabled  to  obtain  supplies  at  reduced  prices ;  that  it 
had  a  stock  on  hand  worth  about  $3,000,000;  that 
Emery  made  many  golden-hued  representations  as  to 
the  value  of  said  stock  and  the  advantages  which  would 
accrue  to  defendant  by  its  purchase,  agreeing  to  hold 
said  note  until  it  became  due,  and,  if  defendant  was 
not  satisfied,  that  his  note  would  be  returned  to  him; 
that  defendant,  believing  and  relying  on  said  represen- 
tations, made  said  note.  He  further  alleges  that  said 
representations  were  false,  in  that  said  Co-operative 
Supply  Company  did  not  have  a  stock  of  $3,000,000,  or 
any  greater  amount  than  $2,000  or  $3,000;  that  he 
could  not  get  supplies  at  reduced  prices,  or  at  any 
price,  nor  was  the  company  able  to  earn  its  stock- 
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holders  anything  whatever;  that  it  was  dishonestly 
conducted  and  had  failed  in  business,  the  stock  being 
utterly  valueless.  These  allegations  were  denied  in 
the  reply.  On  the  trial  the  cashier  of  the  bank  testi- 
fied that  he  knew  Mr.  Emery  by  seeing  him  around  for 
a  week  or  two,  and  that  he  was  canvassing  among  the 
farmers  for  stock;  that  witness  knew  nothing  about 
the  Co-operative  Supply  Company  or  its  ofl&cers ;  that 
he  did  know  Emery's  address,  but  did  not  think  it 
worth  while  to  have  him  indorse  the  note ;  that  he  knew 
West,  but  had  never  done  business  with  him;  that 
Emery  told  him  West  did  not  want  to  pay  interest,  so 
that  was  scratched  out.  He  admitted  he  had  a  tele- 
phone in  the  bank,  and  West  had  one  in  his  house,  but 
asserted  he  had  never  talked  with  West  about  the  note, 
and,  so  far  as  he  knew.  West  did  not  know  that  the 
bank  had  it  until  about  two  weeks  before  the  note  be- 
came due.  He  explained  that  he  talked  with  Emery 
about  the  matter  a  few  days  before  he  bought  the  note ; 
that  he  bought  other  notes  from  Emery,  but  in  none  of 
the  others  was  the  interest  erased.  The  defendant, 
Burt  West,  and  witness  Alexander  Young  testified  to 
matters  tending  to  show  the  misrepresentation  and 
fraud  in  obtaining  said  note ;  that  the  note  was  not  to 
be  delivered  imtil  after  West  could  investigate,  and  he 
could  get  it  back  by  returning  the  stock  at  any  time 
before  January  1,  1913.  This  was  not  disputed.  At 
the  conclusion  of  the  testimony,  on  motion  of  the  plain- 
tiff, the  court  directed  a  verdict  in  its  favor. 

Submitted  on  briefs  without  argument  under  the 
proviso  of  Supreme  Court  Eule  18:  56  Or.  622  (117 
Pac.  xi).  Bevebsed. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  M.  E.  Miller  and  Mr.  Frederic  H.  Whitfield. 

For  respondent  there  was  a  brief  submitted  by  Mr. 
William  B.  DUlard  and  Mr.  Joseph  W.  Day. 

Mb.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

Section  5885,  L.  0.  L.  (Negotiable  Instruments  Act), 
declares  that  a  holder  in  due  course  is,  inter  alia,  a 
holder  who  has  taken  under  the  condition  that  it  is 
complete  and  regular  upon  its  face. 

Section  5958  provides : 

**Any  alteration  which  changes  •  *  the  sum  pay- 
able, either  *  *  principal  or  interest,  *  *  is  a  mate- 
rial alteration.^' 

In  Mahaiwe  Bank  v.  Douglas,  31  Conn.  181,  a  case 
where  the  instrument  had  been  changed,  and  the  bank 
was  claiming  as  an  innocent  holder  in  due  course,  the 
Supreme  Court  of  Connecticut  said : 

**Any  material  alteration  in  a  bill  after  it  is  com- 
plete, made  without  consent  of  the  parties  whose 
names  are  on  it,  releases  them,  *  *  whether  such  alter- 
ation would  operate  to  their  prejudice  or  not.'* 

This  court  further  held  in  this  same  case  that,  not- 
withstanding the  erasures,  unmistakable  evidence  of 
the  original  character  of  the  instrument  remained,  and 
that  it  was  amply  sufficient  to  excite  distrust  and  make 
it  the  duty  of  anyone  to  whom  the  paper  was  offered 
to  inquire  when,  by  whom,  and  by  what  authority  such 
erasures  and  alterations  had  been  made.  This  case  is 
quoted  with  approval  in  Angle  v.  Northwestern  Mutual 
Life  Ins.  Co.,  92  U.  S.  340  (23  L.  Ed.  556) : 
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'*A  person  who  takes  a  bill  which  upon  the  face  of  it 
was  dishonored  cannot  be  allowed  to  claim  the  privi- 
leges which  belong  to  a  bona  fide  holder  without 
notice '^  Andrew  v.  Pond,  13  Pet.  79  (10  L.  Ed.  61). 

'*The  evidence  showed  that  the  check  in  suit  had 
been  changed  before  it  reached  the  plaintiff,  and  that  a 
mere  inspection  of  the  check  showed  such  change. 
There  is  no  evidence  showing  that  the  defendant  au- 
thorized or  assented  to  the  alteration,  but  the  appel- 
lant says  that  he  is  'a  holder  in  due  course,'  and  not  a 
party  to  the  alteration,  and  that,  under  Section  205  of 
the  negotiable  instruments  law,  *  *  he  may  enforce 
payment  on  the  check  according  to  its  original  tenor. 
Section  91,  page  732,  of  the  negotiable  instruments  law 
states  what  constitutes  a  holder  in  due  course. 
According  to  that  section,  a  holder  in  due  course  is  a 
holder  who  has  taken  an  instrument  that  is  complete 
and  regular  on  its  face.  This  instrument  was  not  com- 
plete and  regular  on  its  face  at  the  time  plaintiff  took 
it.  As  we  have  stated  before,  a  mere  inspection  of 
the  instrument  showed  its  defect,  and  therefore,  under 
subdivision  41  of  the  negotiable  instruments  law,  plain- 
tiff had  notice  of  an  infirmity  in  the  instrument  at  the 
time  he  took  if:  Elias  v.  Whitney,  50  Misc.  Bep.  326 
(98  N.  Y.  Supp.  667). 

The  alteration  of  the  note  in  this  action  was  made  by 
authority  of  the  defendant,  but  the  plaintiff  took  it 
with  only  the  explanation  of  Emery,  whom  he  very 
slightly  knew,  when  the  alteration  was  vital  if  unau- 
thorized. Notice  may  be  actual  or  it  may  be  inferred 
from  facts  proved. .  The  cashier  knew  that  Emery  was 
selling  stock  in  a  concern  of  which  he  knew  nothing  to 
farmers  in  the  vicinity.  This  would  give  at  least  an 
inference  that  he  knew  what  was  the  consideration  of 
the  note.  There  were  other  circumstances,  on  which 
we  will  not  comment  as  the  case  must  go  back  for  re- 
trial, from  which  reasonable  men  might  infer  notice. 
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Under  the  facts  and  the  law,  we  think  there  was 
enough  in  the  case  to  have  been  submitted  to  the  jury. 
The  judgment  is  reversed  and  a  new  trial  granted. 

Bevebsed. 

Mb.  Justice  Habbis  concurs  in  the  result 


Argued  October  4,  reversed  Oetober  19,  1915. 

RAPP  V.  MULTNOMAH  COUNTY. 

(152  Pae.  243.) 
OoiiutieB — Actions. 

1.  Where  the  plaintiff  sues  under  the  Employers'  Liability  Act 
(Laws  1911,  p.  16)  for  personal  injuries  sustained  while  an  employee 
of  the  county,  his  action  is  one  of  tort  resting  on  negligence  and  will 
not  be  heard,  as  the  county  can  be  sued  only  under  Section  358, 
L.  O.  L.,  which  permits  suits  against  a  county  on  its  contracts  only. 

[As  to  liability  of  state  as  employer  within  Employers'  Liabil- 
ity Act,  see  note  in  Ann.  Cas.  1914B,  889.] 

CTountles— Liability  for  Torts — Statats— Implied  BepesL 

2.  Section  358,  L.  O.  L.,  which  limits  actions  aeainst  a  county  to 
causes  founded  on  contract,  is  not  repealed  or  amended  by  implication 
by  the  Employers'  Liability  Act,  which  fails  explicitly  to  mention 
counties,  since  repeals  by  implication  are  not  favored. 

Ckmstltntional  Law— Judicial  Functions — ^Matters  of  Poliej. 

3.  Where  the  legislature  failed  to  include  counties  in  the  operation 
of  the  Employers'  Liability  Act,  the  courts  will  not  apply  the  act  to 
actions  against  tbem,  although  as  a  matter  of  policy  the  law  ought  so 
to  be  applied. 

From  Multnomah ;  William  N.  Gatens,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bubnbtt. 

The  plaintiff,  Charles  Rapp,  was  employed  by  Mult- 
nomah County  in  repairing  the  approach  to  a  ferry 
maintained  by  the  county  across  the  Willamette  River 
at  Sellwpod.  He  alleges  that  the  task  in  hand  con- 
sisted in  excavating  and  grading  for  the  purpose  of 
receiving  mudsills  on  which  to  lay  the  planking  for  the 
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approach,  and,  while  he  was  digging,  a  team  driven  by 
another  employee  came  along  near  the  pit  in  which  he 
was  at  work,  and  one  of  the  horses  fell,  striking  the 
plaintiff,  and  inflicting  an  injury  for  which  he  would 
recover  damages.  It  is  charged  in  substance  that  the 
injury  was  caused  by  the  negligent  way  in  which  the 
team  was  managed,  and  that  the  work  could  have  been 
carried  obu  with  safety  by  requiring  the  teamster  to 
keep  away  from  close  proximity  to  the  plaintiff.  A 
demurrer  to  the  complaint  was  overruled.  The  de- 
fendant answered,  denying  the  negligence  and  the 
injuries  averred,  and  interposed  the  defenses  of  con- 
tributory negligence,  negligence  of  a  fellow- servant, 
and  assumption  of  risk. 

The  answer  was  traversed  by  the  reply.  There  was 
a  judgment  of  $100  for  the  plaintiff,  and  the  defendant 
appealed.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Samuel  H.  Pierce,  Mr.  Walter  H.  Evans,  District 
Attorney,  and  Mr.  Arthur  A.  Murphy,  Deputy  District 
Attorney,  with  an  oral  argument  by  Mr.  Pierce. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Isham  N.  Smith,  Mr.  Lon  L.  Parker  and  Mr.  Rich- 
ard  Talhoy,  with  an  oral  argument  by  Mr.  Smith. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1.  It  is  necessary  only  to  consider  the  pivotal  ques- 
tion in  this  case.  It  is  whether  or  not  the  Employers ' 
Liability  Act  (Laws  1911,  p.  16)  applies  to  counties  in 
this  state.  The  plaintiff  declares  under  the  last  clause 
of  Section  1  of  the  act,  reading  thus : 
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''And  generally,  all  owners,  contractors,  or  subcon- 
tractors, and  other  persons  having  charge  of,  or 
responsible  for,  any  work  involving  a  risk  or  danger  to 
the  employees  or  the  public,  shall  use  every  device, 
care  and  precaution  which  it  is  practicable  to  use  for 
the  protection  and  safety  of  life  and  limb,  limited  only 
by  the  necessity  for  preserving  the  eflSciency  of  the 
structure,  machine,  or  other  apparatus  or  device,  and 
without  regard  to  the  additional  cost  of  suitable  mate- 
rial or  safety  appliance  and  devices.'' 

The  earlier  part  of  the  section  lays  its  injunction 
upon  **all  owners,  contractors,  subcontractors,  corpo- 
rations or  persons  whatsoever  engaged  in  the  construc- 
tion, repairing,  alteration,  removal  or  painting  of  any 
building,  bridge,  viaduct  or  other  structure.'' 

A  statutory  duty  is  imposed  upon  the  persons  and 
corporations  included  within  the  purview  of  this  stat- 
ute. Although  a  plaintiff  may  be  in  the  employ  of 
those  controlled  by  the  law  at  the  time  of  receiving  an 
injury,  his  right  to  recover  does  not  depend  upon  the 
contract  of  employment  which  the  parties  have  made. 
It  rests  solely  upon  the  legislative  mandate  the  viola- 
tion of  which  is  a  tort  and  not  a  breach  of  the  contract. 
The  law  is  not  affected  by  the  contract  and  a  disobedi- 
ence of  the  statute  is  not  an  infraction  of  the  agree- 
ment.    The  instant  case  is  an  action  for  tort. 

Section  358,  L.  0.  L.,  says : 

*'An  action  may  be  maintained  against  any  of  the 
organized  counties  of  this  state  upon  a  contract  made 
by  such  county  in  its  corporate  character,  and  within 
the  scope  of  its  authority,  and  not  otherwise." 

These  are  plain  words,  and  exclude  an  action  for 
tort,  unless  the  right  to  maintain  the  same  can  be  de- 
rived from  the  Employers'  Liability  Act.  It  is  the 
settled  rule  in  this  state  that  neither  the  state  itself, 

77  Or.— 8» 


610  Rapp  v.  Multnomah  County.  [77  Or. 

— ' 

nor  one  of  its  counties,  which  are  but  instrumentalities 
of  the  state  in  exercise  of  its  sovereignty,  can  be  sued, 
unless  upon  express  permission  given  by  the  legisla- 
tive power  in  the  form  of  a  statute  permitting  the 
same.  Public  policy  forbids  that  the  state  shall  be 
made  a  defendant  in  litigation  without  its  consent,  and 
as  counties  are  regarded  as  parts  of  the  government 
the  exemption  is  in  good  reason  also  extended  to  them, 
unless  a  statute  exists  expressly  allowing  the  mainte- 
nance of  actions  against  them.  The  right  of  action 
cannot  be  grounded  upon  mere  implication.  The  state 
does  not  promulgate  its  own  laws  against  itself  or 
against  its  governmental  subordinates,  unless  it  is  so 
directly  declared  by  the  legislative  power  of  the  state. 
A  statute  imposing  a  new  liability,  where  otherwise 
none  would  exist,  must  be  construed  strictly:  McFer- 
ren  v.  Umatilla  Co.,  27  Or.  311  (40  Pac.  1013) ;  Jones 
V.  Union  Co.,  63  Or.  566  (127  Pac.  781,  42  L.  R.  A. 
(N.  S.)  1035,  and  note). 

2.  Moreover,  repeals  or  amendments  by  mere  impli- 
cation are  not  favored,  and  Section  358,  L.  0.  L.,  in 
limiting  actions  against  a  county  to  causes  founded 
only  upon  a  contract  and  **not  otherwise,"  cannot  be 
held  to  be  repealed  or  amended  by  mere  inference 
under  the  Employers'  Liability  Act,  which  does  not 
explicitly  mention  counties  as  within  its  scope.  This 
rule  is  supported  by  the  following  authorities :  Lewis ' 
Sutherland,  Statutory  Construction  (2  ed.),§514; 
Templeton  v.  Linn  Co.,  22  Or.  315  (29  Pac.  795,  15 
L.  R.  A.  730) ;  Seton  v-  Hoyt,  34  Or.  266  (55  Pac.  967, 
75  Am.  St.  Rep.  641,  43  L.  R.  A.  634) ;  Schroeder  v. 
Multnomah  Comity,  45  Or.  96  (76  Pac.  772).  The 
Seton-Eoyt  Case  was  treating  of  the  liability  of  a 
county  for  interest  on  a  claim  against  it.  Mr.  Chief 
Justice  WoLVEBTON  used  this  language : 
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**Nor  is  the  state  within  the  purview  of  a  general  law 
regulating  the  rate  of  interest  upon  money  due  or  to 
become  due,  and  this  goes  upon  the  ground  that  a 
sovereign  is  not  bound  by  the  words  of  a  statute  unless 
it  is  expressly  named  [citing  authorities].  That  the 
county  is  but  the  agent  or  instrumentality  of  the  state, 
constituted  and  employed  essentially  for  the  promotion 
of  its  general  government,  and  therefore  subject  to 
like  rules  and  restrictions  governing  its  liabilities  as 
of  the  state,  there  can  be  no  controversy. '* 

3.  Much  was  said  at  the  argument  to  the  effect  that 
the  county  ought  to  provide  for  the  safety  of  its  em- 
ployees like  any  other  employer,  but  this  constitutes 
only  moral  obligation,  and  until  the  legislative  power 
grants  permission  to  sue  a  county,  which  is  one  of  the 
state's  governmental  instrumentalities,  the  mere  ethi- 
cal duty  cannot  be  recognized  by  the  judiciary.  The 
county  was  not  amenable  to  this  action.  It  was  error 
to  overrule  the  demurrer  to  the  complaint. 

The  judgment  of  the  Circuit  Court  is  reversed. 

Bevebsbd. 

Jkf  R.  Chief  Justice  ]tf  oore,  Mb.  Justice  MoBbide  and 
Mb.  Justice  Benson  concur. 


Argued  September  29,  affirmed  October  19,  1915. 

MACKAY  V.  COMMISSION  OF  THE  PORT  OF 

TOLEDO. 

(152  Pac.  250.) 

Master  and  Servant— Employen'  Liability  Act — Scope— Injuries. 

1.  Employers'  Liability  Act  (Laws  1911,  p.  16),  Section  1,  requir- 
ing all  persons  having  charge  of  or  responsible  for  any  work  involv- 
ing danger  to  the  employee  to  nse  every  device  and  precaution  prac- 
ticable for  the  safety  of  life  and  limb,  the  final  clause  of  which 
declares  that  generally  all  owners  or  contractors  having  charge  of 
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such  work  shall  use  such  deyices,  etc.,  is  not  restricted  to  the  partic- 
ular persons  mentioned  in  the  first  part  of  the  section,  but  extends  th« 
scope  of  the  statute  to  all  persons  having  charge  of  or  responsible  for 
anjr  work  involving  risk  or  danger  to  employees. 

[As  to  what  is  "accident  arising  out  of  and  in  course  of  em- 
ployment" under  Employers'  Liability  Act,  see  note  in  Ann.  Gas. 
1914D,  1284.] 

Master  and  Sennnt— Qaestlon  for  Jury— Dangerous  Work. 

2.  Under  such  act  the  question  whether  the  work  involved  ,a  danger 
is  one  of  fact  to  be  determined  by  the  jury,  rather  than  a  question  of 
law. 

Monlcipal  Ck>rporations— Action— Ooyemmental  or  Bfinlstexlal  Doty — 
Improvement  of  Biver — "Other  Pnblic  Corporatlona." 

3.  Under  Section  358,  L.  O.  L.,  providing  that  an  action  may  be 
maintained  against  any  county  and  against  any  of  the  other  public 
corporations  mentioned  in  Section  357,  in  its  corporate  character  and 
within  the  scope  of  its  authority,  or  for  an  injury  arising  from  some 
act  or  omission  of  such  other  public  corporation,  a  municipal  corpora- 
tion designated  a  port,  organized  under  Sections  6114-6125,  L.  0.  L., 
is  within  the  class  of  "the  other  public  corporations,"  and  in  the 
execution  of  the  actual  work  of  improving  a  public  highway,  a  river, 
was  liable  for  injury  to  an  employee  from  the  breaking  of  an  old, 
worn  ladder  furnished  as  part  of  the  equipment  of  a  dredger. 

Master  and  Senrant— Employers^  liability  Act— Employers  Liable- 
Municipal  Corporation. 

4.  A  municipal  corporation  designated  a  port,  incorporated  under 
Sections  6114-6125,  L.  O.  L.,  and  liable  at  common  law  for  injury  to 
employees  while  engaged  in  actual  ministerial  work,  was  subject  to 
the  provisions  of  the  Employers'  Liability  Act. 

Trial — ^Beqneeted  Instructions— Oiyen  Instructions. 

5.  Requested  instructions,  which,  so  far  as  applicable,  were  fully 
covered  by  the  instructions  given,  were  properly  refused. 

Appeal  and  Error — ^Harmless  Error — ^Admission  of  Byidence. 

6.  In  an  action  by  an  employee  against  a  municipal  corporation 
designated  a  port,  to  recover  for  personal  injury  from  the  breaking  of 
a  defective  ladder,  error,  if  any,  in  admitting  evidence  that  aiter 
plaintiff  went  to  work  on  the  dredger  one  of  the  port  commissioners 
told  him  that  one  R.  was  his  boss  and  to  do  whatever  he  told  him  to 
do,  was  harmless,  since  the  action  fell  within  the  scope  of  the  Em- 

Sloyers'  Liability  Act,  and  the  port  would  be  bound  by  the  acts  or 
irections  of  the  foreman  of  the  work. 

Trial — ^Instructions — ^Assuming  Facts. 

7.  In  such  action  an  instruction  that,  if  plaintiff  was  entitled  to 
a  verdict,  the  jury  should  assess  damages  sustained  by  reason  of  the 
injury,  with  the  right  to  consider  the  pain  and  suffering  already- 
undergone  and  the  future  suffering,  the  loss  of  earning  capacity,  and 
should  determine  the  sum  which  would  compensate  him  for  his  injury, 
was  not  objectionable  as  assuming  any  fact. 

From  Lincoln :  Lawbbnob  T.  Harris,  Judge. 
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Department  2.    Statement  by  Mb.  Justice  Benson. 

This  is  an  action  by  William  Mackay  against  the 
Commission  of  the  Port  of  Toledo,  a  corporation  for 
damages  for  personal  injuries.  Defendant  is  a  cor- 
poration organized  nnder  and  pursuant  to  the  provi- 
sions of  Sections  6114  to  6125,  inclusive,  L.  0.  L. 

The  complaint  alleges,  in  substance,  that  defendant 
at  the  time  of  the  alleged  injuries  owned  and  operated 
near  Toledo,  in  Lincoln  County,  a  certain  dredger  used 
in  deepening  the  rivers  and  bays  in  said  vicinity ;  that 
on  said  date,  and  some  time  prior  thereto,  plaintiff  was 
employed  by  defendant  on  and  about  said  dredger; 
that  the  work  involved  a  risk  or  danger  to  him  as  an 
employee  and  was  a  hazardous  occupation ;  that  while 
he  was  so  employed  defendant  and  its  duly  authorized 
agent  on  April  19,  1913,  ordered  him  to  prepare  the 
dredger  for  operation  on  April  21,  1913,  to  fill  the 
boiler  by  connecting  the  same  by  means  of  a  hose  with 
a  hydrant  on  the  dock  at  which  the  dredger  rested,  and 
to  start  a  fire  in  the  engine-room  thereof;  that  at  the 
proper  time  for  performing  these  duties  the  dredger 
was  about  ten  feet  below  the  hydrant  from  which  he 
was  e^cpected  to  procure  the  water  for  filling  the 
boiler;  that  defendant  provided  him  with  a  hose  and 
ladder  with  which  to  reach  the  hydrant ;  that  he  placed 
the  ladder  in  a  careful  and  prudent  maimer  and 
climbed  the  same  for  the  purpose  of  examining  the 
threads  on  the  nozzle  of  the  hydrant  in  order  to  deter- 
mine which  end  of  the  hose  to  carry  up ;  that  the  ladder 
was  defective,  in  that  it  was  old,  worn,  and  one  side 
thereof  was  broken  and  shorter  than  the  other;  that 
the  deck  of  the  dredger  was  wet  and  slippery;  that 
without  any  negligence  on  his  part  the  ladder  slipped 
and  fell,  throwing  him  against  an  iron  chock  which  was 
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a  permanent  fixture  upon  the  deck  of  the  dredger, 
thereby  causing  the  injury  of  which  he  complains. 
There  are  other  allegations  tending  to  bring  the  action 
within  the  provisions  of  the  Employers  *  Liability  Act. 
The  defendant  answered,  denying  generally  the  alle- 
gations of  the  complaint,  and  pleading  aflSrmatively 
that  defendant  is  a  corporation  organized  and  acting 
exclusively  for  governmental  purposes  and  the  public 
good,  and  without  profit  to  itself  or  anyone  else ;  that 
at  all  times  since  organization  it  has  been  employed  in 
improving  the  channel  of  the  Yaquina  River  and  its 
tributaries  for  purposes  of  navigation,  for  the  public 
good,  and  without  profit ;  that  any  injuries  received  by 
plaintiflf  were  so  received  while  defendant  was  using 
the  dredger  for  such  governmental  purposes;  that 
plaintiff  was  employed  at  the  time  as  a  watchman  only, 
for  the  purpose  of  guarding  the  dredger  from  injury 
by  fire  or  otherwise;  that  defendant  had  provided  a 
boat  for  the  purpose  of  enabling  its  employees  to  go  to 
and  from  the  dredger  to  the  dock,  which  constituted  a 
safe  and  eflScient  means  therefor;  that  the  ladder 
whereby  plaintiflf  was  hurt  was  placed  upon  the 
dredger  by  the  plaintiflf  and  his  coemployees  without 
the  knowledge  or  consent  of  defendant,  and  was  used 
by  plaintiflf  and  his  fellow- servants  for  the  sole  pur- 
pose of  accommodating  their  personal  wishes  and 
desires.  Then  follow  allegations  of  contributory  negli- 
gence and  assumption  of  risk.  A  demurrer  was  inter- 
posed to  the  first  affirmative  defense,  which  sets  up 
the  contention  that  defendant  was  a  municipal  corpo- 
ration at  the  time  of  the  alleged  injury  employed  in 
widening  and  deepening  the  channel  of  the  Yaquina 
River  and  its  tributaries  as  a  public  and  governmental 
duty,  and  therefore  not  liable  for  acts  of  negligence. 
The  demurrer  was  sustained,  and  a  reply  was  filed 
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consisting  of  a  general  denial.    From  a  judgment  for 
plaintiff,  this  appeal  is  taken.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Weatherford  d  Weatherford  and  Messrs. 
Hawkins  d  McClusky,  with  an  oral  argument  by  Mr. 
James  K.  Weatherford. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  McFadden  <&  Clarke  and  Mr.  J.  F.  Stewart, 
with  an  oral  argument  by  Mr.  Arthur  Clarke. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

We  shall  consider  the  various  assignments  of  error 
in  the  same  order  in  which  they  are  discussed  in  ap- 
pellant's brief. 

1.  Assignment  numbered  10  involves  a  construction 
of  the  Employers'  Liability  Act  (Laws  1911,  p.  16), 
since  defendant  contends  that  climbing  a  ladder  does 
not  involve  the  use  of  machinery  or  any  of  the  enumer- 
ated employments  mentioned  in  Section  1  of  the  law, 
and  that  therefore  the  acts  complained  of  do  not  fall 
within  the  scope  of  the  statute,  and  that  it  was  entitled 
to  the  directed  verdict  for  which  it  asked.  Attention 
has  been  directed  so  frequently  to  the  final  clause  of 
Section  1  of  the  Employers '  Liability  Act  that  it  would 
seem  to  be  unnecessary  to  reiterate  its  terms ;  but  for 
the  purpose  of  this  discussion  we  may  say  that  it  reads 
thus: 

''And  generally,  all  owners,  contractors  or  subcon- 
tractors and  other  persons  having  charge  of,  or  re- 
sponsible for,  any  work  involving  a  risk  or  danger 
to  the  employees  or  the  public,  shall  use  every  device, 
care  and  precaution  which  it  is  practicable  to  use  for 
the  protection  and  safety  of  life  and  limb,  limited  only 
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by  the  necessity  for  preserving  the  efficiency  of  the 
structure,  machine  or  other  apparatus  or  device,  and 
without  regard  to  the  additional  cost  of  suitable 
material  or  safety  appliance  and  devices.'* 

Commenting  upon  this  clause,  in  the  case  of  Davis 
V.  Carlton  Limber  Co.,  77  Or.  441  (151  Pac.  652),  Mr. 
Justice  Bean  says : 

*  *  It  may  now  be  regarded  as  settled  by  the  decisions 
of  this  court  that  the  general  clause  of  the  law  quoted 
above  is  not  restricted  to  the  particular  persons  and 
acts  mentioned  in  the  first  part  of  the  section,  but  that  it 
amplifies  the  scope  of  the  statute,  by  extending  its  in- 
junction to  all  persons  having  charge  of  or  responsible 
for  any  work  involving  a  risk  or  danger  to  the  em- 
ployees or  the  public. ' ' 

2.  The  question  as  to  whether  or  not  the  work  in- 
volved a  risk  or  danger  is  one  of  fact,  to  be  determined 
by  the  jury,  rather  than  a  question  of  law,  and  we  are 
not  at  liberty  to  disturb  their  finding  thereon. 

3.  We  come  next  to  a  consideration  of  the  demurrer 
to  defendant's  first  affirmative  answer,  pleading  ex- 
emption from  liability  by  reason  of  the  fact  that  it  is  a 
municipal  corporation  and  was  engaged  in  govern- 
mental  functions  at  the  time  of  the  alleged  injury. 
Section  358,  L.  0.  L.,  reads  thus : 

''An  action  may  be  maintained  against  any  of  the 
organized  counties  of  this  state  upon  a  contract  made 
by  such  county  in  its  corporate  character,  and  within 
the  scope  of  its  authority,  and  not  otherwise;  and  an 
action  may  be  maintained  against  any  of  the  other 
public  corporations  in  this  state  mentioned  in  Section 
357,  in  its  corporate  character,  and  within  the  scope  of 
its  authority,  or  for  an  injury  to  the  rights  of  the 
plaintiff  arising  from  some  act  or  omission  of  such 
other  public  corporation, ' ' 
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It  must  be  conceded  that  defendant  is  a  municipal 
corporation  and  in  the  class  of  **the  other  public  cor- 
porations'* mentioned  in  the  statute  just  quoted  which 
the  law  permits  to  be  sued  in  their  corporate  character 
for  an  injury  to  the  rights  of  a  plaintiff  arising  from 
its  acts  or  omissions.  As  to  such  corporations  the 
courts  have  undertaken  to  make  a  distinction  between 
such  acts  as  are  governmental  or,  in  a  sense,  judicial, 
upon  the  one  hand,  and  such  as  are  ministerial  or  for 
the  sole  benefit  of  the  corporation,  upon  the  other. 
This  distinction,  while  clear,  is  diflScult  of  definition  in 
general  terms,  and  must  be  determined  largely  upon 
the  facts  of  the  individual  case.  In  this  case,  however, 
the  decisions  of  this  court  have  rendered  our  task  less 
diflScult  than  would  have  been  possible  without  such 
clear  and  apt  statements  of  the  law.  In  the  case  of 
Wagner  v.  Portland,  40  Or.  389  (60  Pac.  985,  67  Pac. 
300),  Mr.  Justice  Wolvbrton  says: 

**But  the  case  at  bar  is  distinguishable  from  any  of 
those  cases,  or  any  that  we  have  been  able  to  find 
applying  the  doctrine  referred  to  therein.  Here  the 
city  was  acting  in  the  discharge  of  a  legal  duty  to  re- 
pair the  fire-alarm  system,  and  the  case  is  one  of  com- 
mon employment  for  the  performance  of  a  special 
service  for  and  in  behalf  of  the  city.  The  duty  was 
being  performed  through  the  instrumentality  of  pri- 
vate or  corporate  agencies,  and  not  through  the  fire 
department  or  its  oflScers,  or  through  oflScers  of  the 
cily  whose  duty  it  was  to  perform  such  work;  and  it 
might  be  added  that  the  work  of  repairing  was  an  act 
ministerial  in  its  nature.  In  a  similar  case  (Mtdcairns 
V.  City  of  Janesville,  67  Wis.  24  (29  N.  W.  565),  where 
the  city  was  engaged  in  the  construction  of  a  cistern 
for  the  use  of  the  fire  department,  and  an  employee 
was  injured  through  the  negligence  of  other  employees, 
it  was  held  that  the  city  was  liable,  under  the  doctrine 
of  respondeat  superior;  so  in  McCaughey  v.  Tripp,  12 
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E.  L  449,  where  an  employee  was  injured  while  the 
City  of  Providence  was  engaged  in  the  construction  of 
a  city  hall :  See,  also,  Donahoe  v.  Citt/  of  Kansas  City, 
136  Mo.  657  (38  S.  W.  571) ;  City  of  Toledo  v.  Cone, 
41  Ohio  St.  149.  From  these  latter  authorities  we  are 
impelled  to  the  conclusion  that  corporate  liability  ex- 
ists in  the  case  at  bar,  and  that  the  further  and  sepa- 
rate defense  of  nonliability  was  therefore  properly 
stricken  out. ' ' 

Again  in  the  case  of  Giaconi  v.  Astoria,  60  Or.  12 
(113  Pac.  855,  118  Pac.  180),  in  the  original  opinion, 
written  by  Mr.  Justice  Moore,  we  find  the  following 
language : 

**A  municipal  corporation,  in  devising  plans  for  im- 
proving public  highways  within  its  borders,  acts 
judicially,  and  when  proceeding  in  good  faith  is  not 
liable  for  errors  of  judgment ;  but  in  constructing  the 
work  it  acts  ministerially,  and  is  bound  to  see  that  the 
plan  is  executed  in  a  reasonably  safe  and  skillful 
manner. ' ' 

And  further  in  the  same  opinion  it  is  reiterated 
thus: 

**The  execution  of  the  plan  is  a  ministerial  service, 
and  for  any  negligent  performance  thereof  liability 
attaches.'' 

In  the  opinion  upon  rehearing  of  the  same  case  we 
find  Mr.  Justice  Burnett  emphasizing  the  same  doc- 
trine and  supporting  it  with  abundant  authority.  In 
the  case  at  bar  we  find  a  municipal  corporation  im- 
proving a  public  highway,  the  Yaquina  River,  and  en- 
gaged in  the  actual  execution  of  the  work.  It  follows 
that  the  demurrer  was  properly  sustained. 

4.  In  this  connection  there  has  been  some  discussion 
as  to  whether  or  not  such  a  public  corporation  is  sub- 
ject to  the  provisions  of  the  Employers'  Liability  Act. 
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It  seems  xjlear  to  us,  however,  that  if  it  is  amenable  to 
a  common-law  liability,  as  is  held  in  the  cases  cited,  it 
must  logically  follow  that  it  is  liable  under  a  statute 
so  comprehensive  in  its  scope  as  the  one  to  which  refer- 
ence is  made.  In  the  case  of  Josupeet  v.  City  of 
Niagara  Fails,  70  Misc.  Rep.  638  (127  N.  Y.  Supp.  527), 
the  court  says : 

**If  it  be  the  individual  duty  of  the  municipality  to 
keep  the  streets  in  repair  and  in  condition  for  travel, 
it  must  employ  men  for  that  purpose,  and  it  must  exer- 
cise toward  them  the  same  care  for  their  safety  of 
life  and  limb  as  individual  employers  are  bound  to 
exercise  toward  their  employees.  We  can  see  no 
reason  why  a  municipality  should  not  be  held  to  the 
same  care  for  the  safety  of  its  employees  as  an  indi- 
vidual, nor  why  all  the  provisions  of  the  Employers* 
Liability  Act  (Consol.  Laws,  c.  31,  §§  200-204)  should 
not  apply  to  cities  equally  as  to  private  corporations 
or  individuals — employers  of  labor.  The  act  makes  no 
exceptions  in  favor  of  municipalities,  and  considera- 
tions of  public  policy  require  none  should  be  made  by 
judicial  construction  or  decision.** 

The  same  doctrine  is  declared  in  5  Labatt's  Master 
&  Servant,  Section  1666. 

5.  Considering  assignments  of  error  numbered  4 
and  5,  it  is  sufficient  to  say  that,  so  far  as  the  requested 
instructions  were  pertinent  and  applicable,  they  were 
fully  covered  by  the  instructions  which  the  court  gave. 

6.  Assignments  numbered  1  and  2  are  to  the  effect 
that  the  court  erred  in  permitting  the  plaintiff  to  tes- 
tify over  objection,  that  after  he  went  to  work  on  the 
dredger  he  had  a  conversation  with  Clarke  Copeland. 
one  of  the  port  commissioners,  in  which  the  latter  said 
to  him:  '*Dave  Ross  is  your  boss.  Do  whatever  he 
tells  you  to.  *  *  If  there  was  any  error  in  admitting  this 
testimony,  it  was  harmless,  since,  if  this  action  falls 
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within  the  scope  of  the  Employers'  Liability  Act,  and 
we  think  it  does,  the  corporation  would  be  bound  by 
the  acts  or  directions  of  the  foreman  of  the  work,  and 
there  was  ample  evidence  that  Ross  was  such  foreman, 
in  charge  of  the  dredger,  and  directing  the  *'deck 
hand"  as  to  what  he  wanted  done. 

?•  The  last  point  for  our  consideration  is  defend- 
ant's objection  to  instruction  numbered  32,  given  by 
the  court  as  follows : 

**If  you  find  that  the  plaintiff  is  entitled  to  a  verdict 
it  will  be  then  your  duty  to  assess  the  damages  plain- 
tiff has  sustained  by  reason  of  the  injury,  and  you  have 
the  right  when  assessing  the  damages  to  take  into  con- 
sideration the  bodily  pain  and  suffering  that  plaintiff 
has  already  undergone  and  will  hereafter  suffer  on  ac- 
count of  the  injuries  received,  also  the  loss  of  power 
to  perform  labor  and  duties  which  he  would  be  called 
upon  to  perform  in  his  condition  in  life  and  the  im- 
pairment of  his  capacity  to  earn  money,  and  if,  after 
considering  all  these  elements  of  damages,  you  con- 
clude that  the  plaintiff  is  entitled  to  recover,  it  is  your 
duty  to  determine  the  sum  that,  in  your  judgment,  will 
compensate  plaintiff  for  injuries  he  received,  not  ex- 
ceeding the  amount  asked  for  in  the  complaint/' 

The  instruction  does  not,  so  far  as  we  can  discover, 
assume  any  fact,  but  leaves  it  entirely  to  the  jury  to 
determine.  It  may  be  noted  that  the  same  instruction 
has  been  approved  by  this  court  in  the  case  of  Doyle  v. 
Southern  Pac.  Co.,  56  Or.  495  (108  Pac.  201). 

Finding  no  substantial  error  in  the  record,  the  judg- 
ment of  the  lower  court  is  aflSrmed.  Affibmed. 

Mb.  Justice  McBride  and  Mb.  Justice  Bean  concur. 

Mb.  Chief  Justice  Moobe  dissenting. 
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WILLIS  V.  HOBTICULTUEAL  FIEE  BELIEF.^ 

(152  Pac.  259.) 

AppMl  and  Error—ETldence — ^Motions  to  St  Ike— Neceesity. 

1.  Where  an  answer  was  not  responsive  to  a  question,  the  injured 
party  must  move  to  strike  it,  or  the  matter  cannot  be  reviewed. 

Witnesses— Error  In  Evidence— Oorrection. 

2.  Where  a  witness,  in  au  action  on  a  fire  policy  who  had  signed 
the  proofs  of  loss,  made  a  mistake  either  in  his  computations  or  his 
testimony,  another  witness  may  account  for  the  mistake,  if  the  first 
cannot  be  recalled. 

[As   to   when    concealment    or    misrepresentation    avoids    fire 
policy,  see  note  in  36  Am.  Bep.  629.] 

Witne8se»— Examination — Scope. 

3.  In  an  action  on  a  fire  policy,  where  the  insured,  who  signed  the 
proofs  of  loss,  was,  on  cross-examination,  asked  if  the  adjuster  called 
his  attention  to  the  fact  he  enumerated  81  iron  bedsteads,  and  it  ap- 
peared that  there  had  been  a  mistake  in  computations,  it  is  proper  to 
allow  the  insured  on  redirect  examination  to  testify  that  the  adjuster 
did  not  suggest  he  refresh  his  memory  as  to  the  number  of  iron  bed- 
steads destroyed  by  inspecting  the  ruins,  even  though  it  is  not  the 
duty  of  the  adjuster  to  aid  the  insurer  in  making  proofs  of  loss. 

Evidence— Opinion  Evidence — Expert  Testimony. 

4.  An  experienced  furniture  dealer  who  had  inspected  in  a  store  a 
stock  of  furniture  insured  is  competent  to  testify  as  to  its  value  and 
that  it  was  worth  the  amount  of  the  policy,  where  the  invoices  were 
destroyed. 

[As  to  when  the  opinions  of  nonexperts  are  admissible,  see  note 
in  SO  Am.  St.  Bep.  38.] 

Insurance — ^Fire  Policies — ^Actions — ^Evidence. 

5.  In  an  action  on  a  fire  policy  where  it  was  contended  that  false 
statements  in  the  proofs  of  loss  avoided  the  policy  and  precluded  re- 
covery, the  question  whether  the  statements  were  intentionally  false 
so  as  to  prevent  recovery  held,  under  the  evidence,  for  the  jury. 

Insurance — ^Flre  P(dlcies — ^Proofs  of  Loss. 

6.  Where  a  fire  policy  provided  that  any  false  statements  or  false 
swearing  by  the  insured  relating  to  the  insurance  or  subject  matter 
before  or  after  loss  should  avoid  the  policy,  unintentional  false  state- 
ments in  the  proofs  of  loss  will  not  preclude  recovery. 

From  Lake :  Henry  L.  Benson,  Judge. 


*A8  to  effect  of  false  swearing  in  proofs  of  loss,  see  note  in  32 
Ifc  B.  A.  (N.  S.)  463.  BsPOETKB. 
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Department  L    Statement  by  Mb.  Chief  Justice 

MOOBE. 

This  is  an  action  by  Richard  Willis  and  E.  R.  Willis, 
partners  as  Willis  Furniture  Company,  against  the 
Horticultural  Fire  Relief  of  Oregon,  to  recover  upon 
two  insurance  policies  $6,000  for  the  loss  of  and  the 
damage  to  a  stock  of  furniture,  etc.,  by  fire  which  oc- 
curred at  Lakeview,  Oregon,  February  5,  1912.  The 
complaint  is  in  the  usual  form,  and  alleges  that  all  the 
insured  property  was  totally  destroyed,  except  five 
pieces  of  furniture  of  the  value  of  $70,  thereby  entail- 
ing a  loss  of  $7,200. 

As  special  defenses  the  answer  charges  that  the 
property  involved  was  purposely  burned  by  the  plain- 
tiffs, and  that  they  made  willfully  false  sworn  state- 
ments in  their  proof  of  loss. 

The  reply  converted  the  allegations  of  new  matter  in 
the  answer,  and  the  cause,  being  tried,  resulted  in  a 
judgment  for  the  plaintiffs  in  the  sum  stated,  and  the 
defendant  appeals.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  Bayne  and  Mr.  L.  F.  Conn,  with  an  oral  ar- 
gument by  Mr.  Bayne. 

For  respondents  there  was  a  brief  over  the  names  of 
Messrs.  Thompson  S  Rutenic  and  Mr.  Joseph  S.  Kent, 
with  oral  arguments  by  Mr.  W.  Lair  Thompson  and 
Mr.  J.  C.  Rutenic. 

Opinion  by  Mb.  Chief  Justice  Moobe. 

1.  The  plaintiff  E.  R.  Willis  testified  that  the  plain- 
tiff Richard  Willis  had  some  experience  in  the  furni- 
ture business  before  forming  the  present  partnership, 
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but  that  no  purchases  of  stock  had  been  made  by  him 
prior  to  their  engaging  in  business  at  Lakeview,  Ore- 
gon, and  he  was  asked : 

**At  the  time  of  your  taking  this  inventory,  Decem- 
ber, 1911,  did  you  note  his  ability  to  give  prices  or  cost 
of  articles  f 

An  objection  to  this  inquiry  having  been  overruled 
and  an  exception  allowed,  the  witness  answered: 

^  **Well,  he  did  not  have  any  cost  marks  on  the  ar- 
ticles, but  always  stated  that  it  cost  about  this,  and 
about  that,  and  he  never  knew  how  many  of  an  article 
he  had,  or  how  much  an  article  cost  exactly,  and  that 
is  the  reason  why  I  was  anxious.  ^  ^ 

It  is  argued  that,  since  Richard  Willis  subscribed 
his  name  and  made  affidavit  to  the  proof  of  loss, 
wherein  untrue  statements  were  made  as  to  the  total 
destruction  of  the  entire  property  when  some  articles 
of  furniture  were  but  slightly  damaged,  in  which  writ- 
ing he  willfully  misrepresented  the  value  of  the  stock 
burned,  the  question  so  objected  to,  when  permitted 
to  be  answered,  over  exception,  tended  to  show  that, 
because  he  had  no  knowledge  gained  by  observation, 
and  for  that  reason  was  unable  correctly  to  give  the 
number  of  articles  of  furniture  destroyed  or  to  state 
the  price  thereof,  his  statement,  though  untrue,  was, 
by  reason  of  his  inexperience,  not  willfully  false. 
It  will  be  noted  that  the  answer  which  should  have 
been  given  by  E.  R.  Willis  was  **Yes'^  or  '*No.*'  In 
overruling  the  objection  to  the  inquiry,  the  court  could 
not  reasonably  have  anticipated  that  the  reply  would 
not  have  been  responsive  to  the  question.  Under  such 
circumstances,  after  the  answer  had  been  given,  de- 
fendant's counsel  should  have  moved  to  strike  it  out, 
but,  not  having  done  so,  the  error  assigned  is  unavail- 
ing. 
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2.  Any  witness  may  possibly  make  a  mistake  in 
imdertaking  in  court  to  detail  the  facts  which  he  has 
perceived,  bnt  if  he  discovers  the  error  or  his  atten- 
tion is  called  to  it  before  the  trial  is  closed,  and  hef 
means  to  be  honest  he  ought  to  correct  the  fault,  and 
should  be  given  an  opportunity  carefully  to  explain 
how  it  occurred,  thus  leaving  the  jury  to  determine 
whether  or  not  the  false  statement  was  knowingly 
made.  Another  person  who  knows  how  such  mistake 
arose  should  be  permitted  to  account  for  it,  if  the 
witness  who  committed  the  error  cannot  be  recalled. 
The  court  adopted  this  course,  allowing  the  testimony 
of  another  witness  to  be  given,  and  in  doing  so  no  error 
was  committed. 

At  a  former  hearing  of  this  cause  in  the  lower  court 
Richard  Willis  gave  testimony  which  was  transcribed, 
and,  in  the  absence  of  that  witness,  received  in  evi- 
dence at  the  trial  herein.  If  a  motion  had  been  made 
by  defendant's  counsel  to  exclude  such  part  of  that 
evidence  as  related  to  the  values  of  goods  destroyed 
by  fire,  on  the  ground  that  the  witness  was  inexperi- 
enced, and  by  reason  thereof  unable  to  express  an 
opinion  on  the  subject,  and  had  the  supposed  motion 
been  denied,  an  exception  taken  and  properly  incor- 
porated in  the  bill,  the  action  of  the  court  in  that  par- 
ticular could  have  been  reviewed.  Since  such  sup- 
posed course  of  procedure  was  not  pursued,  it  is 
unnecessary  to  consider  the  question  discussed  in  the 
brief  as  to  whether  or  not  tiie  senior  partner  was  quali- 
fied by  experience  or  observation  to  give  an  estimate 
of  the  worth  of  such  goods. 

3.  From  the  transcript  of  Richard  Willis '  testimony 
it  appears  that  on  redirect  examination,  in  referring 
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to  the  insurance  adjuster,  the  plaintiffs'  counsel  in- 
quired: 

**At  the  time  you  gave  this  proof  of  loss  and  these 
afiSdavits,  the  making  of  these  aflSdavits,  Mr.  Willis, 
or  at  any  time,  when  the  question  of  the  number  of 
bedsteads  destroyed  by  fire  come  up,  did  Mr.  Ratcliffe 
suggest  to  you  that  you  could  aid  your  memory  by 
looMng  over  the  ruins  and  counting  the  iron  bed- 
steads ! ' ' 

An  objection  to  this  question  was  overruled  and  an 
exception  allowed,  whereupon  the  witness  replied: 
**He  did  not,  sir.'*  It  is  contended  by  the  defendant's 
counsel  that  it  was  not  incumbent  upon  the  insurance 
adjuster  to  aid  the  insured  in  preparing  their  evidence, 
and,  this  being  so,  the  answer  of  the  witness  tends  to 
impose  upon  the  defendant's  representative  blame  for 
the  false  statement  in  the  proof  of  loss.  Prior  to  the 
giving  of  the  answer  last  objected  to,  defendant's  coun- 
sel, on  cross-examining  this  witness,  asked : 

''Is  it  not  a  fact  Mr.  Willis,  at  the  time  you  gave  this 
list,  your  attention  was  called  to  the  fact  that  you  had 
enumerated  81  iron  bedsteads!" 

He  replied:  ''No,  sir."  From  this  question  it 
would  seem  to  be  implied  that,  as  Mr.  Ratcliffe  was 
present  when  the  list  of  property  burned  was  made 
out,  he  had  suggested  to  Richard  Willis  a  proper 
maimer  of  determining  the  number  of  bedsteads  de- 
stroyed by  the  fire.  While  it  was  not  the  duty  of  the 
adjuster,  who  was  the  defendant's  agent,  to  aid  the 
plaintiffs  in  making  out  their  proof  of  loss,  it  was 
proper  to  permit  the  witness  on  redirect  examination 
to  testify  as  indicated,  in  order  to  refute  any  inference 
that  might  have  been  created  in  the  minds  of  the  jurors 
by  the  question  asked  on  cross-examination. 

77  Or.— 40 
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The  transcript  referred  to  further  shows  that  in 
alluding  to  a  duplicate  invoice  of  a  stock  of  goods  be- 
longing to  a  decedent's  estate  Richard  Willis  was 
asked  by  his  counsel : 

**Was  your  attention  called  by  the  insurance  ad- 
juster to  the  existence  of  this  copy  f 

An  objection  to  the  inquiry  having  been  overruled 
and  an  exception  allowed,  the  witness  answered: 

**  There  was  a  copy.  It  may  possibly  been  one 
that  the  administrator  used  when  Mr.  Colvin  died.  He 
had  a  few  accounts,  but  I  bought  them  out,  and  in  a 
book  in  the  drawer,  which  I  quite  frequently  come 
across,  and  it  made  plain  there  was  an  inventory  of  the 
stock,  but  it  might  have  been  as  to  the  administration 
after  Mr.  Colvin 's  death.  They  made  an  inventory, 
and  that  was  in  the  drawer  there,  or  one  of  them.'* 

It  will  be  seen  that  this  reply  was  not  responsive  to 
the  question,  and,  as  no  motion  was  made  to  strike  out 
the  answer,  the  alleged  error  is  not  properly  raised. 

4.  William  Wallace,  as  plaintiffs'  witness,  testified 
that  for  about  three  years  prior  to  the  trial  herein  he 
had  theretofore  been  a  furniture  dealer  at  Lakeview, 
Oregon,  and  that  during  the  time  the  plaintiffs  were 
engaged  in  such  business  in  that  city  he  had  called  at 
their  store  several  times,  the  last  occasion  being  about 
a  week  before  the  fire,  and,  referring  to  the  stock  then 
seen  in  the  building,  he  said:  **I  would  have  taken  it 
at  a  limap  at  $6,000."  It  further  appears  from  the 
testimony  of  this  witness  that  he  sold  his  furniture 
business  to  a  Mr.  Chandler,  who  transferred  it  to  a 
Mr.  Colvin,  and  the  latter  having  died,  an  adminis- 
trator of  the  decedent's  estate  sold  the  stock  to  the 
plaintiffs.  Mr.  Wallace  was  then  asked:  **Now,  what 
was  the  value  of  the  goods  you  sold  to  Chandler!'' 
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Over  objection  and  exception,  he  replied:  '*It  was 
forty-two  hundred  and  some  dollars,  was  the  invoice 
of  my  stock.  *  *  This  witness,  in  answer  to  the  inquiry 
as  to  how  the  stock  of  goods  which  he  sold  to  Chandler 
compared  with  the  plaintiffs^  supply  of  furniture,  etc., 
testified,  over  objections  and  exception,  that  he  thought 
their  stock  was  greater. 

It  is  maintained  that  errors  were  committed  in  re- 
ceiving such  testimony.  The  experience  of  Mr.  Wal- 
lace as  a  furniture  dealer  was  undoubtedly  suflBcient, 
after  an  inspection  of  the  stock,  to  enable  him  to  ex- 
press an  intelligent  opinion  as  to  its  value.  Unpacked 
furniture  offered  for  sale  is  not  like  the  class  of  goods 
that  are  kept  on  shelves  in  boxes,  no  fair  estimate  of 
the  value  of  which  can  be  made  without  careful  in- 
spection. A  dealer  in  household  goods  who  knows 
the  general  invoice  prices  thereof  is  competent,  from 
an  inspection  of  the  stock  displayed,  to  estimate  its 
value.  When  a  witness  has  some  knowledge  on  which 
to  base  an  opinion  as  to  the  value  of  property,  his 
testimony  is  competent ;  the  weight  to  be  given  to  it  be- 
ing a  question  for  the  jury :  Elliott,  Ev.,  §  685 ;  Rru;kman 
V.  Imbler  Lumber  Co.,  42  Or.  231  (70  Pac.  811) ;  Broivn 
V.  Trtuix,  58  Or.  572  (115  Pac.  597) ;  Tucker  v.  Colonial 
Fire  Ins.  Co.,  58  W.  Va.  30  (51  S.  E.  86). 

It  was  incumbent  upon  the  plaintiffs  to  offer  the  best 
evidence  they  could  produce,  and,  since  their  bills  and 
invoices  of  goods  were  burned  it  was  competent  for 
them  to  introduce  testimony  tending  to  show  the  ex- 
tent and  worth  of  another  stock  of  furniture,  a  com- 
parison of  which  with  the  magnitude  of  the  property 
destroyed  by  fire  might  enable  the  jury  to  estimate  the 
measure  of  loss.  No  error  was  committed  in  this  re- 
spect 
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5.  A  clause  in  the  contracts  of  insurance  involved 
in  the  case  at  bar  reads : 

* '  This  entire  policy  shall  be  void  if  the  insured  has 
concealed  or  misrepresented,  in  writing  or  otherwise, 
any  material  facts  or  circumstances  concerning  this 
insurance  or  the  subject  thereof,  or  if  the  interests  of 
the  insured  be  not  truly  stated  herein,  or  in  case  of  any 
fraud  or  false  swearing  by  the  insured  touching  any 
matter  relating  to  this  insurance,  or  the  subject  there- 
of, whether  before  or  after  a  loss.'' 

The  answer  alleges  that  in  making  out  the  written 
proofs  of  loss,  which  were  verified  by  the  plaintiff 
Eichard  Willis,  he  falsely  stated  that  the  property 
insured  was  totally  destroyed  by  fire,  when  five  pieces 
of  furniture  were  saved;  that  he  knowingly  declared 
upon  oath  the  number  of  iron  and  brass  bedsteads 
destroyed  to  be  81,  when  there  were  only  32  such  pieces 
in  the  building  when  it  was  burned ;  and  that  he  also 
stated  in  the  same  manner  the  value  of  the  property 
lost  was  $9,168.97,  when  as  a  witness  at  the  trial  he 
admitted  that  the  worth  of  the  goods  destroyed  was 
only  $7,223.  The  defendant's  counsel,  having  intro- 
duced evidence  in  support  of  these  issues,  moved  the 
court  for  a  directed  verdict  in  favor  of  his  client,  but, 
the  motion  having  been  denied,  it  is  insisted  that  an 
error  was  thereby  committed. 

The  evidence  shows  that  ten  days  after  the  fire,  and 
before  the  proofs  of  loss  were  made  out.  Miss  Laura 
Duke,  a  stenographer,  took  in  shorthand  the  oral  state- 
ments of  Richard  Willis  as  to  the  amount  of  the  prop- 
erty destroyed.  These  notes  having  been  extended 
the  next  day,  a  sentence  in  the  transcript  thereof 
reads : 

**I  saved  one  or  two  pieces  of  furniture  that  were 
burned  afterward." 
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This  plaintiff  as  a  witness,  referring  to  a  part  of 
the  sentence  ''that  were  burned  afterward/'  testified 
as  follows : 

''I  would  say  about  that,  that  it  was  either  taken 
down  wrong,  or  a  mistake." 

In  answer  to  the  question,  ''Are  you  certain  that 
you  gave  those  pieces  that  were  saved  before  you  made 
your  proof  of  lossT'  this  witness,  alluding  to  a  con- 
versation he  had  with  the  insurance  adjuster  relating 
to  the  property  which  escaped  the  fire,  replied : 

"I  told  him  of  the  articles  saved,  and  asked  him  what 
I  was  to  do  with  them.  He  said  I  claimed  my  loss  was 
greater  than  the  insurance,  and  I  could  do  what  I 
pleased  with  them. '  * 

At  the  trial  the  complaint,  by  leave  of  court,  was 
amended  so  as  to  state  the  articles  of  furniture  thus 
saved,  but  in  a  damaged  condition,  and  to  give  the  value 
thereof. 

Mrs.  Laura  Hickerson,  nee  Duke,  as  plaintiffs'  wit- 
ness, testified  that  she  could  not  produce  her  steno- 
graphic notes  of  the  declarations  made  in  her  hear- 
ing by  Richard  Willis,  because  she  had  delivered  them 
to  the  insurance  adjuster.  In  referring  to  her  ability 
correctly  to  read  the  notes  at  the  time  they  were  made, 
she  stated  upon  oath  that  she  could  not  properly  tran- 
scribe the  memoranda,  because  she  had  not  done  any 
work  of  that  kind  for  two  years  prior  thereto,  and  that 
in  copying  the  notes  she  had  diflSculty,  and  put  in  the 
transcript  whatever  words  she  thought  should  be  in- 
cluded. 

The  proof  states  a  destruction  of  property  value 
at  $9,168.97,  while  Richard  Willis  testified  that  the 
worth  of  such  property  was  only  $7,223.  In  explain- 
ing this  discrepancy  he  stated  upon  oath  that  immedi- 
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ately  after  the  fire  he  informed  the  insurance  adjuster, 
and  at  all  times  thereafter  declared  to  him,  that  the 
value  of  the  property  burned  was  $7,223,  as  disclosed 
by  an  inventory  of  the  stock  of  goods,  taken  a  few 
weeks  prior  to  the  fire.  This  plaintiff  further  deposed 
that  from  memory  he  was  unable  to  give  a  list  of  the 
articles  destroyed,  and  that,  to  the  best  of  his  recol- 
lection, the  larger  sum  appended  to  the  schedule  of 
property  was  written  after  he  had  subscribed  his  name 
thereto. 

The  proof  of  loss  declares  that  81  bedsteads  valued 
at  $451  were  burned,  though  Richard  Willis  testified 
that  at  the  time  of  the  fire  there  were  not  so  many 
in  the  building,  the  worth  of  that  class  of  property 
being  only  $227;  that  he  arrived  at  such  figures  by 
adding  to  the  worth  of  the  bedsteads  given  in  the  in- 
ventory the  value  of  like  property  received  after 
such  schedule  was  made  and  deducting  from  that  sum 
the  worth  of  bedsteads  sold,  thus  leaving  $227  as  the 
value  at  the  time  of  the  fire,  which  estimate  he  gave 
to  the  adjuster,  who  desired  a  detailed  list  of  the  dif- 
ferent kinds  of  such  property  and  their  respective 
values,  in  compliance  with  which  three  grades  of  bed- 
steads were  given  and  the  worth  thereof,  but  in  mak- 
ing up  the  proof  of  loss,  the  numbers  and  values  of  the 
classes  last  given  were  inadvertently  added  to  the 
original  estimate  as  made. 

The  foregoing  statement  on  this  branch  of  the  case 
is  deemed  to  be  a  fair  epitome  of  the  testimony  given 
by  the  plaintiffs  in  explanation  of  the  inconsistencies 
referred  to.  From  such  showing  it  is  believed  the 
questions  involved  were  not  so  free  from  doubt  that  the 
court  could  say,  as  a  matter  of  law,  that  no  recovery 
could  be  had  on  the  policies  by  reason  of  the  alleged 
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false  statements,  and  that  in  submitting  the  entire 
matter  to  the  jury  for  their  determination  no  error  was 
committed. 

6.  The  court  in  its  charge  referred  to  the  clause  of  the 
policies  whereby  the  contract  of  insurance  was  to  be 
rendered  invalid  by  misrepresentation  on  the  part  of 
the  plaintiffs  of  any  material  facts  concerning  the  in- 
surance or  the  subject  thereof,  and  said : 

**The  untrue  statement,  in  order  to  avoid  the  policy, 
must  have  been  knowingly  and  intentionally  made  by 
the  insured,  with  knowledge  of  its  falsity. '^ 

An  exception  having  been  taken  by  defendant's  coun- 
sel to  the  language  quoted,  it  is  contended  that  an  error 
was  committed  in  thus  instructing  the  jury. 

**Mere  falsity  of  a  sworn  statement, '*  says  an 
author,  *4s  not  suflScient  to  avoid  the  policy,  if  not 
made  with  intent  to  defraud ;  the  false  swearing  which 
voids  the  insurance  must  be  done  willfully  and  know- 
ingly and  with  intent  to  defraud  the  company '  * :  1  Cle- 
ment, Fire  Ins.,  275. 

In  Glaflin  v.  Commonwealth  Ins.  Co.,  110  U.  S.  81, 
95  (28  L.  Ed.  76,  3  Sup.  Ct.  Rep.  507,  515),  Mr.  Jus- 
tice Matthews  in  discussing  this  subject  remarks : 

**A  false  answer  as  to  any  matter  of  fact  material 
to  the  inquiry,  knowingly  and  willfully  made,  with  in- 
tent to  deceive  the  insurer,  would  be  fraudulent:  If 
it  accomplished  its  result,  it  would  be  fraud  effected ; 
if  it  failed,  it  would  be  a  fraud  attempted.  And  if 
the  matter  were  material  and  the  statement  false,  to 
the  knowledge  of  the  party  making  it,  and  willfully 
made,  the  intention  to  deceive  the  iisurer  would  be 
necessarily  implied,  for  the  law  presumes  every  man 
to  intend  the  natural  consequences  of  his  acts. ' ' 

In  a  former  trial  of  this  cause  Mr.  Justice  Eakin, 
speaking  on  this  question,  says : 
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**We  leave  out  of  account  any  consideration  of  false 
swearing  in  ignorance  of  the  facts  or  by  mistake  which 
would  not  avoid  the  policy":  Willis  v.  Horticultural 
Fire  Relief,  69  Or.  293,  299  (137  Pac.  761,  Ann.  Cas. 
1916A,  449). 

To  the  same  effect,  see  Ward  v.  Queen  City  Ins.  Co., 
69  Or.  347,  351,  (138  Pac.  1067) ;  Parker  v.  Amazon 
Ins.  Co.,  34  Wis.  363,  371 ;  Woldeck  v.  Springfield  F. 
£  M.  Ins.  Co.,  53  Wis.  129, 131  (10  N.  W.  88). 

If  the  plaintiffs  erroneously  stated  in  their  proof 
of  loss  certain  facts  as  to  the  quantity  or  value  of  the 
property  destroyed,  without  any  fraudulent  intent  to 
defraud  the  defendant,  they  were  properly  permitted 
to  explain,  at  the  trial,  how  the  mistake  occurred  in 
order  that  the  jury  might  determine  whether  or  not  a 
dishonest  motive  might  reasonably  have  been  inferred 
from  their  written  false  declaration.  The  instruction 
complained  of  was  proper,  and  no  error  was  committed 
in  giving  it. 

An  exception  was  taken  to  the  following  instruction : 

**If  you  find  from  the  evidence  in  this  case  that  the 
plaintiffs  made  an  erroneous  proof  of  loss  to  defend- 
ant, but  that  the  errors  therein  were  not  made  inten- 
tionally, and  you  do  not  find  that  the  plaintiffs  set  the 
fire  that  caused  the  loss,  or  procured  the  same  to  be 
done,  then  you  must  render  a  verdict  for  the  plain- 
tiffs.'^ 

The  language  here  complained  of  is  so  nearly  con- 
sonant with  the  part  of  the  charge  already  considered 
that  a  discussion  thereof  is  not  deemed  necessary. 

Exceptions  were  taken  to  other  instructions  that 
were  given  and  to  the  refusal  of  the  court  to  charge 
as  requested.  These  matters  have  been  carefully  ex- 
amined and  are  deemed  unimportant. 
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It  follows  that  the  judgment  should  be  aflfirmed,  and 
it  is  so  ordered.  Affirmed. 

Mb.  Justice  Bean,  Mb.  Justice  Bubnett  and  Mb. 
Justice  McBbide  concur. 


Argued  September  21,  reversed  October  22,  1915. 

INGRAM  V.  CARLTON  LUMBER  CO. 

(152  Pac.  256.) 

Beleaae— Pleading— FxmtuL 

1.  In  a  servant'!  action  for  injury  under  the  Employers'  Liability 
Act  (Laws  1911,  p.  16),  where  the  answer  traversed  the  allegations  of 
negligence  and  affirmatively  alleged  that  plaintiff  had  made  a  claim 
against  defendant,  that  defendant  had  paid  plaintiff  $150,  and  that 
plaintiff  released  defendant  from  all  demands,  a  reply  alleging  de- 
fendant's representation  of  payment  for  lost  time  and  that  plaintiff 
accepted  the  payment  and  signed  a  document  which  he  believed  was 
a  receipt  for  payment  for  lost  time,  that  its  contents  were  never  ex- 
plained to  him  to  be  in  complete  satisfaction,  and  that  it  was  pro- 
cured by  misrepresentation,  was  insufficient  to  charge  defendant's 
fraud,  as  it  did  not  state  that  the  document  was  the  release  relied 
upon  by  defendant,  or  by  whom  the  information  was  given  to  plaintiff, 
or  any  duty  of  the  defendant  to  explain  the  document. 

[As  to  contracts  by  servants  waiving  right  to  recover  for  in- 
juries which  may  be  received  in  course  of  their  employment,  see 
note  in  3  Am.  St.  Bep.  255.] 

Damages— Personal  Injury— Lost  Time. 

2.  Lost  time  resulting  from  a  servant's  injury,  together  with  the 
deprivation  of  wages,  constitutes  an  element  of  damages  recoverable 
in  his  action  under  the  Employers'  Liability  Act. 

Action— eplltting  OMise  of  Action. 

3.  A  party  is  not  allowed  to  split  his  cause  of  action,  but  all  the 
elements  of  damages  relied  upon  must  be  included  in  one  complaint. 


Belease— Belease  of  One  Joint  Tort-feasor— Effect 

4.  The  release  of  one  joint  tort-feasor  releases  all. 

Trial— Instructions — ^Pleadings. 

5.  In  a  servant's  action  for  injury,  where  plaintiff  claimed  that 
a  release  set  up  by  defendant  had  been  procured  b^  fraud,  but  did 
not  plead  that  the  relation  of  attorney  and  client  existed  or  was  pre- 
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tended  by  defendant  to  exist  between  plaintiff  and  tbe  person  procar- 
ing  the  release,  an  instruction  on  the  theory  that  such  relation  existed 
was  erroneous,  and  not  in  conformity  with  the  pleadings. 

R^ease— Validity— Bepresentation  by  Attorney. 

6.  One  who  paid  an  amount  to  a  servant  claiming  to  have  an 
action  for  injury  and  procured  his  release  was  not  required  to  notify 
the  servant  to  employ  an  attorney  or  someone  able  to  give  him  busi- 
ness advice. 

Belease — Olrcuxnstances — ^Pleading. 

7.  The  duty  of  giving  such  notice  to  the  servant,  if  any,  should 
have  been  averred  with  facts  showing  that  plaintiff  came  within  their 
scope. 

Beleiase— Invalidity— Betarnlng  Oonsideration. 

8.  In  a  servant's  action  for  injury,  the  consideration  paid  for  the 
release  set  up  by  defendant  is  to  be  deducted  from  any  greater 
amount  recovered  against  the  defendant. 

From  Yamhill:  Webster  Holmes,  Judge. 

This  is  an  action  by  Harry  Ingram  against  the 
Carlton  Lumber  Company  and  others,  to  recover  for 
personal  injuries.  From  a  judgment  in  favor  of  plain- 
tiff, defendants  appeal.  The  facts  in  the  case  are  set 
forth  in  the  opinion  of  the  court. 

Reversed.    New  Tbial  Obdbbed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  F.  C.  Howell,  Messrs.  Wilbur,  Spencer  &  Beckett, 
Mr.  A.  L.  Clark  and  Messrs.  McCain,  Vinton  &  Bur- 
dett,  with  an  oral  argument  by  Mr.  Howell. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  Isham  N.  Smith,  Mr.  Lon  L.  Parker  and  Mr. 
Richard  Talhoy,  with  an  oral  argument  by  Mr.  Smith. 

Department  1.  Mr.  Justice  Burnett  delivered  the 
opinion  of  the  court. 

This  is  an  action  instituted  against  three  defendant 
corporations,  charging  them  jointly  under  the  Em- 
ployers* Liability  Act  for  injuries  received  by  plain- 
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tiff  while  working  for  them  upon  their  lumber-yard. 
The  employment  was  admitted  by  the  answer,  but  all 
the  allegations  of  the  complaint  imputing  negligence 
or  any  act  of  commission  or  omission  operating  to  the 
hurt  of  the  plaintiff  were  traversed.  In  the  aflfirma- 
tive  the  answer  set  forth  the  following: 

''That  on  the  twenty-fourth  day  of  March,  1914, 
the  said  plaintiff  made  a  claim  against  these  defend- 
ants on  account  of  said  accident,  and  that  on  said 
day  the  said  Carlton  Fir  Lumber  Company  paid  to 
the  said  plaintiff  the  sum  of  $150  in  full  and  agreed 
satisfaction  of  the  disputed  claim  growing  out  of  the 
accident  that  happened  to  said  Ingram  mentioned  in 
the  said  complaint  on  the  tenth  day  of  March,  1914, 
which  is  the  accident  referred  to  herein,  satisfying 
in  full  all  the  claims  of  this  plaintiff  for  bodily  in- 
juries on  account  of  said  accident  on  account  of  which 
these  defendants  might  be  legally  liable,  or  on  account 
of  which  either  one  of  them  might  be  liable,  and  in 
consideration  of  the  said  sum  of  $150  said  plaintiff 
did  release  and  forever  discharge  said  Carlton  Fir 
Lumber  Company,  its  successors  and  assigns,  from 
any  and  all  actions  or  causes  of  action,  claims  or  de- 
mands of  the  said  plaintiff  on  account  of  any  dam- 
age, loss  or  injury  that  was  suffered  or  sustained 
on  account  of  said  accident  and  injury,  which  is  the 
same  injury  referred  to  in  said  complaint,  and  that 
the  said  claim  of  the  said  plaintiff  has  been  settled, 
satisfied,  compromised  and  discharged,  and  the  said 
plaintiff  has  executed  to  these  defendants  and  each 
of  them  a  full  and  complete  satisfaction  and  release, 
and  that  said  claim  of  plaintiff  alleged  herein  has  been 
fully  paid,  satisfied  and  discharged." 

In  respect  to  this  defense  the  reply  admits  the  pay- 
ment of  $150,  but  otherwise  denies  the  allegation  of 
release,  and  then  goes  on  to  state  as  follows : 

''AflBrmatively  this  plaintiff  avers  that  about  the 
twenty-fourth   day   of  March,   1914,  the   defendants 
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represented  to  plaintiff  and  told  him  that  they  would 
pay  and  did  pay  him  for  his  loss  of  time  caused  by 
the  injuries  complained  of  herein,  and  that  plaintiff 
accepted  whatever  sums  were  paid  him  as  payment 
for  his  said  lost  time,  and  not  in  satisfaction  for  his 
injuries;  that  the  plaintiff  thereupon  signed  a  docu- 
ment, which  he  was  informed  and  believed  was  a 
receipt  for  payment  for  his  lost  time  as  herein 
alleged;  that  the  contents  of  said  instrument  were 
never  explained  to  plaintiff  to  be  for  a  complete,  or 
other  satisfaction  for  his  injuries,  or  at  all;  that  if 
the  said  instrument  purports  to  be  a  release  of  the 
matters  and  things  involved  in  this  cause,  such  in- 
strument was  procured  from  the  plaintiff  by  the  de- 
fendants through  misrepresentation  and  deceit,  as 
herein  alleged,  and  the  minds  of  the  plaintiff  and  de- 
fendant never  met  upon  the  alleged  and  purported 
agreement  set  up  in  the  second  aflfirmative  answer  of 
the  defendant.'* 

1.  The  reply  is  insuflBcient  in  the  new  matter  for 
several  reasons.  It  does  not  state  that  the  document 
mentioned  therein  was  the  release  relied  upon  by  the 
defendant.  Further,  while  he  said  **he  was  informed 
and  believed  that  the  paper  was  a  receipt  for  payment 
for  his  lost  time  as  herein  alleged,*'  he  does  not  state 
by  whom  that  information  and  belief  was  imparted, 
whether  by  the  defendants  or  anyone  acting  for  them, 
or  not.  Again,  it  is  said  **that  the  contents  of  said 
instrument  were  never  explained  to  plaintiff  to  be  a 
complete,  or  other  satisfaction  for  his  injuries,  or  at 
all. ' '  No  fact  is  stated  making  it  the  duty  of  the  de- 
fendants to  explain  the  paper  or  its  contents.  No 
false  representation  is  imputed  to  them,  and  no  effort 
to  hoodwink  or  deceive  plaintiff  is  mentioned.  This 
court  has  laid  down  the  precept  in  Leavengood  v. 
McGee,  50  Or.  233,  239  (91  Pac.  453,  456),  in  this  Ian- 
guage: 
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**The  rule  is  that  the  facts  upon  which  fraud  is 
predicated  must  be  specifically  pleaded.  A  mere  gen- 
eral averment  of  fraud  is  nothing  but  the  averment  of  a 
conclusion,  and  will  not  suflBce.  It  presents  no  issue 
for  trial,  and  is  bad  on  demurrer.  Such  an  averment 
not  only  renders  the  bill  or  complaint  demurrable,  but 
it  will  not  even  sustain  a  decree '  ^  20  Cyc.  734 ;  Leas- 
ure  V.  Forquer,  27  Or.  334  (41  Pac.  665). 

Construing  a  pleading  in  Anderson  v.  Adams,  43  Or. 
621,  627  (74  Pac.  215,  217),  Mr.  Chief  Justice  Moore 
enunciates  the  principle  in  these  words: 

**To  constitute  a  fraud  by  false  representations,  so 
as  to  entitle  the  plaintiff  to  relief,  three  things  must 
concur:  (1)  There  must  be  a  knowingly  false  repre- 
sentation; (2)  the  plaintiff  must  have  believed  it  to 
be  true,  relied  thereon,  and  have  been  deceived  thereby ; 
and  (3)  that  such  representation  was  of  matter  relat- 
ing .to  the  contract  about  which  the  representation 
was  made  which  if  true,  would  have  been  to  the  plain- 
tiff's advantage,  but,  being  false,  caused  him  damage 
and  injury.'* 

The  principle  is  reiterated  and  the  cases  reviewed 
by  Mr.  Justice  Ramsey  in  McFarland  v.  Carlsbad  Sani- 
torium  Co.,  68  Or.  530  (137  Pac.  209,  Ann.  Cas.  1915C, 
555).  Thus  tested,  the  reply  fails  to  assign  a  reason 
suflScient  to  release  the  plaintiff  from  the  writing  he 
executed. 

Finally,  the  new  matter  of  the  reply  is  an  effort  to 
plead  a  rescission  of  the  contract,  but  does  not  show 
that  as  a  part  thereof  the  plaintiff  has  even  offered  to 
return  the  money  he  received.  The  views  of  the  writer 
on  that  subject,  with  the  authorities,  are  set  forth  in 
the  dissenting  opinion  in  Foster  v.  University  Library 
Co.,  65  Or.  46,  67  (131  Pac.  736).  The  plaintiff  him- 
self testified  that  he  signed  the  following  writing : 
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''Carlton,  Ore.,  March  24—14. 
**I,  Harry  Ingram,  a  bachelor,  twenty-two  years 
of  age,  and  of  sound  mind,  do  hereby  release  and  for- 
ever discharge  the  Carlton  Fir  Lumber  Company, 
for  and  in  consideration  of  $150,  from  any  and  all 
claims  arising  or  to  arise  from  or  on  account  of  the 
injury  sustained  by  me  on  or  about  March  10,  1914, 
at  the  plant  of  the  Carlton  Fir  Lumber  Company  at 
Carlton,  Ore. 

''[Signed]     Harry  Ingram.** 

The  plaintiff  had  a  common  school  education  and 
could  read  and  write.  The  instrument  fixed  the  rights 
of  the  contracting  parties  unless  the  same  is  set  aside 
on  account  of  fraud  or  some  like  reason  properly 
pleaded.  Without  averring  some  mental  defect  dis- 
qualifying him  to  make  a  contract,  or  some  fraud  or 
deceit  practiced  upon  him  by  the  defendants,  it  will  not 
avail  him  to  allege  merely  that  he  did  not  understand 
the  document  in  question.  Above  all,  having  profited 
by  the  transaction,  common  honesty,  which  lays  its  in- 
junction alike  upon  the  learned  and  unlearned,  the  rich 
and  the  poor,  requires  that  accompanying  the  rescis- 
sion he  should  return  the  benefit  derived  from  the  con- 
tract  before  trying  to  get  more  out  of  the  defendants. 
"What  is  here  stated  about  the  plaintiff's  duty  to  return 
the  money  paid  to  him  on  the  alleged  release  is  the 
opinion  of  the  writer  in  which  some  other  members  of 
the  court  participating  in  the  hearing  of  this  case  do 
not  concur. 

2.  The  loss  of  time  resulting  from  the  injury,  to- 
gether with  the  attendant  deprivation  of  wages,  con- 
stitutes an  element  of  damage  recoverable  in  an  action 
of  this  sort.  The  plaintiff  says  he  understood  the 
paper  in  question  to  be  a  receipt  for  such  prospective 
wages.    Adopting  his  own  construction  of  it,  and  still 
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allowing  him  to  prosecute  this  cause,  notwithstanding 
the  release,  is  nothing  less  than  permitting  him  to  split 
his  cause  of  action. 

3.  It  is  hornbook  law  that  this  is  not  allowed,  and 
that  all  the  elements  of  damage  relied  upon  must  be 
included  in  one  complaint,  to  the  end  that  there  shall 
be  but  one  recovery  for  the  one  tort.  It  would  be  quite 
as  logical,  after  final  judgment  in  this  action  shall 
have  been  paid,  to  sustain  him  in  another  to  recover 
for  the  value  of  medical  attendance,  then  in  a  different 
one  for  hospital  fees,  and  afterward  to  let  him  sue  for 
nurse  hire.  To  overturn  the  release  on  the  showing 
made  in  this  case  is,  in  effect,  making  it  virtually  im- 
possible for  an  employer  to  settle  claims  for  injuries 
incurred  in  his  service.  He  will  perforce  be  compelled 
to  litigate  them.  Any  amount  he  may  pay  in  adjust- 
ment of  a  demand  will  be  used  in  promoting  an  action 
against  him  upon  the  same  demand.  Fair  play,  if 
nothing  else,  requires  that,  if  a  plaintiff  would  rescind 
the  release,  he  should  restore  the  other  party  to  his 
former  situation,  so  that  each  may  start  even  in  any 
subsequent  contest.  In  practice  this  would  work  no 
injustice,  for  those  who  profit  most  in  promoting  such 
litigation  are  generally  able  to  advance  the  money  for 
all  attendant  purposes. 

Upon  the  subject  of  the  release  the  court  gave  and 
the  defendants  excepted  to  the  following  instruction : 

**It  is  contended  here  by  these  defendants  that  the 
plaintiff,  for  a  consideration  of  $150,  released  and  set- 
tled all  claims  he  might  have  against  the  Carlton  Fir 
Lumber  Company  and  its  successors.  Only  the  one 
defendant,  and  in  support  of  that  contention  they  have 
introduced  in  evidence  a  release  here,  what  purports 
to  be  a  release — it  is  for  you  to  determine  whether  or 
not  it  has  that  effect,  under  the  instruction  which  I  will 
give  you,  and  which  has  been  read  to  you.    This  docu- 


640  Ingram  v.  Carlton  Lumber  Co.  [77  Or. 


ment  only  purports  to  release  one  defendant.  It  is 
entirely  silent  as  to  the  other  defendant  in  this  action. 
So,  if  it  were  valid  at  all,  it  would  only  release  the  one ; 
and  I  will  instruct  you,  as  a  matter  of  law,  if  this  re- 
lease were  obtained  fairly  and  executed  understand- 
ingly  by  this  plaintiff,  and  this  attorney,  Thompson, 
who  has  testified  here,  performed  his  duty  as  an  attor- 
ney and  lawyer,  it  would  be  binding  upon  this  plaintiff, 
and  release  them  so  far  as  the  defendant  mentioned  in 
the  release  was  concerned,  and  if  it  has  not  been  so  pro- 
cured and  executed,  it  is  absolutely  void;  so  the  ques- 
tion for  you  to  determine  is  whether  or  not  that  has 
been  done  or  not. 

**Now,  in  approaching  that  situation,  you  should 
first  take  into  consideration,  consider  carefully,  the 
age  and  experience  of  this  plaintiff  as  disclosed  by  the 
evidence,  his  education,  the  circumstances  under  which 
he  labored  at  the  time  he  signed  this.  You  have  heard 
the  testimony  upon  that  as  to  his  condition  of  body 
and  mind,  and  all  of  the  surrounding  circumstances 
attendant  upon  this  man  Thompson 's  visiting  him  and 
going  out  of  his  room  with  this  document  which  is  in 
evidence.  And,  on  the  other  hand,  you  will  take  into 
consideration,  which  is  undisputed  here,  the  education 
of  the  man  Thompson,  and  his  claim  of  sufficient  knowl- 
edge to  enter  into  the  practice  of  law,  which  is  of  itself 
a  statement,  as  you  might  call  it,  to  thj^  public  that  he 
has  passed  the  required  qualifications  to  follow  that 
profession,  and  it  imputes  to  the  public  and  every 
person  that  has  occasion  to  come  in  contact  with  him 
that  he  is  honest,  will  deal  with  all  persons  fairly,  and 
will  take  no  undue  advantage,  I  am  speaking  now  of 
the  genuine  lawyer.  I  make  no  reference  to  shysters, 
or  any  of  that  class  of  men,  who  are  a  disgrace  to  the 
profession,  not  intimating  that  Thompson  is  one  of  that 
class.     That  is  for  you  to  determine. 

*  *  Now  the  laws  of  this  state  with  reference  to  attor- 
neys, as  to  their  general  duties,  amongst  others,  is  to 
maintain  such  an  action,  suit,  proceeding,  or  defense 
only  as  may  appear  to  them  a  legal  and  just  defense 
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of  the  person  charged  with  an  offense,  and  to  employ 
for  the  purpose  such  means  as  would  be  honorable,  and 
never  seek  to  mislead  the  court  or  jury  by  any  artifice 
or  false  statement  of  law  or  fact,  and,  aside  from  what 
comes  within  the  general  duties  which  prescribe  the 
attitude  of  an  attorney  at  law,  or  lawyer  before  the 
public,  the  law  requires  that  before  an  individual  can 
be  admitted  to  practice  law  he  furnish  sufficient  proof 
to  the  Supreme  Court  of  good  character,  and  that  he 
will  not  enter  into  the  practice  of  deceiving  people,  and 
if  an  attorney  in  the  transaction  of  business  with  any 
individual  does  not  disclose  every  element  and  fact  in 
connection  with  the  controversy  and  explain  carefully 
and  truthfully  their  rights,  he  is  not  discharging  his 
duty,  and  the  courts  will  scrutinize  his  conduct,  and  the 
action  of  every  attorney  is  bound  to  be  based  on  the 
utmost  good  faith  before  it  will  stand.  If  not,  the  courts 
will  set  it  aside  in  the  proper  proceedings  against 
him ;  and  it  was  the  duty  of  this  man  Thompson,  who, 
the  evidence  shows,  went  down — ^he  claims  he  went 
down  voluntarily,  although  he  represented  this  indem- 
nity company — to  visit  this  plaintiflf.  If  he  wanted  to 
eflfect  any  settlement  with  this  young  man,  the  law  re- 
quired of  him  that  he  disclose  and  state  accurately  and 
truthfully  to  the  young  man  all  his  rights,  legal  rights, 
in  this  matter,  and  he  could  not  act  for  this  plaintiff 
and  this  other  company  as  attorney  at  the  same  time. 
He  either  had  to  represent  one  or  the  other,  and  if  you 
should  find  he  was  there  at  the  instance  of  some  other 
client,  this  indemnity  company  or  either  of  the  defend- 
ants, it  was  his  duty  to  notify  this  young  man,  if  he 
wanted  to  enter  into  any  settlement,  not  being  on  an 
equality  in  education  and  experience,  if  you  should  so 
find,  to  employ  an  attorney  of  his  own  or  someone  who 
was  able  and  competent  to  give  him  business  advice. 
And  if  he  did  not  do  that,  this  settlement  is  void  from 
every  standpoint.  And  you  have  heard  the  evidence 
of  the  two  of  them  with  reference  to  that.** 

4.  The  instruction  is  wrong  in  more  respects  than 
one.    In  saying  that  *  *  this  document  only  purports  to 
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release  one  defendant,  it  is  entirely  silent  as  to  the 
other  defendant  in  this  action,  so  that,  if  it  were  valid 
at  all,  it  would  only  release  the  one,**  the  court  ignored 
the  rule  laid  down  in  Stires  v.  Sherwood,  75  Or.  108 
(145  Pac.  645),  which  holds  that  a  release  of  one  joint 
tort-feasor  releases  all  of  them. 

5.  Moreover,  the  instruction  proceeds  upon  the 
theory  that  the  relation  of  attorney  and  client  existed 
or  was  pretended  by  the  defendants  to  exist  between 
the  plaintiff  and  the  individual  effecting  the  settlement 
whereby  the  plaintiff  was  deceived.  This,  however,  is 
not  pleaded  on  behalf  of  the  plaintiff.  Hence  an  in- 
struction on  that  ground  is  purely  academic  and  ab- 
stract and  was  on  that  account  erroneous.  It  is  ele- 
mentary that  the  instructions  should  correspond  with 
the  pleadings. 

6,  7.  Again,  without  any  pleading  on  the  subject,  the 
court  cast  upon  the  man  who  procured  the  release  the 
duty  of  notifying  the  plaintiff  *  *  to  employ  an  attorney 
of  his  own  or  someone  who  was  able  and  competent  to 
give  him  business  advice,'*  and  drew  the  conclusion 
that,  unless  such  notice  was  given,  the  *  *  settlement  is 
void  from  every  standpoint.**  There  is  no  rule  of  law 
that  if  one  party  to  a  transaction  is  represented  by  an 
attorney  the  other  must  be.  If  such  a  duty  were  en- 
joined by  law  under  any  circumstances,  they  should  be 
averred,  and  facts  stated  showing  that  the  plaintiff 
came  within  their  scope.  In  any  event,  the  release 
would  not  be  void,  but  only  voidable,  for  lawful  reasons 
properly  averred. 

8.  In  speaking  of  the  amount  of  damages  the  court 
said  to  the  jury : 

**  Should  you  find  for  the  plaintiff,  you  are  not  to 
take  into  consideration  this  $150  that  has  been  paid  to 
him;  that  has  not  anything  to  do  with  this  case.*' 
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The  most  ultra  of  the  authorities  which  lean  tx)ward 
allowing  a  plaintiflF  to  retain  the  consideration  paid  for 
the  alleged  release,  and  yet  sue  for  damages  in  a 
greater  amount,  do  not  hold  that  no  account  must  be 
taken  of  the  money  thus  paid,  but  rather  that  it  should 
be  deducted  from  any  greater  amount  in  which  the 
plaintiff  is  found  to  be  injured. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered.  Bevebsed.    New  Tbial  Obdebed. 

Mb.  Justice  Benson  concurs. 

Mb.  Justice  McBbide  concurs  in  the  result. 

Mb.  Chief  Justice  Moobe  dissents. 


Submitted  on  brief  October  13,  affirmed  October  22,  1915. 

SINGLETON  v,  RHODES. 

(152  Pac.  266.) 

Appeal  and  Error— Review — FindlngB. 

1.  A  finding  of  the  trial  court  supported  hj  a  preponderance  of 
evidence  must  be  upheld  on  appeal. 

From  Linn :  William  Galloway,  Judge. 

In  Banc.    Statement  by  Mr.  Justice  Eakiit. 

This  is  a  suit  by  S.  H.  Singleton  against  E.  H. 
Rhodes  to  foreclose  a  mechanic's  lien. 

The  answer  says  the  contract  was  for  $30,  and  that 
the  work  was  not  performed  in  accordance  therewith, 
but  he  tendered  $30,  and  brought  that  sum  into  court 
as  full  payment.  The  court  below  heard  the  testi- 
mony, and  entered  a  decree  for  the  amount  claimed 
and  for  $20  as  attorney 's  fee.  Affibmbd. 
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For  appellant  there  was  a  brief  by  Mr.  WUliam  S. 
Risley. 

For  respondent  there  was  a  brief  over  the  name  of 
Mr.  Dan  Johnston. 

Mb.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

Only  a  question  of  fact  is  involved.  The  court  below 
saw  the  witnesses  and  heard  their  testimony.  This  we 
have  read,  and  find  that  the  preponderance  is  with  the 
plaintiff. 

The  decree  is  therefore  affirmed.  Affirmed. 


Motion  to  dismiss  argued  September  22,  aUowed  October  22,  1015. 

EAST  SIDE  MILL  CO.  v.  FELDMAN. 

(152  Pac.  266.) 

Appeal  and  Error— Declalons  Appealable— Consent  Decree. 

1.  A  defendant  whose  attorney  stipulated  that  another  defendant 
might  have  a  decree  in  its  favor,  and  who  approved  the  decree  pre- 
pared and  presented  to  him,  could  not  appeal  from  such  decree. 

From  Multnomah :  Henry  E.  McGinn,  Judge. 

This  is  a  suit  by  the  East  Side  Mill  &  Lumber  Com- 
pany and  the  Portland  Hardwood  Floor  Company,  a 
corporation,  against  Ernest  Feldman  and  Poldi  Feld- 
man, his  wife,  Frank  Holten,  W.  B.  Starr,  J.  H.  Fonner, 
the  Laurelhurst  Company,  a  corporation,  to  foreclose 
a  lien.  Bespondent  moves  to  dismiss  the  appeal. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Appeal  Dismissid. 
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1    — 

Messrs.  Lewis  <&  Lewis,  for  the  motion. 

Mr.  Robert  C.  Wright,  contra. 

In  Banc.  Mr.  Justice  Eakin  delivered  the  opinion 
of  the  court. 

1.  This  is  a  suit  to  foreclose  a  lien.  The  Portland 
Hardwood  Floor  Company  answered,  setting  up  its 
lien.  The  Laurelhurst  Company  filed  a  demurrer, 
which  being  overruled,  the  company  answered.  The 
case  caiae  on  for  trial,  when  the  following  occurred, 
,  according  to  the  recitation  in  the  decree : 

**At  said  time  it  was  stipulated  and  agreed  in  open 
court  by  and  between  said  Lewis  &  Lewis,  attorneys  for 
said  defendant  and  cross-complainant,  Portland  Hard- 
wood Floor  Company,  and  Hayes  &  Wangerien,  attor- 
neys for  defendant  Laurelhurst  Company,  that  the 
defendant  and  cross-complainant,  Portland  Hardwood 
Floor  Company,  might  have  a  decree  foreclosing  its 
certain  mechanic's  lien  filed  against  lot  4,  block  115, 
Laurelhurst,  for  the  sum  of  $93.25,  with  interest 
thereon  at  the  rate  of  6  per  cent  per  annum  from  the 
3d  day  of  July,  1913,  until  paid,  and  for  the  further 
sum  of  90  cents  for  filing  and  recording  said  lien  and 
for  its  costs  and  disbursements  incurred  in  the  prose- 
cution of  this  suit,  and  for  $20  attorney's  fees.'' 

After  said  stipulation  counsel  prepared  a  decree 
and  presented  the  same  to  attorneys  for  defendant 
Laurelhurst  Company,  who  approved  the  same,  which 
was  then  taken  to  the  judge,  signed  and  regularly  en- 
tered on  the  journal.  The  Laurelhurst  Company  now 
appeals  from  the  decree,  and  the  Portland  Hardwood 
Floor  Company  moves  to  dismiss  the  appeal  for  the 
reason  that  the  decree  was  consented  to  by  the  Laurel- 
hurst Company.  The  appellant  denies  this  is  a  con- 
sent decree,  and  further  alleges  that  the  objection  that 
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the  complaint  does  not  state  facts  snfScient  to  consti- 
tute a  cause  of  suit  is  never  waived.  In  Rader  v.  Barr, 
22  Or.  495  (29  Pac.  889),  this  court  held: 

**  By  consenting  to  the  rendition  of  a  judgment  in 
favor  of  the  plaintiff  *  *  for  the  amount  claimed,  the 
defendant,  in  effect,  waived  his  answer  and  left  no 
issue  in  the  case  to  be  tried,  and  from  such  a  judgment 
no  appeal  lies.'* 

This  case  has  been  a£Srmed  in  this  court  many  limes. 
In  Schmidt  v.  Oregon  Mining  Co.,  28  Or.  9  (40  Pac. 
406,  1014,  52  Am.  St.  Eep.  759),  this  whole  question 
was  very  thoroughly  considered  by  Mr.  Justice  Wol- 
VERTON,  who  says: 

**The  conditions,  simply  stated,  are:  The  court  is  re- 
quested by  one  party  to  make  certain  findings,  and  to 
enter  a  decree  thereon  with  certain  definite  conditions. 
To  all  this  the  other  party  consents,  and  the  decree  is 
entered.  Now,  the  party  making  the  request  appeals  to 
this  court,  and  demands  that  the  decree  be  reversed  in 
part,  without  even  so  much  as  moving  the  lower  court 
to  modify  its  findings,  or  the  decree  entered  thereon, 
or  calling  its  attention  to  errors  and  irregularities,  so 
that  the  court  could,  upon  its  own  motion,  purge  the 
record  of  its  infirmities.  To  say  the  least,  this  is  not 
fair  treatment  of  the  court  below,  and  in  support  of  its 
decree  this  court  will  presume  the  consent  of  plaintiff 
to  the  entry  thereof  in  its  present  form:  Hayne's  New 
Trial  and  Appeal,  §  285,  p.  846 ;  Parker  v.  Altschul,  60 
Cal.  380 ;  Lesse  v.  Clark,  28  Cal.  36 ;  Wilson  v.  Dough- 
erty, 45  Cal.  35;  Reynolds  v.  Hosmer,  45  Cal.  637. 
Consent  excuses  error,  and  ends  all  contention  between 
the  parties.  It  leaves  nothing  for  the  court  to  do  but 
to  enter  what  the  parties  have  agreed  upon,  and,  when 
so  entered,  the  parties  themselves  are  concluded. 
From  such  a  decree  there  is  no  appeal.*' 

This  opinion  disposes  of  the  case,  and  the  appeal 
must  be  dismissed.  Appeal  Dismissed. 
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Motion  to  dismiBB  appeal  argued  September  22,  allowed  October  22. 

1915. 

LENGELE  v.  MOORE. 

(152  Pac.  267.) 

Appeal  and  Error — Jadgment  Entry — Consent  Decree. 

1.  Where  a  decree  in  the  trial  court  is  entered  by  consent  of  the 
parties,  no  appeal  can  be  taken. 

From  Polk :  Hakkt  H.  Belt,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Eakin. 

This  is  a  suit  by  Theodore  Lengele  against  Mrs.  B. 
McN.  Moore,  J.  M.  Hanslimair,  Geo.  0.  Sloan  and 
Daisy  A.  Sloan,  in  which  the  respondent  files  motion 
to  dismiss  the  appeal.  In  this  case  the  court  finds  that 
by  stipulation  the  appellants  and  respondent  consented 
to  the  decree  as  entered.  The  notice  of  appeal  was 
served  the  first  day  of  July,  1915.  The  undertaking  was 
served  on  the  twelfth  day  of  July,  and  filed  the  same 
day.  No  further  time  was  granted  to  file  the  tran- 
script, but  it  was  filed  in  this  court  on  the  thirty-first 
day  of  August,  1915.  Respondent  moves  to  dismiss 
the  appeal  upon  two  grounds:  (1)  That  the  transcript 
was  not  filed  within  the  time  required  by  law;  and  (2) 
that  it  is  a  consent  decree.  Appeal  Dismissed. 

Mr.  Samuel  M,  Endicott,  for  the  motion* 

Messrs.  TJnruh  <&  Macy,  contra. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1.  The  motion  must  be  sustained  upon  both  grounds. 
Appellant 's  time  to  file  his  transcript  in  this  court  ex- 
pired on  the  sixteenth  day  of  August,  and  it  was  not 
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filed  until  the  31st.  The  law  requires  that  it  shall  be 
filed  within  30  days  from  the  time  the  appeal  is  per- 
fected, which  time  was  the  seventeenth  day  of  July. 
The  case  of  the  East  Side  Lumber  Co.  v.  Feldman  et 
cU.,  ante,  p.  644  (152  Pac.  266),  holds  that  a  consent 
decree  cannot  be  appealed  from,  citing  numerous 
authorities  which  it  is  not  necessary  to  repeat  here. 

Appeal  Dismissed. 


Argaed  Oetober  8,  alBrmed  October  22,  1915. 

DAVIES  V.  REA.» 

(152  Pac.  267.) 

TrsmdM,  Btatnta  of — ^Default  of  Anotber — Conalderatioiii — Suffldtncy. 

1.  Where  defendants,  tbe  principal  stockholders  of  a  hotel  com- 
panj,  signed  a  writing  whereby,  in  consideration  of  the  forbearance  of 
plaintiff  to  foreclose  a  mortgage  thereon,  defendants  agreed  to  pay 
the  sum  secured  at  a  later  date,  together  with  interest,  attorneys'  fees, 
and  costs,  the  undertaking  is  enforceable;  there  being  a  sufficient 
memorandum  under  Section  808,  L.  O.  L.,  providing  that  an  agreement 
to  answer  for  the  default  of  another  must  be  in  writing  embracing 
the  consideration,  and  subscribed  by  the  party  to  be  charged. 

[As  to  promise  to  pay  for  debt  of  another,  see  notes  in  5  Am. 
Dec  S21;  95  Am.  Dec.  251;  46  Am.  Bep.  296;  126  Am.  St  B^ 
487.] 

From  Multnomah:  Gbokgb  N.  Davis,  Judge. 

Department  1.    Statement  by  Mr.  Justice  Bubnbtt. 

This  is  an  action  by  H.  H.  Davies  and  George  A. 
Kelly  against  Don  P.  Rea  and  L.  Y.  Keady.  The  sub- 
stance of  the  complaint,  which  was  filed  Juno  13, 1913, 
is  that  the  Gateway  Hotel  Company  had  given  its  note 
and  mortgage  to  the  plaintiffs  and  had  failed  to  pay 

*0n  agreement  of  shareholder  to  become  responsible  for  amount  of 
company's  debt  as  ''a  promise  to  answer  for  debt  of  another/'  see 
note  in  3  B.  &.  O.  611.  Bepobteb. 
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the  same  at  maturity,  whereupon  the  defendants  signed 
a  writing  which,  after  reciting  the  indebtedness  and 
that  the  plaintiffs  here  were  about  to  foreclose  the 
mortgage,  contained  the  following  stipulation : 

**Now,  therefore,  as  holders  of  and  owners  of  the 
majority  of  the  stock  of  the  Madras  Hotel  Company, 
and  realizing  that,  if  said  property  was  sold  under 
foreclosure,  it  will  be  at  a  sacrifice,  now,  in  considera- 
tion of  the  extension  of  the  time  for  the  collection  of 
said  sum  until  May  22, 1913,  we,  the  undersigned,  L.  Y. 
Keady  and  Don  P.  Eea  do  bind  ourselves  individually 
and  personally,  each  for  himself,  and  not  one  for  the 
other,  to  pay  said  Davies  and  Kelly  said  full  sum  of 
money,  together  with  interest,  at  the  expiration  of  said 
period,  May  22,  1913. 

**We  further  agree  and  bind  ourselves  that  in  the 
event  of  a  suit  for  the  collection  of  said  indebtedness, 
or  any  part  of  it,  we  will  pay  the  said  Davies  and 
Kelly  the  sum  of  two  hundred  ($200)  dollars  as  attor- 
neys' fees  and  such  other  costs  as  they  may  have  ex- 
pended in  said  action.** 

It  is  also  alleged  that  the  note  and  mortgage  are  long 
past  due  and  unpaid,  and  that  the  obligation  of  the  de- 
fendants has  not  been  paid  and  is  past  due.  A  general 
demurrer  to  the  complaint  was  overruled. 

The  answer  admits  the  execution  of  the  writing  and 
that  the  hotel  company  had  failed  to  pay  the  note  and 
mortgage.    It  affirmatively  states : 

'*That  the  promise  or  agreement  set  forth  in  the 
complaint  was  a  special  promise  to  answer  for  the  debt 
or  default  of  the  Madras  Hotel  Company,  named  in  the 
complaint ;  that  no  note  or  memorandum  of  said  prom- 
ise or  agreement  expressing  a  consideration  was  made 
or  signed  by  the  defendants  or  either  of  them,  or  by 
any  person  by  their  authority,  or  at  all,  and  the  instru- 
ment named  in  the  complaint  and  marked  Exhibit  *A* 
was  made  and  signed  by  the  defendants  without  any 
consideration.  * ' 
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The  reply  traverses  the  allegations  of  the  answer. 
The  court  made  findings  of  fact  and  conclusions  of  law 
upon  which  it  rendered  judgment  for  the  plaintiffs  for 
$175,  attorney's  fees,  and  otherwise  according  to  the 
prayer  of  the  complaint.  Defendants  appeal.  The 
only  assignments  of  error  are  these : 

**(1)  The  court  erred  in  overruling  defendants*  de- 
murrer to  the  complaint;  (2)  the  court  erred  in  giving 
judgment  for  plaintiffs,  for  that  the  findings  are  not 
suflScient  to  support  said  judgment.  *'  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  H.  K.  Sargent  and  Mr,  Harrison  Allen,  with  an 
oral  argument  by  Mr.  Sargent. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  Frank  Schlegel  and  Mr.  E.  E.  Miller,  with  an 
oral  argument  by  Mr.  Schlegel. 

Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

The  defendants  contend  that  the  writing  which  they 
signed  is  not  sufficient  to  charge  them  under  the  statute 
of  frauds  embodied  in  Section  808,  L.  0.  L.  As  appli- 
cable to  this  case  the  statute  reads  thus : 

**In  the  following  cases  the  agreement  is  void  unless 
the  same  or  some  note  or  memorandum  thereof,  ex- 
pressing the  consideration,  be  in  writing  and  sub- 
scribed by  the  party  to  be  charged,  or  by  his  lawfully 
authorized  agent;  evidence,  therefore,  of  the  agree- 
ment shall  not  be  received  other  than  the  writing,  or 
secondary  evidence  of  its  contents,  in  the  cases  pre- 
scribed by  law :  *  •  2.  An  agreement  to  answer  for 
the  debt,  default,  or  miscarriage  of  another.  •  •  ** 

The  paper  recited  that  it  was  executed  '*in  consid- 
eration of  the  extension  of  the  time  for  the  collection 
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of  said  sum  until  May  22, 1913/'  The  defendants  rely 
upon  First  Nat.  Bank  v.  Cecil,  23  Or.  62  (31  Pac.  61, 
32  Pac.  393),  holding  that: 

**  An  agreement  by  a  creditor  to  forbear  prosecuting 
his  claim,  and  an  actual  forbearance  by  him,  is  a  good 
consideration  to  sustain  a  promise  of  a  third  person  to 
pay  the  claim;  •  *  but  a  mere  forbearance  without 
such  promise  is  not.  *  *  And  this  is  so  although  the 
act  of  forbearance  was  induced  by  the  defendant's 
promise.'* 

The  teaching  of  that  case  is,  in  effect,  that  without  a 
supporting  contract  to  characterize  it,  pure  forbear- 
ance could  not  be  distinguished  from  neglect  of  the 
promisee  to  compel  payment.  Delay  only,  if  nothing 
else  is  shown,  does  not  alter  the  situation  or  the  rights 
or  obligations  of  the  parties.  But  in  this  juncture  that 
is  not  by  the  mark.  The  consideration  was  the  exten- 
sion of  time.  This  implies  an  afl&rmative  act  on  the 
part  of  the  holder  of  the  note,  and  is  not  the  bare  nega- 
tive of  forbearance  or  procrastination.  This  positive 
act  of  the  plaintiffs  is  expressed  in  the  agreement 
which  the  defendants  made.  Their  argument  would 
be  apropos  if,  in  fact,  the  plaintiffs  had  violated  the 
stipulation  and  had  sued  on  the  principal  obligation 
before  the  extension  had  expired  for  then  the  stated 
consideration  would  have  failed.  Expressing,  as  it 
does,  the  consideration,  the  writing  subscribed  by  the 
parties  sought  to  be  charged  is  sufficient  within  the 
statute  of  frauds. 

The  judgment  is  affirmed.  Affibmed. 

Mb.  Chief  Justice  Moobb,  Mb.  Justice  McBbide  and 
Mb.  Justice  Benson  concur. 
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ABATEMENT  AND  BEVIVAIfc 

Abatement  and  Bevival — ^Enjoining  Action  at  Law — Gronnds  of  De- 
morrer — ^Action  Pending. 

1.  Demurrer,  in  an  equity  bill  to  stay  proceedings  at  law,  on  the 
ground  that  there  is  another  action  on  the  same  subject  matter  be- 
tween the  same  parties  pending,  should  be  overruled;  the  pendency 
of  the  law  action  being  a  prerequisite  in  such  case  to  the  filing  of 
the  bill.     (Miller  v.  Fisher,  532.) 

ABSTBACT. 
Bemedy  of  Bespondent  for  Insofflcient  Abstract 
See  Appeal  and  Error,  10,  11. 

ACCOUNT. 

Account — Evidence — Sufficiency. 

1.  In  a  suit  for  an  accounting  between  plaintiff  and  defendant 
for  commissions  received  from  the  sale  of  real  estate,  evidence  held 
to  show  that  the  transaction  between  the  parties  was  ended  and  that 
defendant  had  accounted.     (Bolin  ▼.  Walters,  501.) 

ACTION. 
Action— Moot  Cases. 

1.  A  suit  by  a  taxpayer  to  enjoin  a  city  from  contracting  for  the 
construction  and  operation  of  a  railroad,  as  authorized  by  the  charter, 
and  from  issuing  bonds  for  the  construction  thereof,  will  not  be 
dismissed  as  fictitious  merely  because  the  suit  is  a  friendly  one,  pur- 
sued without  rancor,  and  with  the  understanding  that  unnecessary 
delays  will  not  be  permitted.     (Pearce  v.  Boseburg,  195.) 

Action — Splitting  Cause  of  Action. 

2.  A  party  is  not  allowed  to  split  his  cause  of  action,  but  all  the 
elements  of  damages  relied  upon  must  be  included  in  one  complaint. 
(Ingram  ▼.  Carlton  Lumber  Co.,  633.) 

See  Attorney  and  Client,  3. 
See  Counties,  2. 
See  Death,  1-3. 
See  Dower,  1. 
See  Insurance,  2,  4. 
See  Joint  Adventures,  1. 
See  Landlord  and  Tenant,  4-6. 
See  Master  and  Servant,  20. 
See  Mechanics'  Liens,  5. 
See  Municipal  Corporations,  24. 
See  Pleading,  4. 
See  Principal  and  Surety,  1-3. 
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Action  to  Becover  Deposit  to  Secure  Sent. 
See  Evidence,  7. 
See  Landlord  and  Tenant,  1,  2. 

ADEQUATE  BEMEDY  AT  laAW. 

See  Injunction,  2. 

ADMISSIONS. 

See  Criminal  Law,  5,  17. 
See  Evidence,  7. 
See  Mandamus,  3. 
See  Pleading,  2,  5. 

ADVERSE  POSSESSION. 

Advene  Poefeaiioiv--Oontinuit7. 

1.  Where  title  to  plaintiff's  and  defendant's  lot  had  united  in  one 
owner  within  10  years  from  the  construction  of  a  walk  alleged  by 
plaintiff  to  be  a  foot  or  so  on  defendant's  lot,  there  was  a  break 
in  the  continuity  of  the  adverse  possession,  and  plaintiff's  adverse 
possession  dated  only  from  the  time  of  his  purchase  from  such  owner. 
(Joy  V.  Palethorpe,  552.) 

ADVEBTISINO. 

See  Constitutional  Law,  8,  9. 
See  Obscenity,  1,  2. 

ABCENDMENT. 
See  Highways,  1. 
See  Statutes,  4. 

ANIMALS. 

Animals — ^Injury  by  Vicious  Horse — ^Evidence— Subsequent  Acts  Show- 
ing Disposition. 

.  1.  In  an  action  by  a  servant  for  injuries  alleged  to  result  from  the 
viciousness  of  a  horse  given  him  to  drive,  evidence  of  conduct  of  the 
horse  subsequent  to  the  accident  was  admissible  to  show  its  disposi- 
tion.    (Marks  v.  Columbia  County  Lumber  Co.,  22.) 

See  Evidence,  4. 

APPEAL  AND  EBBOB. 

Appeal  and  Error— Harmless  Error— Evidence — ^Necessiry  Methods 
of  Work. 

1.  In  an  action  against  a  logging  company,  which  operated  a 
logging  railroad,  for  the  death  of  its  servant  on  a  train,  where  de- 
fendant's superintendent  was  allowed  to  testify  that  it  was  not  neces- 
sary for  any  of  the  train  crew  to  travel  over  the  cars  while  in  motion, 
the  admission  of  such  opinion  evidence  was  not  prejudicial  to  plain- 
tiff, since  the  fact  that  the  service,  being  rendered  by  the  servant  in 
traveling  over  the  train  while  in  motion,  could  have  been  performed 
in  a  different  manner  when  the  train  was  at  a  standstill,  did  not  dis- 
prove that  such  servant  followed  the  usual  and  ordinary  course  of  his 
employment  in  so  doing.     (Evansen  v.  Grande  Ronde  Lumber  Co.,  1.) 


Ind8Z«  657 

Appeal  and  firror— I^esnnmitloiui — Qnallflcatioii  of  Expert. 

2.  In  an  action  against  an  employer  for  death  of  a  servant  by  the 
breaking  of  a  chain  securing  logs  on  a  train,  where  the  defendant 
logging  company's  superintendent  was  allowed  to  give  his  opinion 
in  evidence  as  to  the  strength  of  wire  with  which  broken  chains  were 
repaired,  as  compared  with  the  strength  of  a  link,  and  where,  on  ap- 
peal, the  bill  of  exceptions  set  out  no  testimony  as  to  the  witness' 
qualifications  as  an  expert  on  the  point,  except  that  he  had  had 
many  years'  experience  as  defendant's  superintendent,  the  court  would 
assume  that  he  was  qualified,  and  that  the  jurors  bad  no  general  knowl- 
edge of  the  subject  testified  to.  (Evansen  v.  Grande  Bonde  Lumber 
Co.,  1.) 

Appeal  and  Error — ^Review—- Harmless  Error. 

3.  The  admission  of  corroborative  evidence  which  had  no  sub- 
stantial influence  on  the  determination  was  harmless.  (Smith  v. 
National  Surety  Co.,  17.) 

Appeal  and  Error— Review — Objections  to  Cost  BflL 

4.  Objections  to  the  cost  bill,  which  had  not  been  decided  by  the 
trial  court,  could  not  be  considered  on  appeal,  though  discussed  in  the 
briefs.     (Meagher  v.  Eilers  Music  House,  70.) 

Appeal  and  Error— Bevlew— Harmless  Error. 

5.  Under  Article  VIT,  Section  3,  of  the  Constitution,  it  is  the  duty 
of  the  Supreme  Court,  when  the  transcript  on  appeal  contains  all  the 
proceedings  below,  to  examine  the  record  and  determine  whether  an 
error  was  so  harmful  as  to  require  reversal.  (Kveset  v.  Grace  &  Co., 
83.) 

Appeal  and  Error— Damages— Personal  Injiirie»— Measure. 

6.  Where  plaintiff  suffered  a  Pott's  fracture  of  the  ankle,  which 
in  the  consensus  of  medical  opinion  would  be  permanent,  and  it  ap- 
peared that  plaintiff  could  do  very  little  walking  on  the  injured  leg 
nearly  a  year  after  the  accident,  and  that  before  he  had  been  earning 
at  least  $4.50  a  day  as  a  stevedore,  an  award  of  $3,100  cannot  be  held 
excessive;  hence  an  instruction  that  the  jury  should  use  their  hearts 
as  well  as  their  minds  in  assessing  damages  was  not  prejudicial. 
(Kveset  v.  Grace  &  Co.,  83.) 

Appeal  and  Error— Harmless  Error— Erroneous  Admission  of  Evidence. 

7.  Where  a  physician  testified  on  direct  examination  that  plain- 
tiff suing  for  personal  injuries  would  probably  have  as  good  an  arm 
as  ever,  and  that  the  injuries  were  not  permanent,  error  in  allowing 
on  cross-examination  a  question  answered  in  the  negative  as  to 
whether  he  would,  aside  from  the  pain  and  inconvenience,  just  as  soon 
have  his  arm  in  the  condition  in  which  plaintiff's  arm  then  was,  was 
not  prejudicial.     (Lang  v.  Camden  Iron  Works,  137.) 

Appeal  and  Error — Objections  to  Decree — Oross-appeaL 

8.  An  appellee,  not  taking  a  cross-appeal,  is  presumably  satisfied 
with  the  'decree  as  rendered  by  the  trial  court.  (McNiel  v.  Holmes, 
165.) 

77  Or.— 42 
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Appeal  and  Error— Moot  Oases. 

9.  The  power  of  the  court  on  appeal  to  dismiss  a  ease  as  fictitious 
should  not  be  exercised  except  where  the  fictitious  character  appears 
either  from  the  pleadings  or  from  satisfactory  evidence,  especially 
where  persons,  claiming  that  the  suit  is  fictitious,  fail  to  appear  and 
make  the  objection  and  avail  themselves  of  the  point  in  the  trial  court. 
(Pearce  v.  Boseburg,  195.) 

Appeal  and  Error — ^Improper  Argument  of  Oonnsei— Effect. 

10.  Where  the  main  issue  in  the  case  involved  the  right  of  plaintiff 
to  recover  for  a  personal  injury,  and  that  issue  was  fairly  submitted 
to  the  jury,  and  the  manner  of  conducting  the  trial  and  the  amount 
of  the  verdict  did  not  indicate  that  the  amount  was  increased  by  any 
improper  remarks  of  plaintiff's  counsel,  the  improper  remarks  were  not 
reversible  error.     (Tompkins  v.  Portland  By.,  L.  ft  P.  Co.,  174.) 

Appeal  and  Error— Abstract — ^Insnfflciency-— Bemedy. 

11.  Jurisdiction  of  an  appeal  having  been  obtained  by  the  filing 
of  a  transcript,  if  respondent  considers  the  abstract  filed  by  appellant 
improper  or  unfair,  his  remedy  is  to  file  such  an  additional  abstract 
as  he  deems  necessary  to  a  full  understanding  of  the  questions  in*, 
volved,  as  provided  by  Supreme  Court  Bule  7  (56  Or.  616,  117  Pac  x). 
(Williams   v.  Pacific   Surety   Co.,   210.) 

Appeal    and   Error— BlU    of    Exceptions— Abstract— Diminution    of 
Becord. 

12.  Where  an  abstract  of  the  record  on  appeal  refers  to  a  bill  of 
exceptions  and  states  that  a  transcript  of  the  testimony  is  made  a 
part  thereof,  but  neither  has  been  filed  in  the  Supreme  Court,  a 
diminution  of  the  record  may  be  suggested  and  proper  correction  made 
on  application  if  counsel  cannot  stipulate  the  facts  desired  as  au* 
thorized  by  Supreme  Court  Rule  40  (56  Or.  629,  117  Pac.  xiv). 
(Williams  v.  Pacific  Surety  Co.,  210.) 

Appeal  and  Error— Proceedings  to  Transfer  Oanse— Notice  of  Appeal. 

13.  Under  Section  550,  L.  O.  L.,  making  a  notice  of  appeal  sufficient 
if  it  contains  the  title  of  the  case,  the  names  of  the  parties,  and  no- 
tifies the  adverse  party  or  his  attorney  that  an  appeal  is  taken  from 
the  judgment,  a  notice  "that  the  above-named  plaintiff  appeals  to 
the  Supreme  Court  of  this  state  from  the  judgment  entered  May  23d, 
in  favor  of  the  defendant,  and  appeals  from  whole  of  such  judgment," 
is  sufficient,  where  the  transcript  shows  that,  at  a  re^lar  term  of 
court  in  the  county  from  which  the  appeal  is  taken,  a  judgment  was 
rendered  on  May  23,  1914,  between  the  parties  named  in  the  title 
of  the  case  in  favor  of  defendant.  (Baiha  v.  Coos  Bay  Coal  &  Fuel 
Co.,  275.) 

Appeal  and  Error— Bnllngs  on  Evidence— BUI  of  Exceptions. 

14.  Under  Section  171,  L.  O.  L.,  providing  that  an  objection  shall 
be  stated  with  so  much  of  the  evidence  as  is  necessary  to  explain  it, 
an  exception  to  a  ruling  on  evidence  is  not  reviewable  unless  there  is 
copied  in  the  bill  of  exceptions  so  much  of  the  testimony  as  will  enable 
the  court  on  appeal  to  understand  the  question  involved.  (Baiha  y. 
Coos  Bay  Coal  &  Fuel  Co.,  275.) 
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Appeal  and  Error— Qnestioiui  Bevieiwable — ^BallngB  on  Instmetiozui — 
Bill  of  Exceptioiis. 

15.  Where  an  exeeption  is  taken  to  an  instruction,  which  under  the 
pleadings  is  improper  under  any  view  of  the  law,  the  error  is  review- 
able, though  no  testimony  is  incorporated  in  the  bill  of  exceptions. 
(Baiha  v.  Coos  Bay  Coal  &  Fuel  Co.,  275.) 

Appeal  and  Error— Review— Presumption. 

16.  Where  the  bill  of  exceptions  does  not  purport  to  contain  all  the 
evidence,  and  fails  to  state  that  none  was  offered  on  a  particular  issue, 
it  will  be  presumed,  from  instructions  given  thereon,  that  they  were 
predicated  on  evidence  received  thereon.  (Baiha  v.  Coos  Bay  Coal 
&  Fuel  Co.,  275.) 

Appeal  and  Error— Exceptiona— Necessity. 

17.  An  order  sustaining  a  demurrer  to  the  answer  being  made  upon 
the  matter  in  writing  and  on  file  in  the  court,  no  exception  is  neces- 
sary under  Section  172,  L.  O.  L.,  to  obtain  review  on  appeal.  (Pullen 
V.  Eugene,  320.) 

Appeal  and  Error — Transfer  of  Cause— Notice  of  Appeal — ''Signed  by 
Himself  or  Attorney." 

18.  Under  Section  550,  L.  O.  L.,  providing  that  where  notice  of 
appeal  is  not  given  in  open  court,  it  must  be  in  writing,  "signed  by 
himself  or  attorney,"  the  appellant,  with  the  approval  of  his  attorney, 
or  the  attorney  himself,  may  authorize  another  person  to  sign  the 
attorney'i  name  to  a  notice  of  appeal.  (Howard  v.  Hartford  Ins.  Co., 
341.) 

Appeal  and  Error— Notice  of  Appeal — SnflElciency  of  Service. 

19.  In  view  of  Section  539,  L.  O.  L.,  providing  that  notices  may 
be  personally  served  upon  an  attorney,  or  may  be  served  during  his 
absence  by  leaving  notice  at  his  office  between  6  a.  m.  and  9  p.  m. 
in  a  conspicuous  place,  returns  of  personal  service  of  a  notice  of 
appeal  on  respondent's  attorney,  and  of  a  service  by  leaving  a  copy 
thereof  in  a  conspicuous  place  in  his  office  between  6  and  9,  when  there 
was  no  person  in  the  office,  showed  proper  service.  (Howard  v« 
Hartford  Ins.  Co.,  341.) 

Appeal  and  Error—Notice  of  Appeal — Order  of  Oonrt 

20.  An  order  entered  of  record,  purporting  to  state  certain  facts  as 
to  the  signing  of  a  notice  of  appeal  and  the  service  thereof,  and  di- 
rected to  be  attached  to  the  return  of  service  of  such  notice,  of  which 
the  appellant  was  not  notified,  and  as  to  which  neither  party  appeared, 
was  void  for  want  of  jurisdiction  to  make  it,  and  could  not  be  con- 
sidered for  any  purpose  in  passing  on  motions  to  dismiss  for  want  of 
proper  notice  of  appeal.     (Howard  v.  Hartford  Ins.  Co.,  341.) 

Appeal   and  Error — ^Waiver   of   Objections   to — ^Demurrer — Pleading 
Over. 

21.  While  a  demurrer  to  the  form  of  the  complaint  may  be  waived 
by  pleading  over,  if  such  demurrer  attacks  the  sufficiency  of  a  com- 
plaint to  state  a  cause  of  action,  and  it  is  overruled,  pleading  over 
does  not  waive  it  for  the  purpose  of  an  appeal,  since  the  sufficiency 
of  the  complaint  can  be  attacked  in  the  Supreme  Court  for  the  first 
time.     (Howard  v.  Horticultural  I^re  Belief,  349.) 
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Appeal  iad  Brror— Findingv-^kmdtisiveiM 

22.  Findings  are  conclusive  on  appeal,  unless  the  court  finds  that 
there  is  no  evidence  to  support  them.  (United  States  Fidelity  Co. 
V.  Martin,  369.) 

Appeal  and  Error — Questioiis  Bevlewable— Assignment  of  Error-— BUI 
of  Exceptions. 

23.  A  complaint  as  to  the  measure  of  damages,  in  an  action  for 
fraud,  cannot  be  reviewed  on  appeal,  where  it  is  not  assigned  as  error 
or  presented  by  the  bill  of  exceptions.     (Aitken  v.  Bjerkvig,  397.) 

Appeal  and  Error — Questions  Reviewable— Disposition  of  Case  on  Ap- 
peal— Oonstitntional  Provisions. 

24.  The  Supreme  Court,  on  appeal  from  a  judgment  for  defendant 
in  an  action  for  rent,  must,  under  Article  VII,  Section  3,  of  the  Con- 
stitution, as  amended  in  1910  (see  Laws  1911,  p.  7),  find  the  reason- 
able rental  value  of  the  land  from  all  the  evidence  in  the  record, 
where  the  complaint  seeks  a  recovery  for  the  reasonable  rental  value. 
(Martin  v.  Fletcher,  408.) 

Appeal  and  Error-— Perfecting  of  Appeal— Serving  and  Filing  of  Un- 
dertaking. 

25.  An  appeal  is  perfected  five  days  after  the  filing  and  serving 
of  the  undertaking  on  appeal,  where  appellant  does  not,  as  authorized 
by  Section  550,  L.  O.  L.,  as  amended  by  Laws  of  1913,  page  617,  ex- 
cept within  five  days  to  the  sureties.     (Gross  v.  Gage,  421.) 

Appeal  and  Error— Filing  of  Transcript — Extension  of  Time. 

26.  Under  Section  554,  L.  O.  L.,  as  amended  by  Laws  of  1913, 
page  618,  providing  for  the  filing  of  the  transcript  within  30  days  after 
perfecting  the  appeal  unless  time  for  the  extension  of  the  filing  has  been 
granted  within  the  time  allowed  to  file  transcript,  or  the  appeal  shall 
be  deemed  abandoned,  the  filing  of  the  transcript  within  the  specified 
time  is  jurisdictional,  and  an  extension  of  time  is  ineffectual  when 
not  made  within  the  time  allowed  to  file  transcripts.  (Gross  v.  Gage, 
421.) 

Appeal  and  Error— Verdict — JH^edal  Findings—Evidence. 

27.  A  general  verdict  in  harmony  with  special  findings  is  conclusive 
on  appeal,  where  there  was  some  evidence  in  support  of  each  finding. 
(Hotel  Marion  Co.  v.  Waters,  426.) 

Appeal  and  Error — ^Harmless  Error — ^Refusal  of  Instruction. 

28.  In  an  action  for  rent,  the  erroneous  refusal  of  an  instruction, 
that  a  notice  given  by  defendant  could  not  be  construed  as  a  notice 
to  terminate  the  tenancy  unless  defendant  was  the  tenant  at  the  time 
it  was  given,  was  harmless,  where  it  appeared  that  the  question  of 
such  notice  was  immaterial  and  not  considered  by  the  jury,  and  that 
no  material  injury  resulted.     (Hotel  Marion  Co.  v.  Waters,  426.) 

Appeal  and  Error — ^Injunction  Pending  AppeaL 

29.  On  appeal  from  a  decree  dismissing  a  suit  to  enjoin  a  city  from, 
letting  contracts  and  making  assessments  for  street  improvements,  a 
temporary  injunction  will  be  granted  by  the  Supreme  Court,  restrain- 
ing the  city  from  levying  upon,  attempting  to  sell,  or  selling  any  of 
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plaintiff^'  property  until  the  farther  order  of  the  eourt.     (Lais  t. 
Silverton,  434.) 

Appeal  and  Error — ^Hearing—Evldaice. 

30.  On  appeal  froqi  a  decree  dismissing  a  suit  to  enjoin  a  city  from 
letting  contracts  and  making  assessments  for  street  improvements,  the 
Supreme  Court  has  no  authority  to  make  an  order  admitting  in  evi- 
dence upon  the  hearing  a  copy  of  an  assessment  ordinance  enacted 
after  the  appeal  was  taken.     (Lais  v.  Silverton,  434.) 

Appeal  and  Error — Findings  In  Equity — HarmleaB  Error. 

31.  In  an  equity  case,  the  failure  of  the  trial  court  to  file  findings 
of  fact  and  conclusions  of  law  does  not  constitute  reversible  error. 
(Beno  V.  Norris,  506.) 

Appeal  and  Error— Boview—HarmleaB  Error. 

32.  The  erroneous  refusal  to  give  an  instruction  on  the  measure 
of  damages  is  harmless,  where  the  jury  found  that  plaintiff  was  not 
entitled  to  recover  anything.     (Fitzhugh  v.  Nirschl,  514.) 

Appeal    and    Error— PrestimptionB — ^Defect    of    Parties — ^Failure    to 
Demur. 

33.  Where  no  demurrer  is  interposed  alleging  defect  in  parties, 
it  will  be  assumed  that  there  are  no  other  parties  in  interest.  (Miller 
V.  Fisher,  532.) 

Appeal   and   Error — ^Presentation   of   Ground   of   Review   in   Court 
Below — Necessity. 

34.  Where  the  case  proceeded  on  the  theory  that  defendant  had 
denied  plaintiffs'  averments  of  fraud,  and  other  paragraphs  of  the 
complaint  containing  similar  averments  were  denied,  the  fact  that 
two  paragraphs  were  not  specifically  traversed  cannot  be  taken  ad- 
vantage  of  on  appeal;  plaintiffs  not  having  pointed  out  the  defect. 
(Howell  V.  Howell,  539.) 

Appeal  and  Error^Stay  of  Proceedings — Counter  nndertaking^«8nit 
upon  a  Contract.'* 

35.  A  suit  to  foreclose  a  mechanic's  lien  is  not  "a  suit  upon  a  con- 
tract," within  Section  553,  L.  O.  L.,  providing  for  the  enforcement 
of  a  judgment  or  decree  in  such  a  suit,  notwithstanding  an  appeal 
and  undertaking  for  the  stay  of  proceedings,  upon  the  giving  of  a 
counter  undertaking.     (Kollock  &  Co.  v.  Leyde,  569.) 

Appeal  and  Error — Stay  of  ProceedlngB — Temporary  Injunction. 

36.  The  Supreme  Court  has  power  to  issue  a  temporary  injunction 
to  preserve  the  stattis  quo  of  property  pending  an  appeal  (Kollock 
&  Co.  V.  Leyde,  569.) 

Appeal  and  Error — Notice — Service— "Adverse  Parties.** 

37.  Parties  who  were  debtors  on  a  note  and  against  whom  a  per- 
sonal judgment  was  rendered  for  the  amount  thereof  were  not  ''ad- 
verse parties"  upon  whom  a  notice  must  be  served  of  an  appeal  from 
such  judgment.     (United  States  Nat.  Bank  v.  Shefler,  579.) 

Appeal  and  Error— Omissions  from  Becord — Scope  of  Bevleiw. 

38.  Where  the  evidence  received  at  the  trial  does  not  accompany 
the  transcript,  the  only  question   to  be  considered  is  whether  the 
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pleadings  are  sufficient  to  uphold  the  decree.    (United  States  Nat. 
Bank  v.  Shefler,  579.) 

Appeal  and  Error— Defect  of  Parties— Waiver. 

39.  In  a  suit  to  foreclose  mortga^s  which  had  been  assigned  by 
the  mortgagee,  in  which  defendants  pleaded  a  cancellation  of  the 
conveyance  by  the  mortgagee  constituting  the  consideration  for  one 
of  the  mortgages,  it  could  not  be  objected  that  the  mortgagee  was 
not  a  party,  where  no  litigant  objected  to  the  defect  of  parties  by 
the  filing  of  a  demurrer,  or  affirmatively  pleaded  the  necessity  or 
propriety  of  making  him  a  party;  his  presence  not  being  indispensable. 
(United  States  Nat.  Bank  v.  Shefler,  579.) 

Appeal  and  Error— Harmless  Error — ^Admission  of  Evidence. 

40.  In  an  action  by  an  employee  against  a  municipal  corporation 
designated  a  port,  to  recover  for  personal  injury  from  the  breaking  of 
a  defective  ladder,  error,  if  any,  in  admitting  evidence  that  after 
plaintiff  went  to  work  on  the  dredger  one  of  the  port  commissioners 
told  him  that  one  B.  was  his  boss  and  to  do  whatever  he  told  him  to 
do,  was  harmless,  since  the  action  fell  within  the  scope  of  the  Em- 
ployers' Liability  Act,  and  the  port  would  be  bound  by  the  acts  or 
directions  of  the  foreman  of  the  work.  (Mackay  v.  Commission  of 
Port  of  Toledo,  611.) 

Appeal  and  Error— Evidence — ^Motions  to  Strike— Necessity. 

41.  Where  an  answer  was  not  responsible  to  a  question,  the  injured 
party  must  move  to  strike  it,  or  the  matter  cannot  be  reviewed. 
(Willis  V.  Horticultural  Fire  Belief,  621.) 

Appeal  and  Error— Beview-Findings. 

42.  A  finding  of  the  trial  court  supported  by  a  preponderance  of 
evidence  must  be  upheld  on  appeal.     (Singleton  t.  Bhodes,  643.) 

Appeal  and  Error — ^Decisions  Appealable— Consent  Decree. 

43.  A  defendant  whose  attorney  stipulated  that  another  defendant 
might  have  a  decree  in  its  favor,  and  who  approved  the  decree  pre- 
pared and  presented  to  him,  could  not  appeal  from  such  decree.  (East 
Side  Mill  Co.  v.  Feldman,  644.) 

See  Costs,  1,  2. 

See  Criminal  Law,  2,  4,  6,   11,   13. 
Computation  of  Time  for  Filing  Kotice  of  AppeaL 
See  Time,  1. 

APPLIANCES. 
See  Master  and  Servant,  3,  4,  8,  10,  11,  14,  21. 

ASSESSMENT. 

See  Municipal  Corporations,  1,  2,  6,  7,  23. 

ASSICNMENT  OF  ERROR. 

See  Appeal  and  Error,  22. 

ASSIGNMENTS. 

Assignments — ^Evidence— Sufficiency. 

1.  In  an  action  against  a  surety  on  a  logging  contract,  evidence 
held  to  support  a  finding  that  the  contract,  which  had  been  assigned, 
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was  reassigned  to  plaintiff  before  action  was  brought.     (Williams  v. 
Pacific  Surety  Co.,  210.) 

ASSIGNMEirrS  FOB  BENEFIT  OF  OBEDITOBa 

Assignments  for  Benefit  of  Creditors — ^Validity-— Insolvency  Act. 

1.  Where  a  debtor  corporation  assigned  funds  held  by  a  trustee  to 
one  of  its  creditors,  who  was  to  prorate  the  payment  with  other  credi- 
tors, and  there  was  a  partial  payment  pro  rata  of  the  debts,  such  pay- 
ment not  discharging  the  same,  the  assignment  was  not  ineffective  as 
a  void  attempt  at  a  statutory  assignment.  (Mann  v.  W.  A.  Gordon 
Co.,  457.) 

ASSUMPTION  OF  BISK. 
6ee  Master  and  Servant,  7,  15,  26. 

. 

ATTOBNEY  AND  CLIENT. 

Attorney  and  Client — Disbarment — Evidence. 

1.  Where  the  disbarment  of  an  attorney  is  sought  under  Section 
1092,  L.  O.  L.,  as  guilty  of  any  willful  deceit  or  misconduct  in  his 
profession,  and  such  attorney  has  borne  a  good  reputation  in  the  com- 
munity in  which  he  lived,  competent  evidence  against  him  should 
show  that  the  accusation  is  true  to  justify  disbarment.  (State  ex 
rel.  v.  Garland,  92.) 

Attorney  and  Client — Disbarment — Conversion  of  State  Funds — Stat- 
ute. 

2.  Under  Section  1092,  L.  O.  L.,  providing  that  an  attorney  may 
be  removed  or  suspended  by  the  Supreme  Court  for  being  guilty  of  any 
willful  deceit  or  misconduct  in  his  profession,  where  an  attorney  was 
appointed  special  prosecutor  for  the  state  in  proceedings  to  escheat 
certain  property  of  a  decedent,  and,  as  such,  received  a  check  rep- 
resenting state  funds  due  it  in  the  proceedings,  which  he  deposited 
to  his  individual  bank  account  and  converted  wrongfully,  withhold- 
ing the  amount  from  the  state,  and  failing,  refusing  and  neglecting 
to  account  therefor,  he  will  be  disbarred  for  the  proper  administration 
of  justice,  the  protection  of  the  public,  of  clients,  of  the  courts,  and 
the  dignity  of  the  legal  profession.     (State  ex  rel.  v.  Garland,  92.) 

Attorney  and  Client — Action  for  Compensation — Employment — Sofil- 
ciency  of  Evidence. 

3.  In  an  attorney's  action  for  a  fee,  evidence  on  the  point  of  employ- 
ment by  the  defendants  held  insufficient  to  make  out  &  prima  facie 
case.     (Loughran  v.  Barker,  1337.) 

Effect  of  Improper  Argument  of  ConnseL 
See  Appeal  and  Error,  8. 

Conduct  of  Counsel  In  Beading  Statutes  to  Jury. 
See  Trial,  1. 

AUTUOBITT. 

See  Corporations,  2-5. 

See  Evidence,  5. 

See  Schools  and  School  DistrietSi  8. 
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AUTOMOBILBll. 

Opfnion  of  M  to  Speed  of  Car. 

See  Evidence,  15,  16. 

BiaAMY. 

Bigamy— LaedTioos  Cohabitation — Statutes — 'Tolygamy.** 

1.  Section  2073,  L.  O.  L.,  declaring  guilty  of  "polygamy"  a  person 
who,  having  a  former  husband  or  wife  living,  shall  marry  another, 
or  live  and  cohabit  with  another  as  husband  or  wife,  and  providing 
a  punishment,  which  may  be  imprisonment  in  the  penitentiary,  is  not 
repealed  and  supplanted  by  Section  2075,  providing  punishment,  as 
a  misdemeanor,  if  any  man  and  woman,  not  being  married  to  each 
other,  shall  lewdly  or  lasciviously  cohabit  or  associate  together;  the 
second  section  not  defining  the  same  offense  as  the  first,  but  proof 
being  required  under  the  first  not  required  under  the  second.  (State 
V.  Locke,  492.) 

Bigamy— Presmnptioii— Validity  of  Former  Marriage. 

2.  The  presumption  is  generally  in  favor  of  the  validity  of  a  former 
marriage,  absent  evidence  to  the  contrary.     (State  v.  Locke,  492.) 

Bigamy— Former  Marriage — ^Evidence. 

3.  Evidence  on  a  prosecution  for  polygamy  held  sufficient  to  prove 
a  valid  former  marriage  of  defendant.     (State  v.  Locke,  492.) 

Bigamy— Cohabiting— Evidence. 

4.  Evidence  on  a  prosecution  for  polygamy  held  sufficient  to  an- 
thorize  a  finding  of  defendant,  having  a  wife,  living  and  cohabiting 
with  another  as  his  wife.     (State  v.  Locke,  492.) 

BILL  OF  EZCEPTIONa 

See  Exceptions,  Bill  of. 

BILLS  AND  NOTES. 

Bins  and  Notes — ^Presentment  and  Notice— Waiver. 

1.  Section  5915,  L.  O.  L.,  provides,  relative  to  negotiable  instru- 
ments, that  presentment  for  payment  is  dispensed  with  by  waiver 
of  presentment  express  or  implied.  Section  5942  provides  that  notice 
of  dishonor  may  be  waived  either  before  the  time  of  giving  notice 
has  arrived  or  after  the  omission  to  give  due  notice,  and  the  waiver 
may  be  express  or  implied.  An  indorser  of  a  note  agreed  with  the 
indorsee  to  look  after  the  collection  of  the  note,  and  subsequently 
prepared  a  notice  to  the  maker  to  pay  the  note,  which  the  indorsee 
signed  and  mailed  to  the  maker.  On  the  day  the  note  became  due 
the  maker  telephoned  to  the  indorsee  that  he  was  not  then  able  to 
pay  it,  and  the  indorsee  called  the  indorser  on  the  telephone,  and  the 
indorser  consented  that  the  maker  should  be  given  further  time. 
Heldf  that  it  was  the  indorser's  duty  to  carry  out  its  undertaking, 
and,  if  anything  was  omitted,  it  had  no  cause  to  complain,  and  by 
its  acts  it  waived  presentment  and  notice  of  nonpayment.  (Moll  v. 
Roth  Co.,  593.) 

Bills  and  Notes — ^Presentment  and  Notice — ^Waiver. 

2.  An  agreement  at  or  before  the  maturity  of  a  note  that  an  extension 
of  time  sh^  be  given  is  a  sufficient  circumstance  or  fact  to  authorize 
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an  inference  of  waiver  of  presentment  and  notice  of  nonpayment. 
(Moll  V.  Both  Co.,  593.) 

Bills  and  Notes— Presentment  and  Notice— Waiver. 

3.  Any  act,  course  of  conduct,  or  language  of  an  indorser  calcu- 
lated to  induce  the  holder  of  a  note  not  to  make  demand  or  protest 
or  to  give  notice  or  to  put  him  off  his  guard  or  any  agreement  to 
that  effect  will  dispense  with  the  necessity  of  taking  such  steps. 
(Moll  V.  Roth  Co.,  593.) 

Bills  and  Notes— Presentment  and  Notice— Wairer. 

4.  The  contingent  liability  of  an  indorser  of  a  note  is  changed 
into  a  fixed  liability  by  waiver  of  demand  and  notice.  (Moll  v. 
Roth  Co.,  593.) 

Bills  and  Notes — Bona  Fide  Purchaser— Evidence. 

5.  Evidence  in  an  action  on  a  note  held  sufficient  to  go  to  the  jury 
on  the  issue  whether  plaintiff  was  a  holder  in  due  course  by  transfer 
from  the  payee,  who  obtained  it  from  defendant  by  fraud.  (Farmers' 
State  Bank  v.  West,  602.) 

BONA  FIDE  PUBOHASEB. 

See  Bills  and  Notes,  5. 

BOUNDABIES. 

Boundaries — ^Boundary  Agreement — ^Estoppel. 

1.  An  agreement  between  adjoining  owners  as  to  a  boundary  line 
operated  solely  by  way  of  estoppel.     (Joy  ▼.  Palethorpe,  552.) 

Boundaries — Estoppel — Pleading. 

2.  An  estoppel  by  agreement  of  the  parties  respecting  a  boundary 
line  must  be  pleaded.     (Joy  v.  Palethorpe,  552.) 

BBIEFS. 

See  Costs,  2. 

BUBDEN  OF  PEOOF. 

See  Landlord  and  Tenant,  1. 

See  Mechanics'  Liens,  9. 

See  Vendor  and  Purchaser,  3. 

BYSTANDEBS"  BILL. 

See  Exceptions,  Bill  of,  1,  2. 

CANCELLATION  OF  INSTBUMENTS. 

Cancellation  of  Instruments — ^Belief — ^Eecovery  for  Improvements. 

1.  A  grantor,  induced  by  fraud  to  execute  a  deed  to  a  grantee  for 
the  benefit  of  a  third  person,  promised  the  third  person  to  compensate 
him  for  improvements  made  on  the  property,  though  such  person  was 
the  principal  in  the  fraud.  Eeldf  that  the  grantor,  suing  to  set  aside 
the  deed  for  the  fraud,  must,  on  obtaining  relief,  compensate  the  third 
person  for  the  improvements.     (Jones  v.  Shefler,  284.) 
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Cancellation  of  Inatmmenta — Suit  to  Set  Aside  Deed-— Conditions. 

2.  A  grantor,  suing  to  set  aside  a  deed  for  fraad,  subsequent  to 
the  grantee  therein  executing  a  note  and  mortgage  on  the  property 
to  a  third  person,  who  in  his  complaint  alleges  that  he  brings  in  such 
note  and  mortgage  subject  to  the  order  of  the  court,  must,  to  obtain 
relief,  procure  the  cancellation  and  surrender  of  the  note,  or  satisfy 
any  judgment  procured  thereon,  as  he  is  not  entitled  both  to  the 
property  and  the  mortgage  thereon.     (Jones  v.  Shefler,  284. 

See  Injunction,  3. 

See  Municipal  Corporations,  20. 

CABBIEB8. 

Carriers — ^Injuries  to  Passengers— Negligence — ^Evidence— Instructions. 

1.  Where,  in  an  action  for  injuries  to  a  street-car  passenger,  the 
evidence  was  conflicting  on  the  issues  whether  the  passenger  attempted 
to  board  the  car  while  standing  and  was  thrown  off  by  a  sudden  jerk 
of  the  car,  or  whether  she  attempted  to  board  it  while  in  motion,  the 
court  should  charge  that  before  the  passenger  could  recover,  she  must 
show  that  she  intended  to  board  the  car,  gave  notice  thereof  to  the 
carmen,  or  that,  in  the  exercise  of  reasonable  care,  they  knew  that 
she  intended  to  board  it,  and  if  the  carmen  did  not  know  that  she 
intended  to  board  it,  there  could  be  no  recovery.  (Tompkins  v.  Port- 
land Ry.,  L.  &  P.  Co.,  174.) 

Carriers — Street  Railroads— Carriage  of  Passengers— Care  Beqnired. 

2.  The  stopping  of  a  street-car  at  a  place  where  passengers  are 
usually  received  is  an  invitation  to  the  public  to  board  the  car,  and 
the  invitation  continues  while  the  car  remains  standing,  but  the  start- 
ing of  the  car  is  a  withdrawal  of  the  invitation,  and  during  the  time 
of  the  invitation  the  carmen  must  keep  a  look-out  for  persons  seeking 
to  take  possession  thereon.  (Tompkins  v.  Portland  Ry.,  L.  A  P.  Co., 
174.) 

CASES  IK  THE  OBEOON  BEPOBTS. 

Applied,  Approved,  Cited,  Distinguislied,  Followed  and  Overroled  in 
this  Volnme. 

See  Table  in  Front  of  this  Volume. 

CHABAOTEE. 

See  Witnesses,  4. 

CHABTEB  OF  CITIEa 

See  Eugene — Pullen  v.  Eugene,  320. 
See  Portland — Portland  v.  Blue,  131. 
See  Portland — Robertson  v.  Portland,  121, 
See  Portland — Temple  v.  Portland,  559. 
See  Roseburg — Pearce  v.  Roseburg,  195. 
See  Salem — Ideal  Tea  Co.  v.  Salem,  182. 
See  Salem — Neer  v.  Salem,  42. 
See  Salem — Rose  v.  Salem,  77. 
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0ITIE8. 

See  Municipal  Corporations. 

CITY  0HABTBB8. 

See  Charter  of  Cities. 

0177  OBDINANOES. 

6ee  Municipal  Corporations. 

OLASa  LSaiSIaATIOK. 

See  Constitutional  Law,  7,  8. 

CODE  CITATIONS. 

See  Table  in  Front  of  this  Volume. 

OOHABITINO. 

See  Bigamy,  4. 

OOMBfEBOIAL  PAPBK. 

See  Bills  and  Notes. 

OOMFUTATIOK. 
Of  Time  for  AppeaL 
See  Time,  1. 

CONCLUSIONa 

See  Mandamus,  1. 

COKOLUSIVENESa 

See  Evidence,  17. 
See  Findings,  1. 
See  Judgment,  2,  3. 

CONSENT. 

See  Appeal  and  Error,  42. 

CONSIDERATION. 

See  Statute  of  Frauds,  2. 

CONSTTTUTIONAI.  LAW. 

Oonstitational  Law— Dae  Process  of  Law— Wliat  Constitutes. 

1.  An  ordinance  prohibiting  the  running  of  dogs  at  large  pro- 
vided that  they  should  be  impounded,  and  that,  if  known,  notice 
should  be  given  to  the  owners  or  custodians,  who  could  redeem  within 
three  days,  the  dogs  to  be  killed  at  the  end  of  that  time.  Held,  that 
Section  5731,  L.  O.  L.  making  it  larceny  to  steal  a  dog,  recognizes 
it  as  property,  and  the  ordinance  was  invalid,  as  working  a  depriva- 
tion of  ^property  without  due  process  of  law,  not  providing  for  notice, 
actual  or  constructive,  to  the  owners  or  custodians  of  dogs  seized. 
(Rose  V.  Salem,  77.) 

Constitntional  Law— Constraction— Provisions  Relating  to  Same  Sub- 
ject. 

2.  Those  sections  relating  to  the  same  subject  matter,  must  be 
construed  together.     (Robertson  v.  Portland,  121.) 
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Oonstitatioiial  Law— PrlvUegw  and  Tmiminltlag. 

3.  Article  I,  Section  20,  of  the  Constitution,  forbidding  lawB  grant- 
ing to  any  citizen,  or  class,  privileges  or  immunities  which  on  the 
same  terms  shall  not  equally  belong  to  all  citizens,  restricts  the  legis- 
lature, and  is  a  limitation  on  the  common  council  of  a  city,  and 
)>revents  any  discrimination  against  nonresidents  of  a  city  in  occupa- 
tion or  license  taxes.     (Ideal  Tea  Co.  v.  Salem,  182.) 

Conatltational  Law— LiceDBes— Privileges  and  Tminnnitiea— "Peddler.^ 

4.  An  ordinance  of  a  city  which  imposes  on  peddlers  a  license, 
which  defines  a  "peddler"  as  a  person  who,  for  himself  or  as  the 
agent  of  another,  goes  from  house  to  house  selling  or  offering  to  sell 
for  future  delivery  by  sample,  and  which  declares  that  the  provisions 
shall  not  apply  to  any  merchant  or  dealer  having  a  regular  place  of 
business  in  the  city  in  taking  or  soliciting  orders  for  the  sale  and  de- 
livery of  his  merchandise,  conflicts  with  Article  I,  Section  20,  of  the 
Constitution,  prohibiting  laws  granting  to  any  citizen  or  class  of 
citizens  privileges  or  immunities  which  on  the  same  terms  shall  not 
equally  belong  to  all  citizens;  for  it  imposes  a  license  on  nonresident 
solicitors,  but  permits  merchants  of  the  city  to  have  their  employees 
visit  the  houses  of  their  customers  and  take  orders  for  goods  without 
a  license.     (Ideal  Tea  Co.  y.  Salem,  182.) 

Oonatitational  Law— Remedy — Statute^ 

5.  The  charter  provision  that  a  city  should  not  be  liable  to  any 
person  for  injuries  caused  by  defects  in  sidewalks  or  streets,  unless 
the  mayor,  the  chairman  of  street  committee,  or  the  street  commission 
■hall  have  had  actual  notice  and  reasonable  opportunity  to  repair 
the  defect,  and  that  in  no  case  shall  more  than  $100  be  recovered 
as  damages  from  the  city,  is  not  in  violation  of  Article  I,  Section  10, 
of  the  Constitution,  declaring  that  every  person  shall  have  remedy 
by  due  process  of  law  for  injuries  done  his  person,  property  or  reputa- 
tion; for,  as  the  city  council  is  given  power  to  repair  the  streets  and 
sidewalks,  one  injured  by  reason  of  defects  may  maintain  an  action 
against  the  city  officers  for  their  breach  of  official  duty.  (Pullen  y. 
Eugene,  320.) 

Constitutional  Law — Sunday — Doe  Process — ^Police  Power. 

6.  Under  the  police  power,  whereby  the  state  may  provide  for  the 
public  health,  peace,  welfare  and  safety,  the  legislature 'may  prohibit 
the  carrying  on  of  particular  occupations  on  Sunday,  without  violat- 
ing Const.  U.  S.  Amend.  14,  prohibiting  the  deprivation  of  lif e«  liberty 
or  property  without  due  process  of  law.     (State  v.  Nicholls,  415.) 

Constitutional  Law— Equal  Protection  of  Law— Class  Legislation. 

7.  Section  2125,  L.  O.  L.,  prohibiting  any  person  from  keeping 
open  any  store,  shop,  grocery,  bowling  alley,  billiard-room  or  tippUng- 
house  for  the  purpose  of  labor  or  traffic,  or  any  place  of  amusement 
on  Sunday,  but  exempting  theaters,  drug-stores,  doctor-ships,  under- 
takers, butchers,  bakers  and  livery-stable  keepers  is  not  void  under 
Article  I,  Section  20,  of  the  Constitution,  declaring  that  no  law  shall 
be  passed,  granting  any  citizen  privileges  or  immunities,  which  shall 
not  equally  belong  to  all  citizens,  and  Const.  U.  S.  Amend.  14,  declar- 
ing that  no  state  shall  deny  to  any  person  equal  protection  of  the 
law;  the  classification  of  occupations  being  a  reasonable  one.  (State 
V.  Nicholls,  415.) 
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Oonstltatloiial  Law  —  Olw  Legislation  —  ProUbltlOB  of  AdvertlBlng 
Venereal  Cures. 

8.  Section  2095,  L.  O.  L.,  denoancing  the  offense  of  ^ublishinff  or 
advertising  cures  of  venereal  disease,  was  not  unconstitutional  as  dass 
legislation.     (State  v.  Hollinshead,  473.) 

Oonstitutional  Law — Equal  Protection  of  Laws — ^Prohibition  of  Adver- 
tising Venereal  Cores. 

9.  Section  2095,  L.  O.  L.,  denouncing  the  offense  of  advertising 
venereal  cures,  was  not  invalid  as  infringing  the  constitutional  guar- 
anty of  equal  protection  of  the  laws.     (State  v.  Hollinshead,  473.) 

Constitntional  Law— Judicial  Functions — ^Matters  of  Policy. 

10.  Where  the  legislature  failed  to  include  counties  in  the  operation 
of  the  Employers'  Liability  Act,  the  courts  will  not  apply  the  act  to 
actions  against  them,  although  as  a  matter  of  policy  the  law  ought  so 
to  be  applied.     (Rapp  v.  Multnomah  County,  607.) 

See  Appeal  and  Error,  23. 
See  Counties,  1.         , 
See  Criminal  Law,  11. 
See  Intoxicating  Liquors,  1. 
See  Patents,  1. 
See  Statutes,  1,  4. 

CONSTITUTION  OF  OBEOON. 
Cited  and  Constmed. 

See  Table  in  Front  of  this  Volume. 

CONSTBUCnON. 

See  Constitutional  Law,  2. 

See  Death,  3. 

See  Evidence,  12. 

See  Master  and  Servant,  18,  19. 

See  Pleading,  2,  5. 

See  Statutes,  2,  3,  5. 

CONTEllPT. 

Contempt — Violation  of  Decree — Clei^'s  AilldaTit  In  Third  Person- 
Statute. 
•  1.  Under  Section  829,  L.  O.  L.,  providing  that  in  all  affidavits 
and  depositions  the  witness  must  be  made  to  speak  in  the  first  person, 
where  a  clerk  of  court  deposed  in  the  third  person  that  defendant 
had  failed  to  obey  an  order  of  the  court  respecting  the  payment  of 
alimony,  such  affidavit  was  insufficient  to  confer  jurisdiction  on  the 
court  to  make  an  order  adjudging  defendant  in  contempt,  since  the 
test  of  the  sufficiency  of  an  affidavit  is  whether  a  charge  of  per- 
jury could  be  based  on  it,  and  it  would  be  a  good  defense  to  such 
a  prosecution  to  show  that  the  paper  was  not,  in  contemplation  of 
law,  an  affidavit.     (State  ex  rel.  v.  Eastman,  522.) 

CONTRACTS. 

See  Evidence,  17. 

See  Municipal  Corporations,  14. 

See  Schools  and  School  Districts,  L 
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See  Statute  of  Prands,  1. 
See  Tenancy  in  Common,  1. 
See  Vendor  and  Purchaser,  1. 

BesciBslon  of  for  False  BeinreBentatlima. 
See  Exchange  of  Property,  1. 

OONTBIBUTOBY  NEOUOBNCB. 

See  Master  and  Servant,  25. 
See  Negligence,  1. 

OONVEBSIOK. 

See  Attorney  and  Client,  2. 

OOBPOBATIONa 

Corporations — ^Powers— Mode  of  Exercising. 

1.  Where  power  is  given  a  corporation  to  do  an  act,  and  the  par- 
ticular method  of  its  exercise  pointed  out,  the  mode  is  the  measure 
of  the  power.     (Barton  v.  School  District  No.  2,  30.) 

Corporations — Corporate  Cfflcers — ^Powers  of. 

2.  The  payment  of  debts  is  part  of  the  ordinary  business  of  a  cor- 
poration, and  in  the  absence  of  proof  to  the  contrary  it  will  be  pre- 
sumed to  be  within  the  scope  of  the  authority  of  a  general  manager, 
whether  he  be  acting  as  an  officer  de  jure  or  de  facto.  (Mann  y.  W. 
A.  Gordon  Co.,  457.) 

Corporations — Officers — ^Authority  of  Oeneral  Iffanager. 

3.  An  officer  of  a  corporation  may  be  authorized  to  act  for  it  by 
parol,  and  proof  of  his  authority  may  be  shown  in  that  manner;  a 
special  resolution  of  the  board  of  directors  being  unnecessary.  (Mann 
y.  W.  A.  Gordon  Co.,  457.) 

Corporations — Officers — ^Anthorlty. 

4.  As  a  corporation  can  act  only  through  its  agents,  the  authority 
and  power  of  the  managing  officers  of  the  corporation  in  the  aggre- 
gate are  coextensive  with  those  of  the  corporation  itself.  (Moll  y. 
Eoth  Co.,  593.) 

Corporations — Officers — ^Anthorlty. 

5.  An  officer  or  agent  may  act  for  and  bind  a  corporation  within 
the  scope  of  the  authority  conferred  upon  him,  either  expressly  or 
impliedly.     (Moll   v.  Both  Co.,  593.) 

COSTS. 

Costs— Appeal— Plaintiff  not  Appealing. 

1.  Where  a  decree  in  favor  of  plaintiff  awards  to  defendant  an 
amount  for  taxes  paid  in  excess  of  that  due  him,  and  plaintiff  does 
not  appeal,  the  judgment  will  be  modified,  but  without  costs  of  the 
appeal  to  either  party.     (McNiel  v.  Holmes,  165.) 

Costs — ^Appeal  and  Error — Briefs. 

2.  Where  the  dismissal  of  an  appeal  was  adhered  to  on  hearing, 
where  both  the  motion  to  reinstate  the  appeal  and  the  merits  were 
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presented,  respondent  is  not  entitled  to  costs  for  expense  in  print- 
ing a  brief  on  the  merits,  for  by  contesting  the  motion  to  reinstate 
the  appeal  he  precluded  consideration  of  &e  matter  on  the  merits. 
(Gross  y.  Gktge,  421.) 

Objections  to  Oost  Bill. 

See  Appeal  and  Error,  4. 

COTENANTa 

Bights  of. 

See  Tenancy  in  Common,  1. 

OOUNTIES. 

Counties— •T>ebt'*— Warrants— Oonstitutlonal  Zdmitation. 

1.  Warrants  issued  by  the  proper  county  authorities  for  the  amount 
of  an  overpayment  of  taxes  do  not  represent  "debts"  or  liabilities, 
within  Article  XI,  Section  10,  of  the  Constitution,  declaring  that  no 
county  shall  create  any  debts  or  liabilities  which  shall  singly  or  in  the 
^^S^cgate  exceed  $5,000,  except  to  suppress  insurrection  or  to  repel  in- 
vasion, and  were  valid.     (Southern  Pac.  Co.  v.  Siemens,  62.) 

Oonnties — ^Actions. 

2.  Where  the  plaintiff  sues  under  the  Employers'  Liability  Act 
(Laws  1911,  p.  16)  for  personal  injuries  sustained  while  an  employee 
of  the  county,  his  action  is  one  of  tort  resting  on  negligence  and  will 
not  be  heard,  as  the  county  can  be  sued  only  under  Section  358, 
L.  O.  L.,  which  permits  suits  against  a  county  on  its  contracts  only. 
(Rapp  V.  Multnomah  County,  607.) 

Counties— Liability  for  Torts — Statute — ^Implled  BepeaL 

3.  Section  358,  L.  O.  L.,  which  limits  actions  against  a  county  to 
causes  founded  on  contract,  is  not  repealed  or  amended  by  implication 
by  the  Employers'  Liability  Act,  which  fails  explicitly  to  mention 
counties,  since  repeals  by  implication  are  not  favored.  (Bapp  v.  Mult- 
nomah County,  607.) 

COIJBTS. 

Courts — ^Becord — ^Failure  to  Show  Jurisdiction. 

1.  A  decree  of  a  court  of  general  jurisdiction  setting  aside  its 
decree  of  divorce,  being  presumed  to  have  been  rightfully  given,  is 
admiRsible,  though  it  does  not  show  that  notice  of  the  application  to 
open  the  decree  was  served;  lack  of  jurisdiction  neither  appearing 
on  its  face  nor  being  shown.     (State  v.  Locke,  492.) 

CBEDITOB'S  SUITS. 

Creditor's  Suit — Conditions  Precedent — ^Becoveiy  of  Judgment. 

1.  A  creditor  cannot  maintain  a  creditor's  bill  to  subject  his  debtor's 
equity  in  land  to  the  payment  of  the  debt  before  reducing  his  debt 
to  judgment  at  law.     (Union  Credit  Assn.  v.  Corson,  361.) 

CBIBIINAI.  I.AW. 

Criminal  Law — Trial — Siisconduct  of  Prosecutor— Questions. 

1.  An  assignment  of  error,  charging  an  attempt  by  the  district  at- 
torney, to  insinuate  by  his  questions  that  the  defendant  was  a  hard- 
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ened  erimiiml,  which  was  supported  bj  29  qnestions  asked  hy  him 
during  the  trial,  20  of  which  were  not  objected  to  at  the  time,  and 
practically  all  of  them  were  competent,  and  the  remaining  9  of  which 
were  objected  to  and  the  objections  sustained,  does  not  show  revers- 
ible error.     (State  v.  O'Donnell,  116.) 

Orlmlnal  Law—- Appeal— Hamtless  Error— Irr^efvant  Answer  to  Qaea- 
tlon. 

2.  Where  the  prosecuting  attorney  testified  to  admissions  by  ac- 
cused, an  answer  by  him  to  a  question  on  cross-examination,  intended 
to  cast  insinuations  on  him,  which  was  not  a  direct  answer,  but  was 
pertinent  to  the  subject  and  no  more  prejudicial  than  the  question 
itself,  does  not  require  a  reversal.     (State  v.  O'Donnell,  116.) 

Orlmlnal  Law— New  Trial — arounds— Impeachment  of  Witness. 

3.  It  was  not  error  to  deny  a  motion  for  a  new  trial  based  on  mis- 
conduct of  the  district  attorney,  which  was  not  in  the  record,  and  was 
not  excepted  to,  and  which  motion  was  merely  an  attempt  to  impeach 
the  witnesses  on  particular  facts  testified  to  by  them.  (State  y. 
O'Donnell,  116.) 

Criminal  Law— Appeal— Harmless  Error. 

4.  In  a  prosecution  for  larceny  of  a  mare,  testimony  of  the  owner 
of  the  mare  concerning  the  man  who  did  his  branding  in  a  certain  year 
was  wholly  immaterial,  and  its  admission  over  objection  was  harmless 
error.     (State  v.  McPherson,  151.) 

Orlmlnal  Law— Harmless  Error — ^Evidence — ^Admissions. 

5.  Where  the  defendant,  at  the  time  of  the  arrest  for  horse-steal- 
ing, made  no  admissions  against  his  interest,  he  was  not  prejudiced  by 
the  admission,  over  objection,  of  the  officer's  testimony  as  to  what 
he  had  said  with  reference  to  another  stolen  horse.  .  (State  y. 
McPherson,  151.) 

Criminal  Law— Appeal— Objection  to  Eyldence. 

6.  Where  no  objection  was  made  o^r  exception  taken  to  the  admis- 
sion of  immaterial  testimony,  error  could  not  be  predicated  upon  its 
admission.     (State  v.  McPherson,  151.) 

Criminal  Law— Harmless  Error^Eyldence. 

7.  In  a  prosecution  for  larceny,  testimony  of  two  witnesses  that 
the  defendant  was  in  the  state  in  August  and  September  of  a  certain 
year  was  not  prejudicial  because  such  time  was  subsequent  to  the 
date  of  the  larceny,  where  there  was  no  testimony  definitely  fixing 
the  time  when  the  crime  was  committed,  and  time  testified  to  was 
prior  to  the  date  of  the  crime  given  in  the  indictment.  (State  v. 
McPherson,  151.) 

Criminal  Law— Evidence— Admissibility. 

8.  In  a  prosecution  for  larceny,  the  state  could  prove  admissions 
the  defendant  made  upon  a  former  trial,  although  he  was  not  a  wit- 
ness at  the  present  trial.     (State  v.  McPherson,  151.) 

Criminal  Law— Nonmilt. 

9.  Denial  of  a  motion  for  new  trial  is  not  assignable  as  error  on 
appeal.     (State  y.  McPherson,  151.) 


Indbz.  673 

Criminal  Law— ObJectionB  to  ETldencfr— WaiT«r— Oross-ezamiiiatioii. 

10.  The  right  to  complain  of  an  error  committed  in  the  reception 
of  incompetent  evidence  over  seasonable  objection  is  not  waived  bj 
the  mere  fact  of  cross-examination  of  the  witness  respecting  the  mat- 
ter objected  to.     (State  v.  Naylor,  189.) 

Criminal  Law— Appeal— Disposition  of  Cause— Remand. 

11.  The  court  will  not  determine  a  criminal  cause  on  appeal,  under 
Article  VII,  Section  3,  of  the  Constitution,  as  amended  in  1910  (Laws 
1911,  p.  7),  providing  that,  if  the  Supreme  Court  is  of  the  opinion 
that  the  judgment  should  be  changed,  and  that  it  can  determine  the 
judgment  that  should  have  been  rendered,  it  shall  direct  the  entry 
thereof,  where  the  record  shows  that  it  will  be  peculiarly  appropriate 
for  the  jury  to  pass  upon  the  issues  involved.     (State  v.  Naylor,  189.) 

Criminal  Law— EYldence—Admisslbility— Uncertified  Paper. 

12.  In  a  prosecution  for  murder,  an  uncertified  paper,  being  the 
deputy  county  clerk's  memorandum,  purporting  to  show  that  defend- 
ant, when  arraigned,  stated  his  true  name  to  be  another  than  that 
under  which  he  was  indicted,  was  incompetent,  where  there  was  a 
journal  entry  showing  the  arraignment,  which  might  be  proved  under 
Section  752,  L.  O.  L.,  providing  that  judicial  records  may  be  proved 
by  the  production  of  the  original,  or  a  copy  thereof,  certified  by  the 
clerk  having  custody  thereof.     (State  v.  Louie  Hing,  462.) 

Criminal  Law — Appeal  and  Error — Review — ^Evidence. 

13.  In  a  murder  case,  an  assignment  of  error  that  there  was  no  evi- 
dence to  warrant  an  instruction  on  manslaughter  will  not  be  examined, 
where  it  .does  not  appear  that  the  bill  of  exceptions  contained  all  of 
the  evidence.     (State  v.  Louie  Hing,  462.) 

Criminal  Law— Reception  of  Evidence — Scope  of  Objections. 

14.  The  objection  of  defendant  in  polygamy  to  his  wife  testifying, 
except  to  the  fact  of  marriage,  is  not  sufficient  to  raise  the"  objection 
of  the  generality  of  her  subsequent  testimony  that  she  is  married 
to  him.     (State  v.  Locke,  492.) 

Criminal  Law— Documents  in  Other  State — Autlienticating  Copies. 

15.  The  certification  of  a  copy  of  the  record  of  a  marriage  license 
and  certificate  in  a  county  of  another  state,  by  the  clerk  of  the  Cir- 
cuit Court  of  such  county,  under  the  seal  of  the  court,  to  be  correct 
copies  of  such  instruments  as  they  appear  of  record,  with  the  appended 
certificate  of  the  judge  thereof  that  the  copy  was  made  and  issued 
in  due  form,  and  that  the  certifying  officer  was  the  clerk,  and  the 
person  having  the  legal  custody  of  the  original,  being  in  compliance 
with  Section  766,  subdivision  7,  L.  O.  L.,  relating  to  proof  of  docu- 
ments in  a  sister  state,  renders  the  evidence  competent.  (State  v. 
Locke,  492.) 

Criminal  Law — ^Documents  In  Other  State — Authenticating  Copies. 

16.  Any  necessity  of  proof  of  the  statute  of  another  state  author- 
izing such  a  record,  before  a  certified  copy  of  the  record  of  a  marriage 
license  and  certificate  therein  can  be  introduced,  is  satisfied  by  the 
statement  of  the  judge  in  his  appended  certificate  that  the  certifying 
clerk  was  the  legal  custodian  of  the  original.     (State  v.  Locke,  492.) 

77  Or. — AS 
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CMmlnal  Law— AdndsBion— Marriage — ^Divorce  Decree. 

17.  Introduction  by  defendant  in  polygamy  of  a  copy  of  a  decree 
of  divorce,  of  him  from  another  is  an  admission  of  his  having  been 
married  to  such  person.     (State  v.  Locke,  492.) 

Orixninal  Law — Evidence  Admissible  by  Beason  of  Other  Evidence. 

18.  Defendant  in  polygamy  having  introduced  a  decree  of  divorce, 
the  state  may  introduce  one  setting  it  aside,  though  incidentally  it 
shows  his  unfairness  in  obtaining  his  decree  by  stealth.  (State  v. 
Locke,  492.) 

CRIMINAL  PBOSECUnON. 

Qrounds  for  Bestraining  Under  Void  Legislation. 
See  Injunction,  1. 

OBOSS-APPEAL. 

Bespondent  PresumaUy  Satisfied  With  Decree. 

See  Appeal  and  Error,  8. 

CBOSS-EXAMINATION. 

See  Criminal  Law,  10. 
See  Evidence,  10. 
See  Witnesses,  3. 

CUSTODY  OF  CHILDBEN. 

See  Divorce,  1,  2. 

DAMAGES. 

Damages — Instmctlonsr-Valldity. 

1.  An  instruction  that  the  jury  shonld  disregard  any  feelings  of 
sympathy  because  of  plaintiffs  injuries,  but  that,  if  plaintiff  had  a 
good  cause  of  action,  the  jury  should  not  steel  themselves  not  to  be 
sympathetic,  it  being  the  duty  of  the  jury  to  exercise  their  hearts  as 
well  as  brains,  is  erroneous,  practically  directing  verdict  according  to 
the  jury's  sympathies.     (Kveset  v.  Grace  &  Co.,  83.) 

Damages — Personal  Injuries — ^Permanent  Injury — ^Evidence. 

2.  Testimony  of  a  physician  that  in  some  respects  the  injury  to 
the  arm  of  plaintiff  suing  for  a  personal  injury  was  permanent  au- 
thorized an  instruction  on  permanency  of  the  injury  in  determining 
the  damages.     (Lang  v.  Camden  Iron  Works,  137.) 

Damages — Interest — ^Allowance^ — ^Unliquidated  Damages. 

3.  In  an  action  on  a  surety  bond  for  unliquidated  damages,  in- 
terest cannot  be  allowed.     (Williams  v.  Pacific  Surety  Co.,  210.) 

Damages— Personal  Injury— Lost  Time. 

4.  Lost  time  resulting  from  a  servant's  injury,  together  with  the 
deprivation  of  wages,  constitutes  an  element  of  damages  recoverable 
in  his  action  under  the  Employers'  Liability  Act.  (Ingram  ▼.  Carlton 
Lumber  Co.,  633.) 

See  Apppeal  and  Error,  6. 
See  Fraud,  6,  7. 
See  Negligence,  L 
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Measnre  of  Damages  for  Breacb  of  Contract. 
See  Logs  and  Logging,  1. 

DEATH. 

Death— Action— Party  Entitled  to  Sne— AdminlBtrator. 

1.  The  administrator  of  a  deceased  employee  is  incompetent  to 
maintain  an  action  against  the  employer  for  damages^  for  the  death, 
when  it  is  alleged  to  have  been  caused  by  such  employee's  negligence. 
(Evansen  v.  Grande  Bonde  Lumber  Co.,  1.) 

Death— Executors  and  Administrators — Actions— Employers'  Liability 
Act — Persons  Entitled  to  8ne. 

2.  .  An  administrator  may  not  settle  a  claim  under  the  Employers' 
Liability  Act  (Laws  1911,  p.  16)  for  the  death  of  his  intestate,  or 
sue  therefor,  but  that  right  is  vested  by  law  in  the  surviving  widow 
of  decedent.     ( Francisco vich  v.  Walton,  36.) 

Death — ^Action  for  Death — Statutory  Provisions — Oonstmction. 

3.  Section  380,  L.  O.  L.,  providing  that,  where  death  of  a  person 
is  caused  by  the  wrongful  act  of  another,  the  personal  representative 
of  decedent  may  sue  at  law  therefor,  if  decedent,  had  he  lived,  could 
have  sued  for  an  injury  done  by  the  same  act,  is  not  repealed  by 
Employers'  Liability  Act,  but  the  two  must  be  construed  together, 
and,  as  far  as  possible,  effect  must  be  given  to  the  provisions  of  each, 
but  the  provision  in  the  Employers'  Liability  Act,  enumerating  the 
persons  entitled  to  sue  for  death,  is  exclusive  of  Section  380,  so  long 
as  any  one  of  the  persons  named  therein  survive,  but,  in, case  none 
survive,  the  representative  of  decedent  may  sue  under  Section  380. 
(Niemi  v.  Stanley  Smith  Lumber  Co.,  221.) 

See  Master  and  Servant,  2. 

DEOI.ABATIOKa 

See  Evidence,  5,  9. 

DEEDS. 
Deeds — ^Frand — Evidence— Snfllciency. 

1.  Evidence  held  to  justify  a  finding  that  a  deed  was  procured  by 
fraud.     (Jones  v.  Shefler,  284.) 

Deeds — Fraud — ^Ratification — Evidence. 

2.  Evidence  held  not  to  justify  a  finding  that  a  grantor,  induced 
by  fraud  to  execute  a  deed,  ratified  the  conveyance,  so  as  to  prevent 
him  from  suing  to  sot  it  aside  for  the  fraud.     (Jones  v.  Shefier,  284.) 

Title  of  Orantee  in  Deed  Oonstitnting  a  Mortgage. 
See  Mortgages,  1. 

DEFINITIONa 

See  Words  and  Phrases. 

DEMUBBEBu 

See  Abatement  and  Bevival|  1. 
See  Indictment,  1. 
See  Mandamus,  1,  8. 
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Pleading  Over  After  l>emiirrer  to  Ck>mplainf  is  Oremiled* 

See  Appeal  and  Error,  20. 

DEPABTUBE. 

Wliat  Constitutee. 

See  Pleading,  3. 

DE80BIPTI0N. 

See  Mechanics'  Liens,  7. 

DIMmunOK  OF  BEOOBD. 

See  Appeal  and  Error,  11. 

DI8BABMEMT. 

See  Attorney  and  Client,  1,  2. 

■ 

DISMISSAL  AND  NONSXTIT. 

Dismissal  and  Nonsuit— Defects  In  Pleadings. 

1.  Where  plaintiff,  in  a  suit  to  establish  his  title  hj  adverse 
possession  to  a  strip  of  land  covered  by  his  wall  and  sidewalk,  failed 
to  plead  the  actual  title  which  his  evidence  tended  to  prove,  and  did 
not  allege  the  estoppel  by  reason  of  an  agreement  as  to  a  boundary 
line  which  he  attempted  to  show  at  the  trial,  and  his  claim  of  adverse 
possession  had  been  broken  by  unity  of  both  estates,  and  defendant 
showed  no  title  in  himself  and  claimed  no  damages,  the  court  could 
not  render  substantial  justice  without  disregarding  the  pleadings, 
and  would  dismiss  without  prejudice  to  another  suit.  (Joy  y.  Pale- 
thorpe,  552.) 

DIVOBOE. 

Dlyorce — Onstody  of  Child — ^Belative  Means  of  Parents. 

1.  Where  both  parents  were  proper  persons  for  the  custody  of 
their  child,  the  fact  that  the  father  was  better  able  financially  to 
raise  the  child  than  the  mother,  who  was  obliged  to  work  to  earn  a 
living,  was  not  ground  to  give  him  the  custody  of  such  child,  a 
daughter,  as  against  the  mother,  successful  in  her  suit  for  divorce; 
since  nothing  prevented  the  father  from  contributing  more  to  the 
maintenance  of  the  child  than  the  amount  directed  by  the  decree,  if 
his  means  permitted.     (McKay  v.  McKay,  14.) 

Dlyorce— Costody  of  OhUd — Modification  of  Decree. 

2.  When  a  change  in  a  decree  of  the  Circuit  Court  in  a  divorce  suit 
as  to  the  custody  of  the  child  becomes  justifiable  in  the  future,  the 
decree  may  be  modified.     (McKay  v.  McKay,  14.) 

See  Criminal  Law,  17. 

DOCUMENTS. 

See  Criminal  Law,  16,  16. 

DOCUMENTABY  EVIDENCE. 

See  Evidence,  2, 
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DOWES. 

Dower— Action  for  Bent—Liability  of  Tenant. 

1.  Section  7297,  L.  O.  L.,  entitles  a  widow  to  dower  in  lands  of 
which  her  husband  died  seised,  and  authorizes  her  to  continue  to  oc- 
cupy the  lands  or  receive  half  of  the  rents  so  long  as  the  heirs  or 
others  interested  do  not  object,  without  having  dower  assigned. 
Dower  was  assigned  to  a  widow,  who  leased  the  property  assigned 
to  a  tenant.  Subsequently  the  assignment  was  set  aside,  and  new 
commissioners  were  appointed  to  make  a  new  admeasurement,  which 
was  confirmed  nearly  a  year  later.  No  one  objected  to  the  widow's 
receiving  the  rent  of  the  land  first  assigned  to  her,  but  all  acquiesced 
therein.  The  executor  testified  that  the  estate  did  not  claim  or  collect 
any  of  the  rent.  Held,  that  the  widow  was  entitled  to  collect  the  rent. 
(Martin  v.  Fletcher,  408.) 

DUE  PBOCESS  OF  TJlW. 

See  Constitutional  Law,  1,  6. 

ELECTIONS. 

See  Municipal  Corporations,  9,  10,  11. 

EBONEKT  DOMAIK. 

Eminent  Domain — Streets — Pn^ierty  Bight  of  Almtting  Owner. 

1.  An  abutter  who  owned  the  fee  of  a  street  has  a  right  to  use 
that  street  to  gain  access  to  his  property  different  from  the  rights 
of  other  members  of  the  public,  and,  having  such  property  right,  he 
cannot  be  deprived  thereof  by  a  railroad  company  until  he  receives 
compensation  for  his  damages  as  provided  by  Article  I,  Section  18 
and  Article  XI,  Section  4,  of  the  Constitution.  (Tooze  v.  Willamette 
Valley  S.  By.  Co.,  157.) 

EBffPLOYEBS^  LIABILIT7  ACT. 

See  Death,  2. 

See  Master  and  Servant,  1,  7,  15,  17,  20,  27,  29,  31-35,  37. 

See  Negligence,  1. 

See  Trial,  1. 

EQXTAL  PBOTECTIOK  OF  LAW. 

See  Constitutional  Law,  7,  8. 

EQXTITABLE  ESTOPPEL. 

See  Estoppel,  1,  2. 

EQXJITT. 

See  Partition,  1-4. 
See  Taxation,  1. 


Estoppel— Equitable  Estoppel— Wliat  Oonstltntee. 

1.  In  a  suit  by  a  vendor  to  cancel  a  vendee's  contract,  the  vendor 
held  estopped  to  assert  his  rights  as  against  purchasers  of  part  of  the 
parcel  contracted  to  be  sold;  such  purchasers  having  entered  into  the 
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agreement    in  reliance  on    the  vendor's  repretentationi.    (Bene    T. 
NorriB,  506.) 

Estoppel— BqnitaUe  Estoppel— DefeoBet. 

2.  Where  a  vendor  assured  purchasers  of  part  of  the  parcel  from 
the  vendee  that  they  were  safe  in  buying,  such  purchasers  were  not 
estopped,  though  they  did  not  investigate  the  county  records  to  ascer* 
tain  what  title  their  vendor  and  hia  grantor  had.  (Bono  v.  Norris, 
506.) 

See  Boundaries,  1,  2. 

See  Landlord  and  Tenant,  5. 

See  Municipal  Corporations,  23. 

EUGENE,  OHAETEB  OF. 

See  PuUen  v.  Eugene,  320. 

EVICTION. 

See  Landlord  and  Tenant,  10-12. 

EVIDENCE. 

Evidence — Opinion— Expert — ^Logging  Company  EmiAoyee. 

1.  The  superintendent  of  a  logging  company's  railway  was  compe- 
tent to  testify  whether  it  was  necessary  for  menibers  of  the  crew  of  a 
logging  train  to  travel  over  the  cars  when  in  motion  in  the  discharge 
of  their  duties,  since  men  in  railroad  service  may  express  opinions 
upon  questions  in  relation  thereto,  involving  matters  not  within  the 
knowledge  of  ordinary  jurors.  (Evansen  v.  Grande  Bonde  Lumber 
Co.,  1.) 

Evidence— Documentary  Evidence — ^Parol  Evidence  to  Vary. 

2.  A  statement  of  loss  furnished  to  the  insurer  may  be  explained 
by  parol  evidence,  where  it  was  not  one  which  was  necessary  to  be 
in  writing.     (Smith  v.  National  Surety  Co.,  17.) 

Evidence— Opinion  Evidence — ^Acts  and  Issnes. 

3.  In  an  action  by  a  servant  for  injuries  from  the  alleged  vicious- 
ness  of  a  horse  given  him  to  drive,  opinion  evidence  that  the  horse 
was  not  a  safe  one  for  the  work  was  wrongfully  admitted;  that  being 
a  question  for  the  jury.     (Marks  v.  Columbia  County  Lumber  Co.,  22.) 

Evidence — Opinion  Evidence— Disposition  of  Animal. 

4.  The  habits,  characteristics  and  disposition  of  the  horse  are  mat- 
ters of  such  common  knowledge  that  it  would  not  require  expert  tes- 
timony to  determine  whether  a  horse  was  safe  for  certain  work. 
(Marks  v.  Columbia  County  Lumber  Co.,  22.) 

Evidence— Declarations  of  Servant — ^Authority  to  Bind  Master. 

5.  Merely  evidence  that  declarant  was  a  foreman  in  charge  of 
laborers  engaged  in  handling  lumber  and  piling  it  in  the  yard  and 
dock  did  not  ^ow  authority  on  his  part  to  admit  liability  of  his  mas- 
ter; and  it  was  error  to  admit  evidence  that,  several  days  after  the 
accident,  he  stated  that  it  was  his  fault,  in  that  he  did  not  warn  the 
man.     (Marks  v.  Columbia  County  Lumber  Co.,  22.) 
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Bvidence— Judicial  Notice— Facts  of  Oommon  Knowledge. 

6.  The  coart  will  take  judicial  notice  of  the  fact  that  Bulgaria 
is  an  independent  kingdom,  and  that  a  subject  thereof  ia  not  a  national 
of  Eussia.     (Francisco vie h  v.  Walton,  36.) 

Evidence — ^Admissions — ^Pleadings-— Action  for  Deposit. 

7.  Whore,  in  a  tenant's  action  for  a  sum  deposited  as  security  for 
payment  of  rent,  plaintiff  alleged  that  a  surrender  of  the  lease  had 
been  accepted  by  defendant  by  reletting  the  premises,  the  complaint 
filed  by  the  landlord  in  an  action  against  the  person  to  whom  the 
premises  were  alleged  to  have  been  relet  was  admissible  in  evidence, 
where  it  contained  admissions  against  the  interest  of  the  landlord 
in  the  instant  case.     (Meagher  v.  Eilers  Music  House,  70.) 

Evidence — ^Parol  Evidence  to  Vary  Writing. 

8.  Where  a  contract  for  the  sale  of  land  has  been  reduced  to  writ- 
ing and  the  mutual  obligations  of  the  parties  specified,  the  purchaser 
cannot  vary  or  alter  the  written  contract  by  showing  contemporaneous 
parol  agreements  without  alleging  and  proving  that  some  fraud  was 
practiced  upon  him  to  prevent  suck  agreement  from  being  inserted  in 
the  written  contract.     (Western  Oregon  Trust  Co.  v.  Hendricks,  104.) 

Evidence — Declarations — ^Bes  Oestae. 

9.  In  an  action  for  injuries  to  an  employee  by  the  fall  of  a  gin 
pole,  evidence  that  just  before  the  accident,  and  while  the  gin  pole 
was  being  used,  the  foreman  in  immediate  charge  of  the  work  directed 
a  teamster  occupying  a  position  on  the  ground  immediately  at  the 
foot  of  the  structure  to  move  to  another  place  because  the  pole  might 
fall  down  on  the  team,  was  admissible  as  a  part  of  the  res  gestae, 
(Lang  v.  Camden  Iron  Works,  137.) 

Evidence— Cross-examination  of  Expert — ^Personal  Injuries. 

10.  Where  a  physician  testified  on  direct  examination  that  plaintiff 
suing  for  personal  injuries  would  probably  have  as  good  an  arm  as 
ever,  and  that  the  injuries  were  not  permanent,  a  question  on  cross- 
examination  whether  the  physician,  aside  from  the  pain  and  incon- 
venience, would  just  as  soon  that  his  arm  should  be  in  the  condition 
in  which  plaintiff's  arm  was,  was  improper.  (Lang  v.  Camden  Iron 
Works,  137.) 

Evidence — ^Materiality— Admissibility. 

11.  Where  the  time  when  papers  were  executed  was  in  issue,  the 
papers  themselves  are  properly  received  in  evidence.  (Williams  v. 
Pacific  Surety  Co.,  210.) 

Evidence — Construction. 

12.  Where  a  contract  provided  that  both  parties  should  procure  and 
deliver  to  the  other,  as  security,  bonds  in  the  sum  of  $25,000,  or,  in 
lieu  thereof,  other  security  satisfactory  to  the  parties,  mortgages  given 
l3y  plaintiff  instead  of  a  surety  bond  should  be  received  in  evidence 
showing  the  way  in  which  the  parties  construed  the  contract.  (Will- 
iams V.  Pacific  Surety  Co.,  210.) 

Evidence — Judicial  Notice — Gas— Explosion. 

13.  In  an  employee's  action  for  injuries  from  the  explosion  of  a  gas 
stove,  the  court  will  take  judicial  notice  that  gas  used  for  fuel  is 


680  Indbz. 

80  inflammable  that  the  moment  a  flame  is  applied  it  will  immediately 
ignite  with  an  explosion,  if  present  in  any  considerable  yolame. 
(Holmberg  v.  Jacobs,  246.) 

Evidence — Opinion  Evidence — Hypotlietical  Question — ^BaslB. 

14.  The  answer  elicited  in  response  to  a  hypothetical  question  pro- 
pounded to  a  witness  on  cross-examination  was  not  available  as  evi- 
dence, where  it  was  not  based  on  evidence  corresponding  with  the 
hypothesis  advanced.     (Holmberg  v.  Jacobs,  246.) 

Evidence — Opinion  Evidence— Speed  of  Automobile. 

15.  Witnesses  who  have  operated  or  had  occasion  to  observe  the 
velocity  of  automobiles  may  be  permitted  to  give  their  opinion  as  to 
speed  of  an  automobile  which  ran  down  and  injured  a  person  in  a 
highway.     (Kelly  v.  Weaver,  267.) 

Evidence — Judicial  Notice — LawB  of  Nature. 

16.  While,  under  Section  729,  subd.  8,  L.  O.  L.,  declaring  that  ju- 
dicial notice  is  taken  of  the  laws  of  nature,  the  court  may  reject 
tesjtimony  irreconcilable  with  physical  facts,  conclusively  established, 
or  instruct  that  it  be  disregarded,  it  cannot  do  so  as  to  reasonable 
testimony,  where  there  is  a  question  for  the  jury  whether  or  not 
witness'  means  of  observation  were  such  as  to  entitle  his  testimony, 
as  to  what  was  the  speed  of  an  automobile,  seen  at  some  distance  and 
for  a  comparatively  short  space,  to  be  worthy  of  belief.  (Kelly  v. 
Weaver,  267.) 

Evidence — Parol  Evidence — Contracts— Consideration. 

17.  Under  Section  798,  subdivision  3,  L.  0.  L.,  providing  that  the 
truth  of  facts  recited  in  a  written  instrument  is  conclusively  proved 
as  between  the  parties  thereto,  but  this  rule  does  not  apply  to  the 
recital  of  a  consideration,  a  consideration  expressed  in  a  writing  may 
be  inquired  into.     (United  States  Fidelity  Co.  v.  Martin,  369.) 

Evidence— Parol — ^Assignment  of  Lease. 

18.  In  an  action  for  rent,  parol  evidence  of  an  assignment  of  the 
lease  to  a  third  person  was  admissible  to  show  the  relation  and  under- 
standing of  the  parties.     (Hotel  Marion  Go.  v.  Waters,  426.) 

Evldende— Parol  Evidence  to  Vary  Writing. 

19.  When  any  fact  or  transaction  exists  which  raises  an  equity 
between  an  indorser  and  an  indorsee  and  shows  it  to  be  inequitable 
to  enforce  the  written  contract,  there  arises  an  exception  to  tne  gen- 
eral rule  that  parol  evidence  will  not  be  admitted  to  vary  the  eon- 
tract  of  a  blank  indorsement.     (Moll  v.  Both  Co.,  593.) 

Evidence — Parol  Evidence  to  Vary  Writing. 

20.  An  agreement  by  an  indorser  of  a  note  to  attend  to  its  eollee- 
tion  for  the  indorsee  was  not  in  conflict  with  or  contradiction  of  the 
written  blank  indorsement,  where  it  was  shown  that  this  obligation 
was  a  subsequent  transaction.     (Moll  v.  Both  Co.,  593.) 

Evidence— Opinion  Evidence — Expert  Testimony. 

21.  An  experienced  furniture  dealer  who  had  inspected  in  a  store  a 
stock  of  furniture  insured  is  competent  to  testify  as  to  its  value  and 
that  it  was  worth  the  amount  of  the  policy,  where  the  invoices  were 
destroyed.     (Willis  v.  Horticultural  Fire  Belief,  621.) 
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See  Aeeonnty  1. 

See  Animalfly  1. 

See  Appeal  and  Error,  1,  7,  £((,  29,  89,  40. 

See  Assignments,  1. 

See  Attorney  and  Client^  1,  3. 

See  Bigamy,  4. 

See  Bills  and  Notes,  5. 

See  Carriers,  1. 

See  Criminal  Law,  5-8,  10,  12-14,  18, 

See  Damages,  2. 

See  Deeds,  1,  2. 

See  Fraud,  5. 

See  Insurance,  2,  4. 

See  Intoxicating  Liquors,  3. 

See  Landlord  and  Tenant,  6,  8. 

See  Lewdness,  1. 

See  Master  and  Servant,  2,  5,  6,  21,  28. 

See  Mechanics'  Liens,  5,  6. 

See  Mortgages,  1. 

See  Municipal  Corporations,  18» 

See  Partition,  1,  4. 

See  Principal  and  Agent,  2. 

See  Principal  and  Surety,  1. 

See  Trial,  4,  6. 

See  Trusts,  1. 

See  Vendor  and  Purchaser,  1,  5. 

See  Witnesses,  6. 

Negative  Erideiice. 

See  Master  and  Servant,  2. 

BnlingB  on  Admission  of  Evidence. 
See  Appeal  and  Error,  13. 

EXOEPTIONS. 

See  Appeal  and  Error,  16. 

EXOEPTIONS,  BILL  OF. 

Exceptions,  Bill  of— Bystanders'  Bill— "Disinterested  Witness.** 

1.  Under  Section  170,  L.  O.  L.,  declaring  that  if  an  objection  is 
made  to  any  ruling,  and  the  truth  of  the  statement  thereof  is  not 
agreed  upon  between  counsel  and  the  court,  counsel  may  verify  his 
statement  on  his  own  oath  and  that  of  two  disinterested  witnesses, 
the  brother  of  a  party  to  the  action  is  not  a  "disinterested  witness" 
competent  to  verify  connsePs  oath.     (Fitzhugh  v.  Nirschl,  514.) 

Exceptions,  Bill  of— Bystanders'  Bill— Mode  of  Preparing. 

2.  Section  170.  L.  O.  L.,  relating  to  bystanders'  bills  of  excep- 
tions,  and  providing  that  affidavits  of  counsel  and  disinterested  wit* 
nesses  shall  be  taken  before  the  clerk,  and  his  certificate  attached, 
is  mandatory,  and  where  not  so  taken  the  bill  cannot  be  considered. 
(Fitzhugh  V.  Nirschl,  514.) 

See  Appeal  and  Error,  11,  13,  14,  22. 
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EZOHANaE  OF  PBOPEBTT. 

Bzcbange  of  Property— Realty— KeedBslon  of  Oontract— False  Bepre- 
sentations. 

1.  Where  plaintiff  and  defendant  exchanged  realty,  and  defend- 
ant falsely  represented  to  plaintiff,  who  told  him  that  he  was  ignorant 
of  soils  and  their  qualities,  that  the  land  which  he  was  to  receive 
was  not  white  land  and  would  not  require  drainage,  the  contrary 
being  the  fact,  but  plaintiff  being  ignorant  thereof,  plaintiff  could 
rescind  such  contract  for  false  representations.  (Held  ▼.  Kennedy, 
526.) 

EXBOUTOBS  AND  ADMINISTBATOBS. 

Ezecntors  and  AdminlstratorB — ^Appointment — ^Irregularity—- Biglit  to 
Object. 

1.  The  appointment  of  a  stranger  as  administrator  of  a  decedent, 
leaving  a  wife  and  heirs  at  law  in  a  foreign  country,  made  within 
30  days  after  decedent's  death  and  within  the  time  which  the  widow, 
heirs  at  law  and  creditors  have  a  prior  right  to  apply  for  appointment, 
is  technically  irregular,  and  will  be  revoked  on  application  of  any 
of  those  having  a  prior  right,  but  another  stranger  may  not  maintain 
a  petition  to  revoke  the  appointment  and  obtain  his  own  appointment. 
(IVanciscovich  v.  Walton,  36.) 

See  Death,  2. 

Of  Deceased  Employee  Incompetent  to  Maintain  Action* 
See  Death,  1. 

EXPERT  TESTIMONT. 

See  Appeal  and  Error,  2. 
See  Evidence,  1,  21. 

Cross-examination  of  Expert  Witness. 
See  Evidence,  10. 

FINDINOa 

See  Appeal  and  Error,  21,  26,  41. 

FaUnre  of  Trial  Court  to  File  Findings,  Harmless  Error. 
See  Appeal  and  Error,  30. 

FOBECLOSTTBE. 

See  Mechanics'  Liens,  3,  4,  6-9. 

FOBEIGK  JUDGMENTS. 
See  Judgment,  8. 

FBAI7D. 

Frand—Fleading— Complaint — Sufficient. 

1.  The  complaint  in  an  action  for  fraud,  inducing  plaintiffs  to  ex- 
change their  city  residence  property  for  acreage  land  of  defendants, 
which  alleges  that  plaintiffs  were  ignorant  of  farming  land  and 
strangers  to  the  real  estate  and  locality  where  such  land  was  situ- 
ated, that,  on  arriving  at  the  land,  a  defendant  represented  that  a 
part  tEereof  was  fit  for  cultivation,  and  that  it  was  not  necessary 
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for  plaintiffs  to  inspect  the  land,  bnt  that  thej  eonld  rely  on  the  rep- 
resentation of  defendant,  and  that  the  representation  was  false,  and 
that  defendant  knew  of  the  falsity,  and  that  plaintiffs  relied  on  the 
representations,  states  a  cause  of  action.     (Aitken  ▼.  Bjerkvig,  397.) 

Fraud— Actionahle  Fraud. 

2.  Where  parties  deal  at  arm's-length  and  have  equal  opportunity 
to  ascertain  the  truth  as  to  the  quality  of  the  property  involved,  and 
no  reliance  is  placed  on  the  representations  made  by  the  vendor,  the 
purchaser  must  take  the  consequences  of  his  own  neglect,  and  may 
not  rely  on  the  vendor's  representations.     (Aitken  v.  Bjerkvig,  397.) 

Fraud— Fraudolent  BepreBentatloiui — Statement  of  Facts  Becklessly 
Made. 

3.  One  making  a  false  statement  of  fact  recklessly,  without  knowl- 
edge of  its  truth  or  falsity,  and  with  intent  to  influence  a  transaction 
and  actually  influencing  it,  is  liable  for  fraud.  (Aitken  v.  Bjerkvig, 
397.) 

Fraud — Fraudulent  Bepreflentations — ^Reliance  on  Bejnresentations. 

4.  A  false  statement  by  a  vendor  of  agricultural  land  as  to  the 
quality  thereof,  made  to  induce  a  purchaser  ignorant  of  the  quality 
and  values  of  agricultural  land,  and  actually  relied  on  by  him,  is 
actionable,  for  the  purchaser  could  rely  on  the  representations. 
(Aitken  v.  Bjerkvig,  397.) 

Fraud— Actionable  Frand— Evidence. 

5.  In  an  action  for  fraud  in  inducing  plaintiffs  to  exchange  their 
city  residence  property  for  agricultural  land,  evidence  held  to  require 
submission  to  the  jury  of  the  issues.     (Aitken  v.  Bjerkvig,  397.) 

Fraud^Fraudnlent  BepreflentationB— Damages. 

6.  Where  defendants  fraudulently  represented  that  there  were  30 
acres  of  arable  land  on  a  tract  conveyed  to  plaintiffs  in  exchange  for 
their  city  residence  property,  while  there  were  only  7  or  8  acres  of 
arable  land,  and  the  rest  of  the  land  was  not  capable  of  being  culti- 
vated without  great  additional  expense,  the  jury  could  award  sub- 
stantial damages  for  the  fraud.     (Aitken  v.  Bjerkvig,  397.) 

Fraud— Diseased  Animals — Sale— Measure  of  Damages. 

7.  In  an  action  for  damages  to  a  herd  of  cattle,  which  the  buyer 
claimed  were  sold  when  infected  with  a  disease,  where  there  was  no 
evidence  that  animals,  other  than  those  which  died,  were  affected, 
the  buyer's  measure  of  damages  was  the  value  of  the  dead  cattle, 
which  should  be  computed  as  if  they  had  been  in  a  good  condition. 
(Fitzhugh  V.  Nirschl,  514.) 

Fraud — ^Diseased  Animals — ^Damages — Complaint — Bestrictiona 

8.  Where  a  buyer's  complaint  averred  that  the  cattle  sold  were 
infected  with  a  disease  known  as  "black-leg,"  no  recovery  for  dam- 
ages sustained  from  other  diseases  can  be  had;  the  complaint  having 
limited  the  issues.     (Fitzhugh  v.  Nirschl,  514.) 

Fraud — Fraudulent  Concealment. 

9.  Where  a  seller  of  animals,  knowing  that  they  have  a  latent 
disease,  which  affects  their  value,  of  which  the  buyer  is  ignorant, 
conceals  it,  he  is  liable  for  damages.     (Fitzhugh  v.  Nirschl,  514.) 


684  Indsx« 

See  Deeds,  1,  8. 

See  Principal  and  Agent,  1. 

See  Belease,  1. 

See  Vendor  and  Purchaser,  5,  6. 

FBATJD6,  8TATX7TB  OF, 

See  Statute  of  Frauds. 

FBAUDULENT  00NVEYAKCB8. 

Frandnlent  CoiiTeyaiice»— Elements  of  Fraud — Transfw  to  Ck>-owner. 

1.  Where  plaintiff's  debtor  and  another  jointly  owned  an  equity 
in  certain  land,  the  payment  on  which  was  due,  and  the  debtor  could 
not  pay  his  share  thereof,  an  agreement  whereby  he  conveyed  his 
interest  to  his  co-owner,  who  mortgaged  the  land  to  raise  the  money 
necessary  to  complete  the  payment,  and  gave  the  debtor  a  contract 
to  convey  his  interest  to  him  upon  his  paying  his  share  of  the  pur- 
chase  price,  shows  no  intention  to  defraud  plaintiff,  since  his  debtor's 
equity  was  still  subject  to  the  payment  of  his  debt.  (Union  Cred. 
Assn.  y.  Corson,  361.) 

aABNISHMENT. 

aamisliment — Jnxlsdictioii — Complaint. 

1.  A  complaint,  labeled  "Allegations  and  Interrogatories,"  which 
set  up  that  the  defendant  was  indebted  to  the  garnishee,  is  sufficient 
to  give  the  court  jurisdiction  of  the  garnishment  proceeding,  though 
no  interrogatories  were  filed.     (Mann  v.  W.  A.  Gordon  Co.,  457.) 

aAa 

Injiixles  from  Explosion  of  Chuk 

See  Evidence,  13. 

QRAND  JUBY. 

arand  Jury— Proceedings— Disclosure— Statements  by  Defendant. 

1.  Section  1427,  L.  O.  L.  giving  the  grand  jurors  immunity  from 
being  questioned  as  to  what  took  place  in  their  room,  and  Section  1431, 
prohibiting  the  disclosure  of  any  fact  concerning  the  indictment  while 
it  is  not  subject  to  public  inspection,  which  are  the  only  provisions  for 
the  secrecy  of  grand  jury  proceedings,  do  not  prevent  the  prosecuting 
attorney  from  testifying  at  the  trial  as  to  statements  made  by  defend- 
ant in  the  grand  jury  room.     (State  v.  O'Donnell,  116.) 

aXJABDIAK  AD  LITEM. 

See  Infants,  1. 

HABMLESS  EBBOS. 

See  Appeal  and  Error,  1,  3,  5,  7,  27,  30,  31,  39. 
See  Criminal  Law,  2,  4,  5,  7. 

HAWKEBS  AND  PEDDLEBa 

Hawkers  and  Peddlers— *Teddler"— Who  is. 

1.    One  who,  by  displaying  samples,  solicits  orders  for  the  sale 
of  goods  for  future  delivery,  is  not,  as  a  general  rule,  a  ''peddlerj 
(Ideal  Tea  Co.  v.  Salem,  182.) 
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HIGHWAYB. 

Hlgbways— Boad  Dlgtrictg— flutatan    AmffldinOTit    SettlBg  Out  Pro- 
▼iflion. 

1.  Laws  of  1915,  page  133,  chapter  127,  Section  1,  amended  Sec- 
tion 6313,  L.  O.  L.,  and  made  imperative  the  Constitution  of  every 
incorporated  city  and  town  as  a  separate  road  district.  Laws  of 
1915,  page  255,  chapter  194,  subsequently  enacted,  without  mention 
of  Chapter  127,  amended  the  same  statute  in  other  respects,  but  left 
such  action  discretionary,  and  set  out  the  statute  after  the  words 
''so  as  to  read  as  follows."  Held,  that  it  was  an  entire  obliteration 
of  the  former  statute,  Chapter  127  being  repealed  whether  in  conflict 
with  Chapter  194  or  not,  so  that  action  under  Chapter  127  could 
not  be  enforced,  as  the  omitted  provisions  could  not  be  revived  by 
judicial  interpretation,  since  to  so  add  an  omitted  provision  would 
violate  Article  IV,  Section  22,  of  the  Constitution,  requiring  the 
amended  law  to  be  set  forth  at  length.  (State  ex  rel.  v.  Lightner, 
587.) 

HUSBAND  AMD  WIFE. 

See  Criminal  Law,  14-18. 

Oon^ietent  to  Testify  Against  Each  (Hber. 
See  Witnesses,  5. 

HYPOTHETICAL  QXJESTIOK. 

See  Evidence,  14. 

IMMORAL  ADVEBTISINa. 

See  Obscenity,  1,  2. 

See  Constitutional  Law,  8,  9. 

IMPEAOHMEMT. 

See  Criminal  Law,  3. 

See  Witnesses,  1,  2,  4. 

INDEPENDENT  OONTBAOTOBa 

See  Master  and  Servant,  12,  13. 

INDICTMENT. 
Indictment — Complaint — ^Demnirer. 

1.  As  a  statute  not  in  conformity  with  the  Constitution  must  be 
disregarded,  a  demurrer  to  a  criminal  complaint  charging  a  violation 
of  a  statute  raises  the  question  whether  the  statute  itself  is  valid. 
(State  V.  Nicholls,  415.) 

Indictment— Allegations— Place  of  Offense. 

2.  An  indictment  charging  that  defendant,  in  the  county  of  L. 
then  and  there  being,  and  having  a  wife  living  in  P.,  then  and  there 
cohabited  with  another  woman  as  his  wife,  charges  the  commission 
of  the  crime  in  L.,  and  not  in  P.     (State  v.  Locke,  492.) 

See  Obscenity,  1« 
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JJSfTAKTB. 

Inf  antfl — Onardlan  ad  Litem— Adyene  Interart. 

1.    In  a  proceeding  for  the  partition  of  lands,  the  appointment  of 


the  mother  of  one  of  the  infant  heirs  as  its  guardian  ad  litem  will 
not  avoid  the  decree,  though  it  would  have  been  better  to  have 
appointed  someone  not  interested;  the  court  having  jurisdiction  of 
the  proceedings,  and  there  being  no  taint  of  fraud.  (Howell  v^ 
Howell,  539.) 

INITIATIVE  AND  BEFEBENDT7M. 

See  Municipal  Corporations,  4,  9,  11,  12. 

INJUNCTION. 

Injanctlon— Bestraining  Criminal  Prosacationa  U&der  Void  Legtida- 
tion — OroundB. 

1.  Where  prosecution  under  a  void  regulation  relating  to  a  mis- 
demeanor is  threatened,  and  the  attempted  enforcement  of  the  regula- 
tion will  deprive  plaintiff  of  a  valuable  property  right,  he  may  sue 
to  enjoin  the  prosecution.     (Ideal  Tea  Co.  v.  Salem,  182.) 

Injnnctlon^-Adeaaato  Remedy  at  Law. 

2.  Where  the  owner  of  land  sought  to  be  condemned  as  A  school 
site  contended  that  the  majority  vote  wherebv  the  voters  of  the  dis- 
trict selected  such  site  was  not  valid,  a  two-thirds  vote  being  required 
by  statute,  she  could  not  maintain  her  injunction  suit  against  the 
school  board  to  restrain  it  from  the  condemnation,  since  the  defense 
could  be  set  up  in  the  condemnation  proceedings  themselves,  as  one 
attempting  to  acquire  the  property  of  another  by  eminent  domain 
must,  as  a  condition  precedent,  show  authority.  (Landers  v.  Van 
Aukin,  479.) 

Injunction — Remedy  at  Law — Cancellation  of  Inatmments. 

3.  In  ejectment,  the  defendant  alleged  that  he  could  not  sueeeed 
unless  a  certain  plat  of  lands  was  canceled.  He  therefore  brought  a 
bill  in  equity  to  stay  proceedings  at  law,  and  prayed  cancellation 
of  the  plat.  Demurrer  was  filed  to  his  bill  on  the  ground  that  it 
did  not  state  a  cause  of  action.  Held,  that  the  demurrer  should  have 
been  overruled,  since  the  defendant  did  not  have  a  plain,  adequate 
and  complete  remedy  at  law.     (Miller  v.  Fisher,  532.) 

See  Taxation,  1. 

Enjoining  Action  at  Law. 

See  Abatement  and  Revival,  1. 

Injunction  Pending  Appeal. 

See  Appeal  and  Error,  28,  35. 

INSOLVENCY. 

See  Assignment  for  Benefit  of  Creditorg,  L 

INSTRUCTIONS  TO  JURIB8. 

¥     See  Appeal  and  Error,  14,  27. 
See  Carriers,  1. 
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See  Damages,  1. 
See  Landlord  and  Tenant,  9. 
See  Master  and  Servant,  22. 
Bee  Trial,  2,  3,  6,  7-9. 

IN8XJBAK0E. 
Insurance — Theft  Insurance — Complaint — Sufficiency. 

1.  A  policy  was  conditioned  for  protection  against  direct  loss  by 
burglary,  theft  or  larceny  of  any  property  described  in  the  schedule, 
occasioned  by  its  felonious  abstraction  from  the  interior  of  the  prem- 
ises occupied  by  the  insured.  A  complaint  averred  that  while  the 
policy  was  in  force  there  was  taken  from  insured's  apartment,  with- 
out her  consent,  by  one  B.,  who  surreptitiously  and  fraudulently  ob- 
tained access  to  the  apartment,  jewelry  of  a  value  greater  than  $1,500, 
none  of  which  had  been  recovered.  It  appeared  that  B.  by  misrepre- 
sentations acquired  possession  of  the  property,  which  he  never  re- 
turned. Held,  that  the  complaint  was  sufficient  to  state  a  cause  of 
action,  there  being  under  Section  799,  L.  O.  L.,  a  presumption  of  own- 
ership from  insured's  possession  and  the  complaint  charging  larceny, 
burglary  or  theft  rather  than  the  obtaining  of  the  property  under 
false  pretenses.     (Smith  v.  National  Surety  Co.,  17.) 

Insurance — ^Tlieft  Insurance — ^Actions — ^Evidence. 

2.  In  an  action  on  a  theft  policy  to  recover  the  value  of  jewels 
which  were  obtained  from  plaintiff  by  fraud,  evidence  of  her  reason 
for  surrendering  possession  of  the  jewels  was  admissible  to  show  that 
the  property  was  really  stolen.     (Smith  v.  National  Surety  Co.,  17.) 

Insurance — Fire  Insurance— Title  of  Insured. 

3.  Where  a  policy  of  fire  insurance  was  issued  under  Section  4666, 
L.  O.  L.,  as  amended  by  Laws  of  1911,  page  279,  regulating  the  con- 
ditions to  be  contained  in  such  policies,  no  agreement  or  memorandum 
being  attached  thereto  providing  for  the  insurance  of  any  interest 
less  than  the  sole  and  unconditional  ownership  of  the  person  named 
as  assured,  nor  permitting  the  insurance  of  the  building  upon  ground 
in  which  the  insured  had  other  than  a  fee-simple  title,  as  required 
by  the  statute  to  effect  such  insurance,  and  of  the  two  persons  assured, 
who  were  operating  the  insured  fruit  cannery,  one  had  purchased  a 
half  interest  in  the  property  as  trustee  with  funds  of  his  father's 
estate,  of  which  he  was  an  executor,  under  a  will  whereby  the  widow 
had  equal  title  to  the  corpus  of  the  estate  with  the  executors,  and 
could  only  be  deprived  of  it  by  her  own  act,  he  could  not  recover  upon 
the  policy,  as  his  interest  in  his  share  of  the  property  was  less  than 
sole  ownership.     (Howard  v.  Horticultural  Fire  Belief,  349.) 

Insorance— Fire  Polides — ^Actions — Evidence. 

4.  In  an  action  on  a  fire  policy  where  it  was  contended  that  false 
statements  in  the  proofs  of  loss  avoided  the  policy  and  precluded  re- 
covery, the  question  whether  the  statements  were  intentionally  false 
so  as  to  prevent  recovery  heldf  under  the  evidence,  for  the  jury. 
(Willis  V.  Horticultural  Fire  Belief,  621.) 

Insurance — ^Flre  Policies — ^Proofs  of  Loss. 

5.  Where  a  fire  policy  provided  that  any  false  statements  or  false 
swearing  by  the  insured  relating  to  the  insurance  or  subject  matter 
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before  or  after  loss  bhould  avoid  the  policy,  unintentional  false  state- 
ments in  the  proofs  of  loss  will  not  preclude  recovery.  (Willis  v. 
Horticultural  fire  Belief,  621.) 

INTENT. 

See  Landlord  and  Tenant,  10. 

INTEBB8T. 

No  Interest  Allowed  on  XJnliqnidated  Damacos. 
See  Dama^res,  3. 

INTOXICATINa  IjqXJOBS. 
Intoxicating  Uqnors— Offenses. 

1.  The  home  rule  amendment  (Article  XI,  Section  2),  giving  to  a 
city  exclusive  control  of  the  sale  of  intoxicating  liquors  within  its  cor- 
porate limits,  subject  to  the  Constitution  and  criminal  laws  of  the  state, 
does  not  prevent  a  prosecution  for  the  violation,  within  the  city  of 
Section  2129,  L.  O.  L.,  as  amended  by  Laws  of  1913,  Chapter  74,  pro- 
hibiting the  sale  of  intoxicating  liquor  on  Sunday.  (State  v.  O'Don- 
nell,  116.) 

Intoxicating  Liquors — Offenses — Statute— Sale  on  Sunday. 

2.  In  Section  2129,  L.  O.  L.,  as  amended  by  Laws  of  1913,  Chapter 
74,  providing  that  no  person  shall  keep  open  on  Sunday  a  house  or 
room  in  which  intoxicating  liquor  is  kept  for  sale,  nor  stfall  such  person 
sell  intoxicating  liquor  on  that  day,  the  words  "such  person"  refer  to 
the  first  two  words,  and  the  statute  is  not  limited  to  sales  by  persons 
who  keep  a  house  or  room  for  the  sale  of  intoxicating  liquor.  (State 
V.  O'Donnell,  116.) 

Intoxicating  Liqnors — Offenses — Sale  on  Sunday— Evidence. 

3.  In  a  prosecution  under  Section  2129,  L.  O.  L.,  as  amended  by 
Laws  of  1913,  Chapter  74,  prohibiting  the  sale  of  liquor  on  Sunday, 
evidence  as  to  who  kept  the  place  in  which  the  sale  was  made  is  im- 
material.    (State  V.  O'Donnell,  116.) 

Intoxicating  Liquors — Offenses — Furnishing  Liquor  to  Convicts. 

4.  Under  Laws  of  1913,  page  266,  making  it  an  offense  to  give, 
sell  or  furnish  intoxicants  to  any  person  sentenced  to  serve  a  term  in 
the  penitentiary,  the  fact  that  defendant  did  not  know  the  person  to 
whom  he  was  furnishing  intoxicants  was  a  convict  is  no  defense;  the 
crime  being  wholly  statutory.     (State  v.  Perry,  453.) 

JOINT  ADVENTURES. 

Joint  Adyentnres — Action  Between  Parties — ^Belief  Awarded. 

1.  Where  a  physician  represents  that  he  will  put  in  $2,000  for  a 
$4,000  purchase  of  property,  if  his  patient  put  in  the  other  $2,000, 
and  the  physician  buys  the  property,  but  mortgages  it  for  his  share 
and  takes  the  title  in  his  name,  conveyance  of  an  undivided  one  half 
will  be  decreed  the  patient,  without  prejudice  to  any  rights  she  may 
have  on  account  of  damage  by  reason  of  the  mortgage.  (McNiel  v. 
Holmes,  165.) 
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JXJDQBCENT. 

Jndgment — Lien — ^Equity. 

1.  The  fact  that  plaintiff  had  a  judgment  against  his  debtor  which 
was  no  lien  upon  the  debtor's  equity  in  the  land  gave  him  no  rights 
thereto  superior  to  those  of  the  co-owner.  (Union  Credit  Assn.  y. 
Corson,  361.) 

Judgment — OoncluBiyen688 — ^Former  Adjudication. 

2.  A  defendant  in  an  action  in  a  court  of  a  sister  state  procured 
from  a  surety  company  a  bond  for  the  release  of  property  attached 
by  plaintiff  therein.  A  third  person  executed  to  the  surety  company 
an  indemnity  bond  conditioned  on  saving  it  harmless  against  all  suits, 
actions,  debts,  damages,  charges  and  expenses.  Plaintiff  in  the  ac- 
tion recovered  judgment  subsequent  to  his  agreement  to  dismiss,  in 
consideration  of  a  payment  in  full  settlement  by  defendant  who  had 
no  knowledge  of  the  trial.  The  third  person  had  notice  of  the  trial 
and  participated  therein.  Held  that,  under  the  full  faith  and  credit 
clause  of  the  Constitution,  the  judgment  was  conclusive  against  the 
third  person  on  his  bond  to  indemnify  the  surety  company  satisfying 
the  judgment,  though  the  third  person  sought  to  show  that  under  the 
laws  of  the  sister  state  a  new  trial  could  be  had  against  a  judgment 
obtained  by  fraud  or  surprise,  and  that  the  surety  company  refused 
to  take  any  action  to  obtain  a  new  trial.  (United  States  Fidelity 
Co.  V.  Martin,  369.) 

Judgment — Foreign  Jndgment — Ooncluaiveneas. 

3.  Under  the  full  faith  and  credit  clause  of  the  federal  Constitu- 
tion and  Section  761,  L.  O.  L.,  providing  that  the  effect  of  a  judicial 
record  of  a  sister  state  is  the  same  in  tMs  state  as  in  the  sister  state, 
the  court  may  inquire  whether  a  court  of  a  sister  state  rendering  a 
judgment  relied  on  had  jurisdiction  of  the  parties  and  of  the  subject 
matter,  but  beyond  that  it  cannot  go.  (United  States  Fidelity  Co.  y. 
Martin,  369.) 

Judgment — ^Benditl<m — Time. 

4.  Notwithstanding  Section  201,  L.  O.  L.,  declaring  that,  if  trial 
is  by  jury,  judgment  shall  be  given  by  the  court  in  conformity  to 
verdict,  and  so  entered  on  the  day  on  which  it  was  returtied,  the 
court  may,  where  judgment  was  not  entered  according  to  its  order, 
render  judgment  a  little  over  a  month  later,  and  then  grant  the  un- 
successful party  a  new  trial,  for  the  statute  is  not  mandatory,  and 
the  delay  was  not  so  unreasonable  as  to  deprive  the  court  of  juris- 
diction.    (Fisher  v.  Portland  Ry.,  L.  &  P.  Co.,  529.) 

See  Creditor's  Suit,  1. 

JUDICIAL  NOnOB. 

See  Evidence,  5,  13,  16. 

JUDIOIAIi  POWER. 

See  Constitutional  Law,  10. 

JXJRISDIOnOK. 

See  Courts,  1. 
See  Garnishment,  1. 
77  Or.— 44 
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KNOWLBDOB. 

Facts  of  Ocmunon  Knowledge. 
See  Evidence,   0. 

IiANDLOBD  AND  TENANT. 

Landlord  and  Tenant — ^Deposit  to  Secure  Bent — ^Action  to  Becoyer-^ 
Burden  of  Proof. 

1.  Where  the  lessee,  suing  for  a  deposit  made  as  security  for  the 
rent,  admits  execution  of  the  lease,  but  alleges  that  on  his  abandon- 
ment  of  the  premises  the  lessor,  under  a  provision  of  the  lease  author- 
izing him,  on  five  days'  default  in  payment  of  the  monthly  rent,  to 
enter  and  repossess  himself  as  of  his  former  estate,  entered  on  the 
premises  or  leased  them  to  another,  the  burden  is  on  the  lessee  to  prove 
his  discharge  from  the  obligations  of  the  lease  by  the  act  of  the  land- 
lord.    (Meagher  v.  Eilers  Music  House,  70.) 

Landlord  and  Tenant — Action  for  Deposit — ^Nonsuit. 

2.  Whore  the  evidence  in  a  tenant's  action  for  a  sum  deposited 
as  security  for  rent  showed  a  reletting  of  the  premises  by  the  land' 
lord  such  as  could  amount  to  a  taking  of  repossession  by  him,  and 
did  not  show  that  the  reletting  was  subject  to  the  rights  of  plaintifi? 
or  for  his  benefit  a  motion  for  a  nonsuit  should  have  been  denied. 
(Meagher  v.  Eilers  Music  House,  70.) 

Landlord  and  Tenant — Surrender  of  Lease — ^Acceptance. 

3.  Where  a  tenant  offers  to  surrender,  and  the  landlord,  without 
expressly  accepting  the  surrender,  relets  to  another,  an  acceptance 
may  be  implied,  and  the  tenant  released  from  liability  for  rent  after 
the  reletting.     (Meagher  v.  Eilers  Music  House,  70.) 

Landlord  and  Tenant — ^Action  for  Bent — Beasonable  Bent. 

4.  A  complaint  in  an  action  for  rent,  which  alleges  that  plaintiff 
leased  to  defendant  for  a  season  a  63-acre  tract,  that  defendant 
agreed  to  farm  the  tract  and  pay  as  rental  $4  per  acre  for  45  acres 
of  tillable  land  and  the  customary  rental  for  11.5  acres  of  hops,  and 
that  the  customary  rental  of  hop-yards  was  half  of  the  proceeds  of 
the  sale  of  the  hops  after  a  specified  deduction  for  the  coet  of  rais- 
ing and  baling,  and  which  sets  forth  the  amount  of  hops  produced, 
states  a  cause  of  action  for  the  reasonable  rent  of  the  hop  tract,  and 
not  for  the  amount  of  rent  shown  to  be  due  by  custom,  and  a  charge 
authorizing  a  recovery  only  on  proof  of  a  custom  as  to  rentals  was 
erroneous.     (Martin  v.  Fletcher,  408.) 

Landlord  and  Tenant — ^Action  for  Bent — ^EstoppeL 

5.  Where  a  widow  leased  land  assigned  to  her  as  dower,  though 
subsequently  the  assignment  was  declared  illegal,  the  tenant  was 
estopped  to  deny  that  the  widow  had  title  to  the  premises  or  the  right 
to  rent  the  same;  the  tenant  not  being  ousted  from  the  premises  nor 
compelled  to  pay  rent  to  any  other  person.     (Martin  v.  Fletcher,  408.) 

Landlord    and    Tenant — ^Action    for    Bent — Complaint — ^Evidence — 
•TJsual" — ^"Customary" — '^Beasonable." 

6.  A  complaint,  in  an  action  for  rent,  which  alleges  that  plaintiff 
let  to  defendant  a  specified  tract  and  that  defendant  agreed  to  pay 
as  rental  $4  per  acre  for  a  part  of  the  land  and  the  customary  rental 
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for  a  bop  traet,  justifies  evidence  of  the  reasonable  rental  yalne  of 
the  hop  tract,  as  against  the  objection  that  plaintiff  sought  a  recovery 
For  rental  as  fixed  by  custom;  there  being  a  close  relation  between 
the  words  "customary,"  "usual,"  and  "reasonable."  (Martin  v. 
Fletcher,  408.) 

Landlord  and  Tenant — Title  of  Landlord — ^Bight  of  Tenant  to  Qaestlon. 

7.  One  who  holds  as  tenant  of  another,  by  treating  with  her  and 
trying  to  settle  with  her  attorney  in  fact  when  the  time  came  to  make 
a  settlement,  is,  under  Section  798,  subd.  5,  L.  O.  L.,  precluded  from 
questioning  the  landlord's  title.     (Martin  ▼.  Fletcher,  408.) 

Landlord  and  Tenant— Action  for  Bent— Evidence — ^Becelpte. 

8.  Where,  in  an  action  for  rent,  plaintiff  denied  having  accepted 
or  recognized  as  a  tenant  a  person  to  whom  defendant  sublet  the  prem- 
ises, and  introduced  evidence  to  explain  receipts  given  by  it  to  the 
subtenant,  such  receipts,  on  being  offered  by  defendant,  were  properly 
admitted  in  evidence.     (Hotel  Marion  Co.  v.  Waters,  426.) 

Landlord  and  Tenant— Action  for  Bent — Surrender  of  Lease— Inatmc- 
tlon. 

9.  Where,  in  an  action  for  rent,  defendant  contended  that  there 
had  been  a  surrender  of  the  lease  by  operation  of  law,  a  requested 
instruction  implying  that  to  constitute  a  surrender  there  must  be  an 
express  agreement  of  the  parties  was  properly  refused.  (Hotel 
Marion  Co.  v.  Waters,  426.) 

Landlord  and  Tenant — Eviction — ^Intent. 

10.  Where  the  action  of  a  landlord  constituted  an  interference  with 
the  tenant's  enjoyment  of  the  premises,  the  intent  with  which  the 
landlord  acted  was  immaterial  to  the  question  whether  such  inter- 
ference constituted  an  eviction.     (Hotel  Marion  Co.  v.  Waters,  426.) 

Landlord  and  Tenant — "Eviction" — ^Act  of  Permanent  Oharacter. 

11.  To  constitute  "eviction"  of  a  tenant  by  act  of  the  landlord,  the 
act  need  not  be  of  a  permanent  character,  but  it  is  sufficient  that  it 
deprive  the  tenant  of  the  free  enjoyment  of  the  premises  or  some  part 
thereof  or  appurtenances  thereto.     (Hotel  Marion  Co.  v.  Waters,  426.) 

Landlord  and  Tenant— Eviction — Question  for  Jury. 

12.  In  an  action  for  rent,  the  question  whether  acts  complained  of 
by  defendant  must  have  persisted  at  the  moment  of  actual  abandon- 
ment in  order  to  constitute  an  eviction  was  for  the  jury.  (Hotel 
Marion  Co.  v.  Waters,  426.) 

LlabiUty  of  Tenant. 
See  Dower,  1. 

LABOENT. 

Larceny — Offenses — ^What  Constitutes. 

1.  Consent  of  the  owner,  obtained  by  fraud,  to  the  taking  of  his 
property  does  not  prevent  the  taking  from  being  larceny.  (Smith  v. 
National  Surety  Co.,  17.) 

Larceny — ^Place  of  Theft — Question  for  Jury. 

2.  In  a  prosecution  for  the  larceny  of  a  mare,  whether  the  mare 
was  taken  in  the  county  alleged  held  for  the  jury  under  the  evidence. 
(State  V.  McPherson,  151.) 
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I^ASOIVIOirS  OOHABITATIOK. 

See  Bigamj,  1. 

LAWS  OF  NATUBB. 

See  Evidence,  16. 

LAWS  OF  OBEOOK. 

Cited  and  CoDstaraed  In  thU  Volume. 
See  Table  in  Front  of  this  Volume. 


LEASE. 

See  Evidence,  18. 

See  Landlord  and  Tenant,  9. 

Surrender  of  by  Tenant  and  Acceptance  by  Landlord. 
See  Landlord  and  Tenant,  3. 

LEWDNESS. 

Lewdness — Evidence— Admissibility. 

1.  In  a  prosecution  for  lewd  cohabitation,  evidence  showing  that 
the  conduct  of  defendant  was  the  subject  of  criticism  in  the  com- 
munity was  inadmissible,  since  the  question  is  not  whether  defend- 
ant's conduct  was  commented  upon,  but  whether  it  was  such  as  in 
the  mind  of  a  reasonable  man  would  tend  to  cause  scandal,  and  to 
induce  the  belief  that  the  relations  between  the  parties  were  mere- 
tricious.    (State  V.  Naylor,  189.) 

LICENSES. 

Licensee — ^Peddlers — ^Police  Power. 

1.  An  ordinance  imposing  a  license  on  peddlers  having  no  regular 
place  of  business  in  the  city,  but  who  solicit  therein  orders  for  the 
sale  and  future  deliverv  of  tea,  coffee,  spices,  etc.,  cannot  be  sus- 
tained as  an  exercise  of  the  police  power.  (Ideal  Tea  Co.  ▼.  Salem. 
182.) 

See  Constitutional  Law,  4. 

LIENa 

See  Judgment,  1. 
See  Mechanics'  Liens. 

LOOS  AND  LOOaiNO. 

Logs  and  Logging— Damages — ^Measure. 

1.  Where  a  logging  contract  was  breached,  plaintiff's  measure  of 
damages  is  the  difference  between  the  contract  price  and  the  price  he 
would  have  to  pay  for  logs  at  the  point  of  delivery,  or,  if  none  could 
be  obtained  there,  the  price  of  logs  at  the  nearest  point,  plus  the 
cost  of  transportation,  notwithstanding  that  price  would  have  been 
too  high  for  the  profitable  manufacture  of  lumber.  (Williams  y. 
Pacific  Surety  Co.,  210.) 
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MANDAlffUB. 

MandamtiB— I>emiiTrer — Oonclnsloiis. 

1.  On  petition  for  mandamus  to  compel  a  county  treasurer  to  ac- 
cept the  cash,  and  county  warrants  tendered  in  payment  of  taxes,  a 
defense  in  an  answer  admitting  the  tender  and  refusal  and  asserting 
that  the  warrants  were  issued  in  an  attempt  to  create  a  voluntary 
indebtedness  in  excess  of  the  constitutional  limitation,  and  the  pen- 
dency of  a  suit  in  equity  in  the  Circuit  Court  of  the  county  and  in 
the  United  States  District  Court  involving  the  warrants,  was  not 
good  as  against  a  demurrer,  because  it  rested  largely  upon  legal  con- 
clusions.    (Southern  Pac.  Co.  v.  Siemens,  62.) 

Mandamus — Defects — Cure  by  Subsequent  Pleading. 

2.  An  alternative  writ  of  mandamus  to  compel  a  county  treasurer 
to  accept  the  cash  and  county  warrants  tendered  in  payment  of  taxes 
or  to  show  cause  for  his  reiusal  was  not  insufficient  as  not  alleging 
that  the  money  and  warrants,  tendered  before  the  commencement  of 
the  proceeding,  had  been  brought  in  the  court,  where  the  answer 
specifically  admitted  defendant's  refusal  to  accept  the  tender,  and 
admitted  by  failure  to  deny  the  averment  of  the  petition  and  of  the 
alternative  writ  that  plaintiff  was  still  ready  and  willing  to  make  such 
tender  and  continued  to  make  it.     (Southern  Pac.  Co.  v.  Siemens;  62.) 

Mandamus — ^Demnrrer — ^Admissions. 

3.  In  such  case,  the  same  allegation  as  to  tender  made  in  the  writ 
was  admitted  by  the  demurrer  thereto.  (Southern  Pac.  Co.  v.  Sie- 
mens, 62.) 

Mandamus — Effect  of  Pending  Suit — Questions  Involyed. 

4.  Mandamus  to  compel  a  county  treasurer  to  accept  money  and 
county  warrants,  previously  issued  to  plaintiff  for  the  amount  of  plain- 
tiff's overpayment  of  taxes,  in  payment  of  taxes  for  the  following 
year,  was  not  abated  by  suits  in  equity  pending  in  the  state  Circuit 
Court  and  in  the  United  States  District  Court  to  enjoin  the  payment 
of  the  warrants  on  the  theory  that  they  were  void  because  represent- 
ing an  indebtedness  in  excess  of  the  constitutional  limitation,  since 
there  was  a  difference  in  the  character  of  the  relief  asked  for  and 
obtainable  in  the  suits  and  that  relief  sought  by  mandamus,  and  since 
the  suits  would  not  completely  adjudicate  the  questions  involved. 
(Southern  Pac.  Co.  v.  Siemens,  62.) 

MABRIAaE. 

See  Bigamy,  2,  3. 
See  Criminal  Law,  17. 

MA8TEB  AND  SEBVANT. 

Master  and  Servant — ^Employers'  Liability  Act — ^Prlor  Statute. 

1.  Where  the  administrator  of  a  servant  of  a  lumber  company, 
which  operated  a  railroad,  killed  in  the  course  of  his  employment  on 
defendant's  train,  sued  to  recover  $7,500  damages  for  the  death, 
the  provisions  of  the  Employers'  Liability  Act  (Laws  1911,  p.  16), 
were  thereby  waived,  and  reliance  placed  upon  the  statute  in  force 
prior  to  such  act,  Section  6946,  L.  O.  L.,  regulating  the  liabUity  of 
railroad  companies  for  injury  to  employees,  thus  rendering  tke  da- 
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fenses  of  assninption  of  risk  and  negligence  of  fellow-ienrant,  per- 
missible under  such  statute,  available  to  the  defendant  employer. 
(Evansen  v.  Grande  Ronde  Lumber  Co.,  1.) 

Master  and  Servant — ^Death  of  Servant — Evidence— Kegative  Testi- 
mony. 

2.  In  an  action  against  a  logging  company,  operator  of  a  railroad, 
for  the  death  of  a  servant  through  the  breaking  of  a  chain,  securing 
logs  to  a  car  in  motion,  testimony  of  defendant's  logging  and  railway 
superintendent  that,  during  the  12  years  he  had  been  with  defendant, 
he  had  never  known  a  chain  to  break,  except  on  that  one  occasion, 
was  not  inadmissible  under  the  rule  that  the  negative  testimony  of 
a  witness  that  he  did  not  see  an  occurrence  ordinarily  affords  no  evi- 
dence, since  such  rule  has  no  application  to  one  whose  duty,  as  super- 
intendent of  a  business  or  department  thereof,  is  to  observe  and  note 
the  happening  of  events  tending  to  promote  or  retard  work.  (Evan- 
sen  V.  Grande  Eonde  Lumber  Co.,  1.) 

Master  and  Servant— Duty  to  Servant — Safe  AppUaaces— Long  ITae 
of  Implement. 

3.  An  appliance,  such  as  a  chain  used  in  securing  logs  to  a  rail 
road  car,  that  has  been  used  for  a  long  time  in  safety,  may  be  con- 
tinued in  use  without  imputation  of  want  of  care  to  the  employer 
thereby,    if    such    appliance    has    not    become    obviously    dangerous. 
(EJvansen  v.  Grande  Bonde  Lumber  Co.,  1.) 

Master  and  Servant-^Injurles  to  Servant — Snfllcleiicy  of  Evidence. 

4.  The  purchase,  by  an  employer,  of  chains  to  be  used  by  his  ser- 
vants to  secure  logs  to  a  railroad  car,  from  a  reputable  manufacturer 
of  chains  for  such  purpose,  did  not  relieve  the  employer  of  his  duty 
to  the  servants  of  inspection  by  a  competent  person  as  to  the  fitness 
and  safety  of  the  articles  for  the  use.  (Evansen  v.  Grande  Ronde 
Lumber  Co.,  1.) 

Master  and  Servant — ^Injuries  to  Servant — Sufficiency  of  Evidence. 

5.  In  an  action  for  death  of  an  employee  on  a  logging  company's 
train,  evidence  held  sufficient  to  support  finding  that  company  was 
not  negligent  as  charged.     (Evansen  v.  Grande  Eonde  Lumber  Co.,  1.) 

Master  and  Servant — ^Evidence — Condition  Subsequent  to  Accident. 

6.  Evidence  of  condition  of  places  and  ways  a  few  days  after  the 
accident  was  admissible  in  connection  with  a  showing  that  the  situa- 
tion had  remained  unchanged.  (Marks  v.  Columbia  County  Lumber 
Co.,  22.) 

Master  and  Servant — Assumption  of  Bisk— Employenf  Inability  Act. 

7.  The  Employers'  Liability  Act  (Laws  1911,  p.  16)  abrogates  the 
doctrine  of  assumption  of  risk  in  actions  coming  within  its  scope. 
(Marks  v.  Columbia  County  Lumber  Co.,  22.) 

Master  and  Servant — Safe  Places  and  Appliances— Vidousness  of 
Horse. 

8.  Where  an  animal  is  used  by  an  employer  to  carry  on  work  under 
his  direction,  he  is  bound  to  use  reasonable  diligence  to  provide  a 
safe  animal,  and  is  bound  by  what  he  knew  or  with  reasonable  dill- 
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genee  might  liave  known  is  to  the  docility  of  the  animal.     (Marks  t. 
Columbia  County  Lumber  Co.,  22.) 

Blaster  and  Servant— Personal  Injuries— Viciousness  of  Horse— Qaee- 
tlon  for  Jury. 

9.  Evidence  that  a  horse  had  been  in  use  about  the  plant  for  some 
time,  and  that  the  foreman  in  charge  had  ample  opportunity  to  ob- 
serve his  conduct  when  the  plaintiff  was  hurt  as  well  as  on  former 
occasions,  was  sufficient  to  carry  to  the  jury  the  question  whether  the 
master  know,  or  with  reasonable  diligence  should  have  known,  the 
nature  of  the  horse.     (Marks  v.  Columbia  County  Lumber  Co.,  22.) 

Master  and  Servant — Safety  Devices — Statutory  Beqnlrements. 

10.  Substitutes  for  safety  appliances  not  within  the  substantial  spe- 
cification of  the  Employers'  Liability  Act  (Laws  1911,  p.  16)  do  not 
take  the  place  of  devices  specifically  named,  and  devices  or  things 
required  by  a  city  ordinance  will  not  serve  as  a  substitute  for  those 
required  by  the  act.     (Harvey  v.  Corbett,  51.) 

Master  and  Servant — Safety  Appliances — Statutory  Beqoirements. 

11.  Where  it  did  not  appear  that  "tie-in"  ropes  used  to  keep  a  stag- 
ing from  swaying  could  not  be  so  arranged  as  not  to  injure  the  wood- 
work of  the  building,  the  fact  that  such  woodwork  is  injured  does  not 
excuse  noncompliance  with  the  statute  requiring  such  "tie-in"  ropes. 
(Harvey  v.  Corbett,  51.) 

Master  and  Servant — ^Independent  C<mtractors — ^Who  are. 

12.  Where  a  contract  provided  that  a  construction  company  should 
be  paid  a  commission  as  the  owner's  agent  in  constructing  a  building 
according  to  plans  and  specifications,  that  the  principal  should  pay 
for  all  material,  but  the  agent  might  contract  in  the  name  of  the 
principal  for  labor  and  material,  such  contracts  to  be  submitted  to  the 
principal  for  approval,  and  that  the  owners  had  a  right  to  employ  a 
person  to  inspect  any  work  or  materials  in  the  manner  of  construction, 
the  construction  company  employed  was  not  an  independent  con- 
tractor.    (Harvey  v.  Corbett,  51.) 

Master  and  Servant — "Independent  Contractora''— Wlio  are. 

13.  Under  Employers'  Liability  Act  (Laws  1911,  p.  17),  Section  2, 
providing  that  the  manager,  superintendent  or  foreman,  or  other  per- 
son in  charge  of  the  construction  shall  be  held  to  be  the  agent  of 
the  employer  in  all  suits  for  damages  by  an  employee,  where  a  contract 
for  the  construction  of  a  building  provided  that  the  work  should  be 
overseen  by  a  firm  of  architects,  such  architects  were  not  independent 
contractors.     (Harvey  v.  Corbett,  51.) 

Master  and  Servant — Safety  Appliances — Statutory  Beqnlrements. 

14.  The  Employers*  Liability  Act  provides  that,  when  any  staging 
is  used  in  the  construction  of  a  building  at  a  certain  height,  it  must 
be  fastened  with  lash  ropes  to  keep  it  from  swaying,  and  the  scaffold 
must  also  be  provided  with  a  guard-rail.  While  plaintiff  was  engaged 
at  work  upon  a  scaffold,  the  supporting  ropes  slipped,  and  he  fell  to 
the  ground  and  was  injured.  The  lash  ropes  which  had  previously 
been  used  were  ordered  taken  off  by  defendant's  superintendent.  Eeld 
that,  the  furnishing  of  tie  ropes  being  a  nondelegable  duty,  defendants 
were  liable.     (Harvey  v.  Corbett,  61.) 
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BCaster  and  SeiTant— A88!imi>tlon  of  Bisk— Employer^  lA$M!ttf  Act 

15.  Assumption  of  risk  constitutes  no  defense  under  the  Employers' 
Liability  Act.     (Harvey  v.  Corbett,  51.) 

Master  and  Servant — ^Injories  to  Servant — ^Defenses. 

16.  Where  plaintiff,  a  stevedore,  was  hurt  in  doing  work  which  in- 
volved the  use  of  machinery,  his  cause  of  action  comes  within  the 
Employers'  Liability  Act  (Gen.  Laws  1911,  c.  3),  and  the  defenses  of 
assumption  of  risk  and  of  negligence  of  a  fellow-servant  cannot  be 
urged,  nor  will  plaintiff's  own  contributory  negligence  completely  bar 
recovery.     (Kveset  v.  Grace  &  Co.,  83.) 

Master  and  Servant— Injury  to  Servant— Liability— Employers'  Lia- 
bility Act. 

17.  An  action  by  an  employee  injured  by  the  fall  of  a  gin  pole 
while  on  a  steel  girder  of  a  gas-tank  in  process  of  construction  over  70 
feet  above  ground,  caused  by  the  negligence  of  the  employer  in  failing 
to  properly  fasten  the  guy  ropes  and  in  recklessly  moving  the  gin 
pole,  may  be  brought  under  Employers*  Liability  Act  (Laws  1911, 
p.  16),  providing  for  the  protection  and  safety  of  employees  construct- 
ing or  repairing  buildings,  tanks  and  other  structures.  (Lang  v.  Cam- 
den Iron  Works,  137.) 

Master  and  Servant— Injury  to  Servant— Employers'  Liability  Act — 
Ckmstnictlon — "Negligence." 

18.  The  acts  of  omission  which  constitute  "negligence"  under  the 
Employers'  Liability  Act  are  failure  to  use  care  in  selection  and  in- 
spection of  material,  in  erection  or  maintenance  of  scaffolding  or  other 
structure  more  than  20  feet  from  the  ground,  failure  to  provide  a 
safety  rail  or  other  device  for  protection  of  employees  on  such  struc- 
tures, failure  to  cover  dangerous  machinery,  shafts,  or  openings,  fail- 
ure to  provide  a  system  of  signals,  failure  to  use  enumerated  pre- 
cautions as  to  electrical  work  and  contrivances,  failure  to  use  every 
practicable  device  for  the  protection  of  employees  in  dangerous  em- 
ployments, and  failure  to  use  every  practicable  care  and  precaution 
for  the  safety  of  employees.     (Lang  v.  Camden  Iron  Works,  137.) 

Master  and  Servant — Injury  to  Servant— Employers'  Liability  Act — 
Construction — "Care  and  Precaution." 

19.  The  words  "every  device,  care  and  precaution,"  in  Employers' 
Liability  Act,  must  be  taken  in  their  full  sense,  except  as  limited  by 
the  context,  and  the  limitation  must  be  construed  merely  as  qualifying 
the  word  "device,"  and  the  words  "care  and  precaution"  apply  not  only 
to  the  safe  condition  of  the  machinery  considered  merely  as  such,  but 
to  the  method  of  its  operation.     (Lang  v.  Camden  Iron  Works,  137.) 

Master  and  Servant — ^Injury  to  Servant — ^Action  Under  Employers' 
Liability  Act— Pleadings. 

20.  A  complaint  in  an  action  for  injuries  to  an  employee  on  a 
girder  of  a  gas-tank  in  process  of  construction,  caused  by  the  fall  of 
a  gin  pole,  which  sets  forth  facts  indicating  that  the  work  was  haz- 
ardous, that  the  machinery  was  not  properly  placed,  and  was  improp- 
erly fastened,  that  the  agents  in  charge  of  the  work  were  negligent  in 
the  maintenance  of  the  gin  pole  and  in  the  manner  of  moving  it, 
that  they  did  not  use  every  device,  care  and  precaution  which  it  was 
practicable  for  them  to  use  to  prevent  injury,  states  a  cause  of  action 
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witbin  the  Employers'  Liability  Act.     (Lang  y.  Camden  Iron  Works, 
137.) 

Master  and  Servant — ^Injury  to  Sexrant — ^Defectiye  AppUancea — ^Evi- 
dence— Admissibility. 

21.  Where  the  complaint  in  an  action  for  injuries  to  an  employee 
by  the  fall  of  a  gin  pole  did  not  allege  that  the  pole  was  in  itself  an 
improper  device,  but  alleged  negligence  in  maintaining  and  operating 
it,  evidence  of  another  and  better  device  was  inadmissible.  (Lang 
V.  Camden  Iron  Works,  137.) 

Master  and  Servant — ^Injury  to  Servant — ^Issaes — ^InstractionB. 

22.  Where  the  complaint  in  an  action  for  injury  to  an  employee 
by  the  fall  of  a  gin  pole  did  not  charge  that  the  pole  was  an  improper 
device,  but  only  charged  that  its  maintenance  and  operation  in  a  care- 
less manner  caused  the  injury,  an  instruction  that  the  jury  might  con- 
sider evidence  of  another  device  or  method  as  a  means  of  throwing 
light  on  the  question  of  whether  the  device  used  was  a  sufficient  one 
was  outside  the  issues,  and  prejudicial.  (Lang  v.  Camden  Iron  Works, 
337.) 

Master  and  Servant — Injury  to  Servant — ^Dangerous  Place  to  Work — 
Evidence — Question  for  Jury. 

23.  Whether  an  employer  was  negligent  in  selecting  a  tree  to  which 
a  cable  was  attached  near  a  place  where  employees  were  cutting  down 
trees,  held,  under  the  evidence,  for  the  jury.  (Niemi  v.  Stanley  Smith 
Lumber  Co.,  221.) 

Master  and  Servant — ^Injury  to  Servant — ^Negligence— Proximate  Cause 
— Question  for  Jury. 

24.  Whether  the  negligence  of  an  employer  was  the  proximate  cause 
of  the  death  of  an  employee,  held,  under  the  evidence,  for  the  jury, 
under  the  rule  that  it  is  the  duty  of  the  jury  to  look  at  the  facts  and 
ascertain  whether  they  are  naturally  and  probably  connected  in  orderly 
sequence  with  the  prime  cause,  or  disconnected  by  some  intervening 
agency  affecting  its  operation.  (Niemi  v.  Stanley  Smith  Lumber  Co., 
221.) 

Master  and  Servant— Injury  to  Servant— Oontributory  Negligence. 

25.  Whether  an  employee  injured  while  cutting  down  a  tree  was 
guilty  of  contributory  negligence,  held,  under  the  evidence,  for  the 
jury.     (Niemi  v.  Stanley  Smith  Lumber  Co.,  221.) 

Master  and  Servant — Injury  to  Servant — ^Assumption  of  Bisk. 

26.  Whether  an  employee  injured  while  cutting  down  a  tree  as- 
sumed the  risk  arising  from  the  negligent  failure  of  the  employer  to 
furnish  a  safe  place  to  work,  held,  under  the  evidence,  for  the  jury. 
(Niemi  v.  Stanley  Smith  Lumber  Co.,  221.) 

Master  and  Servant — ^Injury  to  Servant — ^Employers'  liability  Act. 

27.  A  complaint  in  an  action  for  the  death  of  an  employee  cutting 
a  tree  which  fell  on  wires  attached  to  another  tree,  by  reason  of 
which  the  latter  tree  broke  and  fell  on  him,  which  alleges  that  the 
employer  negligently  selected  an  unsafe  tree  to  which  it  attached 
wires  and  negligently  failed  to  top  the  tree  selected  and  to  clear 
the  timber  from  the  tree,  that  by  reason  thereof  the  accident  hap- 
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pened  and  rendered  the  work  of  tbe  employee  haEardonf ,  states  t  etnse 
of  action,  under  the  Employers'  Liability  Act  (Laws  1911,  p.  16),  both 
as  to  machinery  and  inherently  dangerous  occupation.  (Niemi  ▼. 
Stanley  Smith  Lumber  Co.,  221.) 

Master  and  Servant— -Injury  to  Servant— Allegation  of  Negligence^ 
Proof. 

28.  Where  the  complaint,  in  an  action  for  injnriee  to  a  cook  from 
the  explosion  of  a  gas  stove,  alleged  that  the  explosion  was  due  to  de- 
fects in  the  stove,  evidence  that  the  burners  had  been  lighted  at  least 
20  minutes  before  the  explosion  did  not  authorize  a  recovery  by  plain- 
tiff; it  being  incumbent  on  plaintiff,  not  only  to  establish  the  hap- 
pening of  the  accident,  but  also  that  it  happened  on  account  of  the 
negligence  alleged  in  the  complaint.     (Holmberg  v.  Jacobs,  246.) 

Master  and  Servant— Injury  to  Servant— Employon'  Inability  Act — 
Applicability. 

29.  A  complaint  for  injuries  to  a  coal  mine  employee,  which  alleged 
that  the  employee  was  engaged  in  mining  coal  beneath  the  surface  at 
such  depth  as  to  render  the  work  inherenUy  dangerous  from  accumula- 
tion of  noxious  and  combustible  gases,  which  might  be  guarded  against 
by  the  exercise  of  reasonable  care,  that  the  employer  failed  to  install 
ventilating  fans  and  air  shafts,  and  that  by  reason  thereof  the  em- 
ployee, on  entering  a  room  in  the  mine,  was  burned  by  an  explosion, 
stated  a  cause  of  action  under  Employers'  Liability  Act  (Laws  1911, 
p.  16),  declaring  that  all  persons  having  charge  of,  or  responsible  for, 
any  work  involving  risk  or  danger  to  the  employees  shall  use  every 
device  practicable,  and  providing  that  contributory  negligence  of  the 
person  injured  shall  not  be  a  defense,  so  that  a  charge  that  an  em- 
ployee guilty  of  contributory  negligence  could  not  recover  was  errone- 
ous.    (Raiha  v.  Coos  Bay  Coal  &  Fuel  Co.,  275.) 

Master  and  Servant — ^Injury  to  Servant — Cause  of  Injury — ^Nonsuit. 

30.  Where,  in  an  action  for  injuries  to  an  electrician's  helper  from 
an  electric  shock  while  attempting  without  assistance  to  extend  electric 
wires,  there  was  evidence  from  which  the  jury  might  have  found, 
either  that  the  proximate  cause  of  the  injury  was  the  defendant  em- 
ployer's negligence  in  failing  to  furnish  deceased  with  needed  assist- 
ance, or  that  the  injury  was  due  to  a  cause  in  respect  to  which  de- 
fendant was  not  at  fault,  a  nonsuit  was  properly  denied.  (Hartman 
V.  Oregon  Elec.  By.  Co.,  310.) 

Master  and  Servant— Injuries  to  Servant— Employers'  Liability  Act. 

31.  An  employee  engaged  in  putting  up  electric  lines  and  installing 
lights  comes  within  the  protection  of  the  employers'  liability  law 
(Laws  1911,  c.  3);  the  work  necessarily  being  dangerous.  (Hartman 
V.  Oregon  Elec.  By.  Co.,  310.) 

Master  and  Servant — ^Injuries  to  Sorvant— -Employeri*  Liability  Act. 

32.  Under  employers'  liability  law  (Laws  1911,  c.  3),  Section  6,  de- 
claring that  tbe  contributory  negligence  of  a  person  injured  shall  not 
be  a  defense,  but  may  be  taken  into  account  by  the  jury  in  fixing 
the  damage,  slight  carelessness  of  an  employee  will  not  bar  recovery 
for  an  injury  caused  by  the  employee's  carelessness  and  the  gross 
negligence  of  the  employer;  but  in  all  cases  where  there  has  been 
any  negligence  on  the  part  of  the  employer,  the  issue  of  contributory 
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negligence  matt  be  submitted  to  the  jury  for  eompaiison.     (Hartman 
V.  Oregon  Elec.  By,  Co.,  310.) 

Master  and  Servant— Injuries  to  Servant— Workmen's  Compensation 
Act— AppUcability. 

33.  Plaintiff,  a  teamster,  was  injured  when  a  lumber  truck  which 
be  was  drivins  swung  around  and  knocked  him  off  the  dock  of  the 
defendant  lumber  company.  The  truck,  which  was  driven  down  an 
inclined  driveway,  was  not  equipped  with  brakes,  and  it  was  the  cus- 
tom to  drive  it  so  closo  to  the  rail  that  the  friction  would  act  as  a 
brake.  Owing  to  the  heaviness  of  the  load,  the  truck  swung  around. 
The  team  with  which  plaintiff  was  provided  was  fractious.  Held,  that 
the  action  was  governed  by  Employers'  Liability  Act  (Laws  1911, 
p.  16),  Section  1,  declaring  that  all  owners  and  contractors  shall  use 
every  device  for  the  protection  and  safety  of  their  employees;  and 
hence  the  defenses  of  contributory  negligence  and  assumption  of  risk 
were  not  available.     (Davis  v.  Carlton  Lumber  Co.,  441.) 

Master  and  Servant — ^Injuries  to  Servant — Workmen's  Compensation 
Act. 

34.  Plaintiff,  a  teamster,  was  injured  by  coming  in  contact  with  a 
mono-rail  transfer  while  driving  a  wagon  on  a  dock  of  the  defendant. 
The  wagon  crowded  the  horses,  one  of  which  was  fractious,  and  plain- 
tiff nearly  lost  his  balance,  and  in  attempting  to  hold  on  raised  his 
head,  which  came  in  contact  with  the  plank  of  the  mono-rail,  which 
was  only  six  inches  above  the  top  of  the  wagon-bed.  Heldf  that  plain- 
tiff's action  was  governed  by  the  Employers'  Liability  Act  (Laws  1911. 
p.  16),  and  the  master  could  take  advantage  of  neither  the  defense  of 
contributory  negligence  nor  assumption  of  risk;  the  place  of  work  and 
appliances  being  dangerous.     (McGee  v.  Carlton  Lumber  Co.,  446.) 

Master  and  Servant — ^Employers'  Liability  Act — Scope — ^Injuries. 

35.  Employers'  Liability  Act  (Laws  1911,  p.  16),  Section  1,  requir- 
ing all  persons  having  charge  of  or  responsible  for  any  work  involv- 
ing danger  to  the  employee  to  use  every  device  and  precaution  prac- 
ticable for  the  safety  of  life  and  limb,  the  final  clause  of  which 
declares  that  generally  all  owners  or  contractors  having  charge  of 
such  work  shall  use  such  devices,  etc.,  is  not  restricted  to  the  partic- 
ular persons  mentioned  in  the  first  part  of  the  section,  but  extends  the 
scope  of  the  statute  to  all  persons  having  charge  of  or  responsible  for 
any  work  involving  risk  or  danger  to  employees.  (Mackay  v.  Com- 
mission of  Port  of  Toledo,  611.) 

Master  and  Servant — Question  for  Jury— Dangerous  Work. 

nc.  Under  such  act  the  question  whether  the  work  involved  a  dan- 
ger is  one  of  fact  to  be  determined  by  the  jury,  rather  than  a  question 
of  law.     (Mackay  v.  Commission  of  Port  of  Toledo,  611.) 

Master  and  Servant — Employers'  Liability  Act — Employers  Liable — 
Municipal  Corporation. 

37.  A  municipal  corporation  designated  a  port,  incorporated  under 
Sections  6114-6125,  L.  O.  L.,  and  liable  at  common  law  for  injury  to 
employees  while  engaged  in  actual  ministerial  work,  was  subject  to 
the  provisions  of  the  Employers'  Liability  Act.  (Mackay  v.  Commis- 
sion of  Port  of  Toledo,  611.) 

MEASUBE  OF  DABIAGEa 

See  Fraud,  7. 
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MEOHANIOS^  IJEN8. 

Mechanlcif  Lleiif — ^Llen  Notice— Immp  Oliarge — ^Nonllena1)Ie  Items. 

1.  If  nonlienable  items  are  contained  in  the  lump  charge  made  in 
a  lien  notice,  no  lien  is  acquired.     (Barr  t.  World  Keepfresh  Co.,  95.) 

Mechanics'  Liena — ^Uenable  Items— ^Board  and  Expenses. 

2.  The  compensation  provided  by  a  building  contract  being  the 
reasonable  worth  of  the  labor  and  material,  board  and  expenses,  paid 
for  by  tHe  contractor  as  part  of  the  cost  of  or  compensation  for  the 
labor  and  material,  are  lienable.     (Barr  ▼.  World  Keepfresh  Co.,  95.) 

Mechanics'  Liens — Foreclosure— OomiAaint. 

3.  In  the  absence  of  attack  by  demurrer  or  motion,  the  complaint 
in  mechanic's  lien  foreclosure,  though  not  specifically  alleging  the 
contract  was  completed,  is  sufficient;  it  alleging  the  dryer  was  con- 
structed, and  showing  that  the  claim  is  for  services  performed  and 
materials  furnished  in  the  construction  of  a  dryer.  (Barr  ▼.  World 
Keepfresh  Co.,  95.) 

Mechanics'  Liens — ^Foreclosure  Decree    Sale  of  Property. 

4.  The  decree  in  a  mechanic's  lien  foreclosure  should  provide  that 
the  building  and  necessary  ground  be  sold  together,  and  not  that  the 
building  be  sold  first,  and  then,  if  necessary,  the  ground.  (Barr  v. 
World  Keepfresh  Co.,  102.) 

Mechanics'  Liens — ^Actions — Evidence. 

5.  In  a  suit  to  establish  a  mechanic's  lien,  evidence  held  to  show 
that  the  laths  furnished  were  of  the  proper  quality.  (KoUock  k  Co. 
V.  Leyde,  569.) 

Mechanics'  Liens — Foredosnre— Evidence. 

6.  In  a  suit  to  foreclose  a  mechanic's  lien,  evidence  held  to  show 
that  the  plaster  furnished  was  of  proper  quality.  (KoUock  k  Co.  v. 
Leyde,  569.) 

Mechanics'  Liens — ^Foredosnre— Quality. 

7.  In  a  suit  to  foreclose  a  mechanic's  Hen  for  materials  ordered 
by  a  carpenter,  evidence  held  to  show  that  the  owners  authorized 
the  orders.     (KoUock  &  Co.  v.  Leyde,  569.) 

Mechanics'  Liens — Foreclosure — Description. 

8.  Where  householders  owned  several  adjoining  lots,  a  lien  state- 
ment which  correctly  gave  the  number  of  the  house  and  the  descrip- 
tion of  the  block  and  street  is  sufficient,  under  section  7420,  L.  O.  L., 
though  the  lot  number  given  was  not  the  lot  on  which  the  house  was 
located,  for  the  description  would  be  sufficient,  if  the  lot  number 
was  disregarded  as  surplusage.     (KoUock  &  Co.  v.  Leyde,  569.) 

Mechanics*  Liens — ^Foredosnre^-Bnrden  of  Proof. 

9.  One  seeking  to  foreclose  a  mechanic's  lien  is  not  bound  to  show 
that  the  materials  went  into  the  building;  but  defendants,  desirous 
of  showing  that  the  materials  were  not  used,  have  the  burden  of 
proving  that  fact.     (KoUock  &  Co.  v.  Leyde,  569.) 

BaSBEPBESBNTATIONa 

Bee  Vendor  and  Purchaser,  1. 
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See  Mnnieipal  Corporations,  20. 

MODinOATION  OF  BEOBEB. 
See  Divorce,  1. 

MOOT  QUESTIONS. 

See  Actions,  1. 

See  Appeal  and  Error,  9. 

M0BTGAGE8. 

Mortgagee— Title  of  Grantee  in  Deed  Constitatlng  a  Mortgage— Evi- 
dence. 

1.  Evidence  held  to  justify  a  finding  that  the  grantee  in  a  deed 
intended  as  a  mortgage  acquired  hy  purchase  the  absolute  title  to 
the  property.     (Jones  v.  Shefler,  284.) 

MOTIONS 

Necessity  for  Motion  to  Strike  Answer  of  Witnesa. 
See  Appeal  and  Error,  40. 

MOTOB  VEHICLE& 

Opinion  Evidence  as  to  Speed  of. 
See  Evidence,  15,  16. 

MUNICIPAL  OOBPOBATIONa 

Municipal  Corporations — ^Public  Improvements— Assessment  of  Benefits 
— ^Befnnd— Parties  Entitled. 

1.  Plaintiif  sold  land  to  S.,  agreeing  that  if  a  sewer  assessment 
should  be  declared  valid  he  would  pay  it.  The  assessment  was  paid 
by  plaintiff.  The  assessment  on  another  sewer  district  having  been 
declared  invalid,  throwing  the  cost  on  the  whole  city,  and  thus  im- 
posing an  unjust  burden  on  the  property  in  plaintiff's  district,  a  char- 
ter provision  was  adopted  authorizing  the  city  to  pay  the  assessment 
on  both  districts  and  to  refund  any  special  assessment  paid,  and  pro- 
viding for  repayment  to  all  property  owners  who  had  theretofore  paid 
such  sums  as  might  have  been  paid  on  account  of  such  special  assess- 
ments levied  against  property  to  which  such  persons  held  the  record 
legal  title  on  a  specified  date  subsequent  to  plaintiff's  conveyance. 
An  ordinance  was  also  adopted  providing  for  the  repayment  to  all 
property  owners  who  had  paid  by  themselves  or  their  grantors  any 
special  assessment.  The  city  refunded  to  S.  the  amount  paid  by 
plaintiff.  Held,  that  plaintiff  was  not  entitled  to  a  refund  of  the 
amount  paid  by  him,  as  the  charter  and  ordinance  confined  the  right 
to  refund  to  those  holding  the  title  on  the  date  specified,  and,  in  view 
of  the  fact  that  S.'s  property  would  be  burdened  with  the  increased 
general  taxation,  this  plan  of  refunding  did  not  seem  to  be  inequitable, 
and  certainly  was  not  so  inequitable  as  to  render  it  obnoxious  to  law. 
(Neer  v.  Salem,  42.) 
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Municipal  Oorporatlan^— Public  Improyements — ^ABflesBment  of  Bane- 
flts—Befund— Parties  Entitled. 

2.  The  changed  method  of  paying  for  the  sewer  did  not  in  itself, 
irrespective  of  the  ordinance,  entitle  plaintiff  to  recover  back  the 
amount  paid  hj  him.     (Neer  v.  Salem,  42.) 

Municipal  Corporations — ^Powers  of. 

3.  Where  the  charter  of  a  city  authorized  the  council  to  prevent 
domestic  animals  from  running  at  large,  and  to  license,  tax,  impound, 
sell  or  -kill  dogs,  the  council  might  prohibit  the  running  of  dogs  at 
large,  under  penalty  of  their  being  impounded  and  ultimately  killed. 
(Rose  V.  Salem,  77.) 

Municipal  Corporations— Ordinances — Conformity  to  Charter— Inltla- 
tive  and  Bef erendum. 

4.  Under  Article  IV,  Section  la  of  the  Constitution,  reserving  to 
the  voters  of  every  municipality  the  initiative  and  referendum  as  to 
all  local  and  special  municipal  legislation,  and  Article  XI,  Section  2, 
giving  the  legal  voters  of  every  municipality  power  to  enact  and 
amend  their  municipal  charters,  though  the  charter  is  now  adopted 
by  the  same  body  and  through  the  same  procedure  as  the  ordinances, 
it  is  still  the  measure  of  the  city's  existence  and  authority,  and  no 
ordinance  can  be  adopted  which  is  not  within  the  express  or  implied 
powers  granted  to  the  city  by  its  charter.  (Robertson  v.  Portland, 
121.) 

Municipal    Corporations — Local    Improvements — Ordinances — Charter 
Provisions. 

5.  Under  Portland  City  Charter  of  1913,  Section  284,  which  de- 
clares that  the  provisions  of  the  former  charter  relating  to  public 
improvements  by  local  assessments  shall  remain  in  force  as  ordi- 
nances only,  the  effect  of  which  was  to  repeal  them  as  charter  pro- 
visions, those  provisions  are  directly  dependent  on  the  charter  for 
their  validity  and  are  not  invalid  as  not  being  based  on  a  charter 
provision  authorizing  proceedings  for  suc,h  improvements.  (Robertson 
V.  Portland,  121.) 

Municipal  Corporations  —  Improvements  —  Charter  Provisions  —  Ordi- 
nances. 

6.  Under  Portland  City  Charter  of  1913,  Section  284,  which  de- 
clared that  the  provisions  of  the  former  charter  relating  to  public 
improvements  by  local  assessments,  including  Sections  400  and  401 
thereof,  authorizing  the  adoption  of  a  reassessing  ordinance  and  pro- 
viding for  appeal  from  such  reassessment,  should  remain  in  force  as 
ordinances  only,  those  sections  remain  in  force  by  the  terms  of  the 
charter,  and  are  not  void  as  no  longer  based  on  the  authority  con- 
tained in  the  charter.     (Portland  v.  Blue,  131.) 

Municipal  Corporations— Improvements — Charter  Provisions— Beassesfr- 
ment  of  Benefit — Change  In  Charter. 

7.  Reassessment  proceedings  under  those  sections,  an  appeal  from 
which  was  pending  in  the  Circuit  Court  when  that  charter  was  adopted, 
were  not  interrupted  by  the  change  from  charter  provisions  to  or- 
dinances, and  tbat  appeal  can  thereafter  be  determined  by  the  court 
the  same  as  if  the  charter  had  contained  an  express  authorization  to 
enact  such  ordinances  and  they  had  been  enacted  by  the  council  pr 
voters.     (Portland  v.  Blue,  131.) 


Index.  703 

Mxixilclpal  Corporatlons—Obstrnctloii  of  Straels— -Bemedy. 

8.  The  right  of  the  owner  of  the  fee  of  the  street  to  prevent  the 
erection  of  unlawful  structures  will  be  protected  by  injunction. 
(Tooze  V.  Willamette  Valley  S.  By.  Co.,  157.) 

Municipal    Corporations — Charter  Amendments— InitiatiTe— Election. 

9.  Article  IV,  Section  la,  of  the  Constitution,  authorizing  cities  to 
provide  for  the  manner  of  exercising  the  initiative  and  referendum 
powers  as  to  municipal  legislation,  authorizes  a  city  by  ordinance  to 
prescribe  the  manner  in  which  an  election  to  amend  the  charter  by 
initiative  shall  be  held.     (Pearce  v.  Roseburg,  195.) 

Municipal  Corporations — ^Amendments  of  Charters — ^Elections — CompU- 
ance  With  Ordinance. 

10.  An  ordinance  of  a  city,  prescribing  the  manner  for  the  holding 
of  elections  on  initiative  measures,  requires  the  recorder  to  give  notice 
of  the  election,  stating  therein  the  measure  to  be  voted  on,  and  re- 
quires the  council  to  appoint  judges  and  clerks  of  election,  and  to 
designate  voting  places,  and  that  on  failure  so  to  do,  the  clerk  shall 
designate  the  polling  places,  and  the  electors  present  at  the  time  for 
opening  the  polls  shall  elect  the  judges  and  clerks.  The  council,  in 
ordering  an  election  on  an  initiative  charter  amendment,  did  not 
appoint  judges  and  clerks,  nor  designate  the  polling  places,  but  the 
slerk  in  the  notice  of  election  designated  the  polling  places,  and 
stated  that  the  qualified  electors,  at  the  time  for  opening  the  polls, 
would  elect  judges  and  clerks.  The  notice  of  election  was  in  con- 
formity with  the  ordinance,  and  was  published  as  required  thereby. 
Eeldf  that  the  ordinance  was  complied  with  and  the  election  valid. 
(Pearce  v.  Boseburg,  195.) 

Municipal  Corporations — ^Xnltiatire  Measures— Elections— Validity. 

11.  Where  there  was  nothing  to  show  that,  at  a  special  initiative 
election  in  a  city  to  adopt  a  charter  amendment  authorizing  the  crea- 
tion of  indebtedness,  any  voter  not  a  taxpayer  was  denied  the  right 
to  vote,  and  the  evidence  showed  that  643  votes  were  cast  for  the 
amendment  while  78  were  cast  against  it,  out  of  an  electorate  of  over 
2,000,  the  court  in  determining  the  validity  of  the  election,  would 
not  consider  whether  Special  Laws  of  1905,  page  36.  Section  14,  limit- 
ing the  right  to  vote  to  owners  of  property  within  the  city  limits, 
was  in  conflict  with  Article  11,  Section  2,  of  the  Constitution. 
(Pearce  v.  Boseburg,  195.) 

Municipal  Corporations— InltlatiTe  and  Bef  erendum — Statutes— Valid- 
ity. 

12.  So  much  of  Laws  of  1915,  page  187,  as  attempts  to  restrict  the 
powers  of  cities  and  towns  to  levy  taxes  is  violative  of  Article  XI, 
Section  2,  of  the  Constitution  giving  to  cities  and  towns  the  power 
to  enact  and  amend  their  charters,  subject  only  to  the  Constitution 
and  criminal  laws  of  the  state,  for  the  Constitution  prevents  legisla- 
tive interference  with  purely  local  and  municipal  matters,  such  as 
city  taxation,  and  extends  to  the  voters  of  municipalities  full  power 
to  regulate  these  subjects.     (Pearce  v.  Rosebnrg,  195.) 

Municipal  Corporations — ^Public  Improvements — Construction  of  Bail- 
roads — ^Description  of  Terminus  of  Railroad. 

13.  An  amendment  to  the  charter  of  a  city,  which  grants  to  the 
souncil  thereof  power  to  contract  for  the  construction  of  a  railroad 


704  Indbx. 

from  the  city  to  a  point  on  the  "North  Umpqua  Eiver  at  its  inter- 
section with  the  western  boundary  of  the  Cascade  Range  forest  re- 
serve/' and  to  issue  bonds  therefor,  sufficiently  designates  the  terminus 
of  the  road,  though  the  Cascade  Bange  forest  reserve  has  been,  by  act 
of  Congress,  divided,  and  that  part  intersected  by  the  river  mentioned 
is  now  known  as  the  Umpqua  National  forest.  (Pearce  v.  Boseburg, 
195.) 

Municipal  Corporations — ^PowexB  and  Fnnctlonfl — Contracts — Judicial 
Supervision. 

14.  The  court,  in  a  suit  by  a  taxpayer  of  a  city  to  enjoin  it  from 
entering  into  a  contract  for  the  construction  of  a  railroad  as  authorized 
by  the  city  charter,  will  not  consider  whether  the  contract  is  a  good 
business  proposition.     (Pearce  v.  Boseburg,  195.) 

Municipal  Corporations — Officers— Liability  of. 

15.  Though  the  mayor  and  councilmen  of  a  city  received  no  com- 
pensation for  such  services,  they  were  liable  for  injuries  received  by 
reason  of  a  defective  way,  where,  with  notice  of  the  defects,  they 
(lid  not  repair  them,  although  authorized  by  the  charter  to  do  so. 
(Pullen  V.  Eugene,  320.) 

Municipal  Corporations — ^Injuries  on  Streets— Statutes  Limiting  Re- 
covery—Bepeal— Effect. 

16.  A  judgment  of  $2,000  against  a  municipality  for  personal  in- 
juries was  set  aside  because  the  charter  limited  a  recovery  in  such 
cases  to  $100.  Subsequently  such  charter  provision  was  repealed,  and 
plaintiff  moved  for  an  order  directing  a  judgment  upon  the  verdict. 
Held  that,  since  the  repealing  enactment  did  not  provide  for  the 
maintenance  of  existing  causes  of  action,  plaintiff  could  not  recover 
more  than  the  amount  originally  limited.     (Pullen  v.  Eugene,  320.) 

Municipal  Corporations— Public  Improvements— Bemonstrancea— Char- 
ter Provisions. 

17.  The  Silverton  City  charter  authorizes  the  city  to  improve  streets, 
and  provides  that  the  owners  of  two  thirds  of  the  property  adjacent 
to  the  improvement  may  file  with  the  council  a  written  remonstrance 
against  a  proposed  improvement,  whereupon  it  shall  not  be  proceeded 
with,  and  that  each  lot  or  part  thereof  shall  be  liable  for  the  full  cost 
of  the  improvement  of  the  street  abutting  thereon.  Held  that,  there 
being  no  provision  whereby  the  city  may  select  a  certain  proportion 
of  the  depth  of  an  adjoining  tract  and  subject  the  designated  portion 
to  the  cost  of  the  improvement,  the  assessment  would  naturally  fall 
upon  the  whole  tract,  and  hence  the  area  of  the  whole  tract,  and  not 
merely  its  front  footage,  should  be  considered  in  determining  whether 
two  thirds  of  the  property  adjacent  to  the  improvement  is  represented 
on  a  remonstrance.     (Lais  v.  Silverton,  434.) 

Municipal  Corporations — ^Public  Improvements — Suits  to  Enjoin— Evi- 
dence. 

18.  In  a  suit  to  enjoin  a  street  improvement,  the  evidence  was  un- 
satisfactory whether  the  land  represented  on  a  remonstrance  against 
the  improvement  was  two  thirds  of  the  land  adjacent  to  the  improve- 
ment, and,  at  defendant's  request,  the  case  was  reopened  for  further 
evidence,  but  the  evidence  introduced  was  no  more  satisfactory  than 
that  previously  introduced.    Thereupon  plaintiffs  aal^ed  for  a  postpone- 
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ment  until  tbey  eonld  have  an  accurate  survey  made  and  procure  the 
testimony  of  witnesses  as  to  the  actual  area  of  the  disputed  tracts. 
Held  that  the  court  should  have  granted  this  request.  (Lais  v.  8il- 
verton,  434.) 

Municipal  Ck>rporation8— Public  ImproTements — ^Bemonstrance. 

19.  Under  a  city  charter  providing  that  the  owner  or  owners  of  two 
thirds  of  the  land  next  adjacent  to  a  street  to  be  improved  may  file 
a  written  remonstrance  against  the  proposed  improvement,  an  admin- 
istrator cannot  sign  a  remonstrance  on  behalf  of  the  real  estate  of 
the  property  under  administration.     (Lais  v.  Silverton,  434.) 

Municipal  Corporationa^-Plats  by  Land  Ownei»— Mistake — ^Recorda- 
tion— Cancellation. 

20.  Where  the  plat  of  city  lots  is  filed,  but  the  lots  are  sold  accord- 
ing to  another  unrecorded  plat  by  conveyances  which  do  not  conflict, 
and  the  two  plats  do  not  coincide,  the  original  and  recorded  plat 
should  be  canceled  to  protect  titles  acquired  under  the  second  plat. 
(Miller  v.  Fisher,  532.) 

Municipal  Corporations— Public  Inq^royements — ^Pavements. 

21.  Where  the  patentee  offers  to  all  bidders  alike  the  right  to 
make  use  of  the  patented  article  upon  reasonable  terms,  there  is  no 
objection  to  specifying  a  patented  pavement.  (Temple  v.  Portland, 
559.) 

Municipal  Corporations— Public  Dnprovements— Patented  Pavements. 

22.  The  Portland  City  Charter  (Sp.  Laws  1903,  p.  3),  empowering 
the  council  to  order  a  street  to  be  improved,  authorizes  it  to  determine 
the  character,  kind,  and  extent  of  such  improvement.  Other  section» 
provide  for  the  preparation  of  plans,  authorize  remonstrances,  and 
declare  that  such  contract  shall  be  let  to  the  lowest  responsible  bid- 
der for  either  the  whole  of  such  improvement  or  part.  The  city 
council  selected  a  patented  pavement  to  be  used  on  an  improvement, 
and  the  contract  provided  that  the  contractor  should  also  lay  the 
sidewalks.  The  holder  of  the  letters  patent  made  no  provision  for 
other  bidders  using  the  patented  pavement,  and  only  the  one  bid  was 
secured.  Held  that,  in  view  of  the  fact  that  sidewalks  wholly  un- 
connected with  the  patented  pavement  were  included  in  the  contract, 
the  acts  of  the  council  were  void  under  the  charter,  because  stifling 
competition.     (Temple  v.  Portland,  559.) 

Municipal  Corporations— Aasesamonts    Objections— EstoppeL 

23.  That  some  of  the  plaintiffs  petitioned  for  a  patented  pavement, 
the  improvement  to  be  made  in  conformity  with  the  charter  does  not 
estop  them  from  attacking  the  assessment  on  the  ground  that  the 
resolution,  by  solely  specifying  the  patented  pavement,  violated  the 
charter  provisions  for  competition.     (Temple  v.  Portland,  559.) 

Municipal  Corporations— Action — Governmental  or  Ministerial  Doty — 
Improvement  of  Biver — "Other  Public  Corporations." 

24.  Under  Section  358,  L.  O.  L.,  providing  that  an  action  may  be 
maintained  against  any  county  and  against  any  of  the  other  public 
corporations  mentioned  in  Section  357,  in  its  corporate  character  and 
within  the  scope  of  its  authority,  or  for  an  injury  arising  from  some 
act  or  omission  of  such  other  public  corporation,  a  municipal  corpora- 
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tion  designated  a  port^  organized  nnder  Seetions  6114-6125,  L.  0.  L., 
is  within  the  class  of  "the  other  public  corporations/'  and  in  the 
execution  of  the  actual  work  of  improving  a  public  highway,  a  river, 
was  liable  for  injury  to  an  employee  from  the  breaking  of  an  old, 
worn  ladder  furnished  as  part  of  the  equipment  of  a  dredger. 
(Mackay  v.  Commission  of  Port  Toledo,  611.) 

fiee  Master  and  Servant,  37. 

NAMEa 

Names — Presmnptloii— Identity  of  Person. 

1.  Identity  of  the  name  of  defendant  in  polygamy  with  the  name 
in  a  marriage  certificate  introduced  in  evidence  primarily  connects 
him  with  the  marriage,  under  Section  799,  subdivision  25,  L.  O.  L., 
giving  as  a  disputable  presumption  identity  of  person  from  identity 
of  name.     (State  v.  Locke,  492.) 

NAYIGABLB  WATEBS. 

Navigable  Waters— Tide-land»— Bight  to. 

1.  An  alien  platted  a  large  tract  of  public  land  abutting  on  a 
stream.  Many  of  these  parcels  were  sold  to  others.  The  federal 
government  recognized  the  titles  of  the  purchasers,  confirming  them. 
Thereafter  the  state  granted  to  the  upland  owners  along  the  stream 
all  the  property  of  the  state  lying  between  high  and  low  water  lines. 
Held,  that  plaintiff,  who  owned  the  fee  of  the  upland,  acquired  the 
land  between  high  and  low  water  lines,  though  the  plat  provided  for 
a  highway  between  high  and  low  water  mark;  plaintiff  taking  such 
lands  subject  to  the  easement  of  the  highway.  (Tooze  v.  Willamette 
Valley  S.  By.  Co.,  157.) 

NEQUOENOE. 

Negligence— Contributory  Negligence— Apportioning  Damages. 

1.  Contributory  negligence  is  not  a  defense,  under  the  Employers' 
Liability  Act  (Laws  1911,  p.  16),  to  an  action  for  a  servant's  injury, 
but  is  ground  for  apportioning  the  damages  according  to  the  respective 
want  of  care  of  the  parties.  (Baiha  v.  Coos  Bay  Coal  &  Fuel  Co., 
275.) 

See  Carriers,  1. 

See  Master  and  Servant,  23,  24,  28. 

See  Bailroads>  1. 

NEGOTIABLE  INSTBUMENTa 
See  Bills  and  Notes,  1-4. 

NEW  TBIAL. 

New  Trial — Scope  of  Bemedy. 

1.  On  motion  for  new  trial,  the  court  can  only  re-examine  the 
facts,  and  should  not  consider  errors  of  law.     (Pullen  v.  Eugene,  320.) 

New  Trial — Grounds — Statute. 

2.  Section  174,  L.  O.  L.,  prescribing  grounds  for  granting  new  trial, 
does  not  restrict  the  court  to  the  grounds  specified.  (Pullen  v. 
Eugene,  320.) 
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New  THaI— Orantlng  of. 

3.  Where  the  court  discoyeri  that  it  erroneously  sastained  a  de- 
murrer to  the  answer,  it  may  at  any  time  while  it  has  jurisdiction  of 
the  cause  grant  a  new  trial  on  its  own  motion.  (Pullen  y.  Eugene, 
320.) 

See  Criminal  Law,  3. 

Denial  of  Motion  for  not  Assignable  as  Error  on  Appeal. 

See  Criminal  Law,  9. 

NONSUIT. 
See  Criminal  Law,  9. 
See  Landlord  and  Tenant,  2. 
See  Master  and  Servant,  30. 
See  Trial,  4. 

NOTICE. 

See  Appeal  and  Error,  12,  17-19,  36. 
See  Bills  and  Notes,  1-4. 
See  Time,  1. 

OBJECTIONS. 

See  Appeal  and  Error,  8. 

See  Criminal  Law,  6. 

See  Municipal  Corporations,  28. 

OBSCENITY. 

Obscenity— Immoral  AdYertlsing— Indictment — Sufficiency — Statute. 

1.  Where  an  indictment  for  a  violation  of  Section  2095,  L.  O.  L., 
denouncing  the  advertising  of  the  treatment  or  cure  of  venereal  dis- 
eases, charged  that  defendant  violated  the  law  ''by  then  and  there 
exposing  and  exhibiting  to  the  view  of  a  large  number  of  persons  and 
displaying  and  publishing  in  the  aforesaid  county  and  state,  a  certain 
advertisement,  to  wit,  a  sign,  in  words  and  figures  as  follows,  to  wit," 
Ihen  setting  out  in  full  the  objectionable  matter,  was  sufficient. 
(State  V.  Hollinshead,  473.) 

Obscenity— Police  Power — Probibitlon  of  Advertlaing  Venereal  Cores. 

2.  Section  2095,  L.  O.  L.,  denouncing  the  offense  of  advertising 
venereal  cures,  was  constitutional  as  a  valid  exercise  of  the  police 
power  of  the  state,  since  it  is  against  public  policy  to  allow  interested 
individuals  to  disseminate  the  notion  that  sexual  disease  is  easily  and 
cheaply  cured,  as  tending  to  destroy  a  restraint  on  immorality. 
(State  V.  Hollinshead,  473.) 

OFFICERS. 

See  Corporations,  2-5. 

Liability  for  Personal  Injuries. 

See  Municipal  Corporations,  15. 

OPINION. 

See  Evidence,  1,  3,  4,  14,  21. 
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OBDINAKOBS. 

See  Mnnieipal  Corporations^  ir-J,  10. 

OBBGON  OASES. 

Applied,  Approred,  Cited,  Distinguished,  F<dlowed  and  Ofemded  in 
tliifl  Voluxne. 

See  Table  in  Front  of  tbis  Volnme. 

OBBGON  OONSTITUTIOK. 

Cited  and  Constraed  in  thii  Vcdnme. 
See  Table  in  Front  of  tbis  Volnme. 

OREGON  STATUTES. 

Cited  and  Conatmed  in  thia  Volnme. 

See  Tables  (Code  and  Session  Laws)  in  Front  of  tbis  Volume. 

PABOL  OONTBACTS. 

For  Sale  of  Beal  Estate. 

See  Statute  of  Frauds,  1. 

PABOL  EVIDENCE. 

See  Eyidence,  2,  8,  17,  18-20. 

PABTIE8. 

Failure  to  Demur  for  Defect  of  Parties. 
See  Appeal  and  Error,  32,  88. 

PABTITION. 

Partition— Decree— Vacation — Evidence. 

1.  In  a  suit  to  set  aside  a  decree  of  partition,  eyidenee  held  to 
sbow  tbat  it  was  a  family  settlement  and  was  not  tbe  result  of 
fraud  or  oppression.     (Howell  v.  Howell,  539.) 

Partition— Decree— VaUdity. 

2.  A  partition  decree,  wbicb  represented  tbe  result  of  a  family 
settlement  made  in  good  faitb,  will  not  be  disturbed  because  one 
attorney  acted  for  all  parties,  some  of  wbom  were  infants.  (Howell 
V.  Howell,  539.) 

Partition — Decrees— Beformation. 

3.  In  a  proceeding  to  reform  and  set  aside  a  decree  of  partition, 
wbere  one  of  tbe  defendants  admitted  tbat  sbe  was  only  entitled 
to  a  dower  interest  instead  of  a  fee,  relief  will  be  granted  as  to  ber. 
(Howell  V.  Howell,  539.) 

Partition— Decrees — ^Proceedings  to   Set  Aside— Evidence. 

4.  In  a  proceeding  to  set  aside  a  partition  of  land,  evidence  held 
to  show  that  the  improvements  on  the  tract  awarded  to  defendant 
were  made  by  her.     (Howell  v.  Howell,  539.) 
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PA8BBNOBB8. 

Oare  Beavlrad  of  Pusengan  by  Street  BallroAds. 
See  Carriers,  1,  2. 

PATENTS. 

Patents— BKchulye  Bis^ts — Oonstitatioii. 

1.  A  holding  that  a  city  could  not  specify  and  make  a  patented 
pavement  alone  acceptable  for  a  public  improvement  does  not  violate 
the  patentee's  constitutional  right  to  have  the  exclusive  right  to 
manufacture  and  seU  the  patented  article.     (Temple  v.  Portland,  559.) 

Patented  PaTements. 

See  Municipal  Corporations,  21-23. 

PAVEMENTa 

See  Municipal  Corporations,  21-23. 

PAYMENT. 

Payment— Appllcatioiv—XTxiseciired  Debt. 

1.  Where  one  co-owner  of  land  was  indebted  to  the  other,  the  pro- 
ceeds of  sales  by  the  latter  will  be  applied  to  tiie  unsecured  portion 
of  the  debt,  not  to  that  secured  on  the  land,  in  the  absence  of  specific 
directions  by  the  debtor  for  the  application.  (Union  Credit  Assn.  v. 
Corson,  361.) 

Payment— Beceiirt— Effect 

2.  A  receipt  is  only  prima  facie  evidence  of  its  statements. 
(United  States  Fidelity  Co.  v.  Martin,  369.) 


See  Constitutional  Law,  3,  4. 
See  Licenses,  1. 

PEBSONAIt  INJITBIES. 

See  Animals,  1. 

See  Appeal  and  Error,  6,  8. 

See  Carriers,  1. 

See  Damages,  2,  4. 

See  Evidence,  3-5,  10,  13. 

See  Master  and  Servant,  5,  8,  9,  16-37. 

See  Municipal  Corporations,  15,  16. 

See  Railroads,  1. 

See  Release,  1,  5. 

See  Trial,  1,  5. 

PHYSICIANS  AND  SUBOEONa 

See  Principal  and  Agent,  1. 

PLATS. 

See  Municipal  Corporations,  20. 
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PIiEADINO. 

Pleailing    Odmplalnt— Snfllclency. 

1.  When  not  attacked  by  demurrer  or  motion  at  not  statiBg  the 
cause  of  action,  every  reasonable  intendment  will  be  invoked  to  sus- 
tain the  complaint  after  verdict.     (Smith  v.  National  Surety  Co.,  17.) 

Pleading— Oonstmctioii—Admlssions. 

2.  Where  the  answer  in  a  tenant's  action  for  a  sum  deposited  as 
security  for  rent,  alleged  that  the  premises  were  subject  to  plaintiff's 
order  until  November  30th,  this  was  equivalent  to  saying  that  they 
were  not  subject  to  his  order  thereafter;  and  hence  no  part  of  the  de- 
posit could  be  retained  by  defendant  to  satisfy  any  installments  of 
rent  after  November  30th.     (Meagher  v.  Kilers  Music  House,  70.) 

Pleading— Departure— What  OonstitateB. 

3.  In  a  suit  to  enjoin  a  railroad  company  from  erecting  a  trestle 
on  land  lying  between  plaintiff's  upland  property  and  low-water  mark, 
the  complaint  asserted  that  plaintiff  was  the  absolute  owner  in  fee  of 
all  the  land  on  which  the  trestle  was  to  be  built.  The  reply  con* 
ceded  that  a  street  existed  between  the  platted  lines  and  low- water 
mark  of  the  river.  Held,  that  the  reply  did  not  constitute  a  de- 
parture preventing  recovery;  the  concession  that  a  street  existed 
merely  diminishing  relief  to  which  plaintiff  was  entitled.  (Tooze  v. 
Willamette  Valley  S.  Ry.  Co.,  157.) 

Pleading— Oomplaint — Cause  of  Action — Suffldency. 

4.  A  complaint  must  state  facts  sufficient  to  constitute  a  cause 
of  action  and  entitling  plaintiff  to  recover.  (Niemi  v.  Stanley  Smith 
Lumber  Co.,  221.) 

Pleading — Constniction — Oomplaint — Admissions. 

5.  Where  the  complaint  in  an  action  on  a  fire  policy  averred  that 
plaintiff  held  only  as  trustee,  he  cannot  contend  that  the  complaint 
stated  a  cause  of  action,  because  of  general  averments  of  unqualified 
ownership,  for  the  admission  qualified  the  general  allegation*  (How- 
ard V.  Horticultural  Fire  Belief,  349.) 

See  Boundaries,  2. 

See  Dismissal  and  Nonsuit,  1. 

See  Evidence,  7. 

See  Fraud,  1,  8. 

See  Garnishment,  1. 

See  Indictment,  1. 

See  Insurance,  1. 

See  Landlord  and  Tenant,  0. 

See  Mandamus,  2. 

See  Master  and  Servant,  20. 

See  Mechanics'  Liens,  3. 

See  Release,  1,  4. 

See  Trial,  9. 

POLICE  POWES. 
See  Constitutional  Law,  6. 
See  Licenses,  1. 
See  Obscenity,  2. 
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POLIC7. 

See  Constitntioiial  Law,  10. 
See  Insurance,  4,  5. 

PORTLAND,  CHABTEB  OF. 

See  Portland  v.  Blue,  131. 

See  Robertson  v.  Portland,  121. 

See  Temple  v.  Portland,  559. 

PRESENTBCENT. 

See  Bills  and  Notes,  1-4. 

PRESUMPTIONS. 

See  Appeal  and  Error,  2,  15,  32. 
See  Bigamy,  2. 
See  Names,  1. 

PBINCIPAI.  AND  AGENT. 

PrlndpaJ  and  Agent— Fraud— Phyaiciaii— Loss  to  Plaintlfl. 

1.  Where  a  physician  represents  to  bis  patient  that  he  can  get 
some  property  for  her  which  would  be  a  good  investment,  and  on  be- 
ing made  agent  of  the  patient  sells  his  own  property  to  her,  the  trans- 
action may  be  rescinded  though  no  loss  resulted.  (McNiel  v.  Holmes, 
165.) 

Principal  and  Agent — ^Liability  of  Agent — ^Evidence. 

2.  Defendant  suggested  to  plaintiff  that  he  should  exchange  his 
farms  D.  and  F.  for  the  property  of  a  third  person.  Plaintiff  gave 
his  consent  to  defendant  attempting  to  make  an  exchange,  and  recog- 
nized defendant  as  his  agent,  acting  in  the  capacity  of  real  estate 
broker.  Defendant  testified  that  he  worked  the  deal  through.  By 
fraud,  the  farm  D.  was  conveyed  to  a  third  person  for  the  benefit  of 
defendant.  Held,  that  defendant  was  the  agent  of  plaintiff,  and  he 
could  not  retain  the  benefit  of  the  conveyance  as  against  plaintiff, 
who  was  not  materially  injured  because  he  transferred  what  he  was 
willing  to  transfer  in  exchange  for  the  property  of  the  third  person. 
(Jones  V.  Shefler,  284.) 

PBINOIPAIa  AND  SUBET7. 

Principal  and  Surety— Action  on  Bond — Evidence. 

1.  Where  the  seller  of  a  sawmill  agreed  to  deliver  to  the  purchaser 
a  certain  number  of  sawlogs,  and  executed  a  bond  to  secure  perform- 
ance, it  was  proper,  in  a  suit  on  the  bond,  to  show  that  the  sawmill 
was  of  much  less  value  than  the  amount  paid,  for  the  excess  was 
the  consideration  for  the  log  contract.  (Williams  v.  Pacific  Surety 
Co.,  210.) 

Principal  and  Surety— ActionB—Defenaee. 

2.  As  a  surety  is  only  entitled  to  notice  of  his  prineipal's  default 
within  a  reasonable  time,  it  cannot,  as  a  matter  of  law,  be  held  that 
plaintiff's  failure  to  give  notice  for  about  a  month  was  so  unreason- 
able as  to  discharge  the  surety.     (Williams  v.  Pacific  Surety  Co.,  210.) 
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principal  and  Surety— Actions— Defenses. 

3.  A  corporate  surety  cannot  complain  of  teclinieal  breaelies  of  eon- 
ditions  in  the  bond,  unless  such  breaches  cause  financial  loss.  (Will- 
iams ▼.  Pacific  Surety  Co.,  210.) 

PBIVILEaES  AND  DOiUNITIES. 

See  Constitutional  Law,  3,  4. 

PROXIMATE   OAXTSB. 

See  Master  and  Servant,  24. 

PUBUO  IMPBOVEMENTS. 
See  Municipal  Corporations,  1,  2,  5-7,  13,  17-19,  21,  22. 

QUESTION  FOB  JUBT. 

See  Landlord  and  Tenant,  12. 

See  Larceny,  2. 

See  Master  and  Servant,  9,  23-25,  36. 

QUIETING  TITLE. 

Qnietlng  Title— Vendor  and  Parchaser — Bights  of  Vendor— Nonper- 
formance. 

1.  Where  a  purchaser  of  land  in  installments  agreed  to  convey  to 
the  vendor  a  house  and  lot  in  satisfaction  of  one  of  the  installments, 
but  the  conveyance  was  not  made,  the  vendor  is  entitled  to  a  rescis- 
sion of  the  contract,  and  to  its  cancellation  as  a  cloud  on  his  title. 
(Bono  V.  Norris,  506.) 

BAILB0AD8. 

Bailroads — ^Injuries  to  Trespasser— ''Negligence.'* 

1.  Plaintiff,  a  minor,  was  injured  by  the  fall  of  a  bank  of  earth 
forming  a  cave  near  defendant's  right  of  way  in  a  cut  formed  by 
the  right  of  way.  Plaintiff  had  taken  refuge  in  the  cave  to  escape 
a  shower,  and  after  the  shower  remained  there  with  some  companions 
at  play.  The  wires  of  the  railroad  fence  in  the  vicinity  were  down, 
and  defendant  was  chargeable  with  notice  of  trespass  of  boys  on 
the  track,  and  might,  by  reasonable  diligence,  have  acquired  knowl- 
edge of  the  cave,  which  was  attractive  to  children.  Held,  that  neg- 
ligence being  an  infraction  of  a  legal  obligation  due  from  one  per- 
son to  another,  and  defendant  owing  no  duty  to  plaintiff,  who  was 
a  mere  trespasser,  except  not  to  negligently  or  recklessly  injure  him, 
defendant  was  not  liable.     (Haynes  «.  Oregon-Wash.  B.  &  N.  Co.,  236.) 

BATIFIOATION. 

See  Deeds,  2. 

BEASSE8SMENT. 

See  Municipal  Corporations,  7. 

BEOEIPT. 

See  Payment,  2. 
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BBOOBD. 

6m  Conrt0|  1« 

OiiilBSion  fxtMn  B6cord« 

See  Appeal  and  Error,  37. 

BEFOBMATIOK. 

See  Partition,  3. 

BEFXTHD. 

Parties  Entitled  to  Befnnd  of  Aasessmant  Paid. 
See  Municipal  Corporations,  1,  2. 

BELEA8B. 
Belease^Pleadlng— Fraud. 

1.  In  a  servant's  action  for  injury  under  tlie  Employers'  Liability 
Act  (Laws  1911,  p.  16),  where  the  answer  traversed  the  allegations  of 
negligence  and  affirmatively  alleged  that  plaintiff  had  made  a  claim 
against  defendant,  that  defendant  had  paid  plaintiff  $150,  and  that 
plaintiff  released  defendant  from  all  demands,  a  reply  alleging  de- 
fendant's representation  of  payment  for  lost  time  and  that  plaintiff 
accepted  the  payment  and  signed  a  document  which  he  believed  was 
a  receipt  for  payment  for  lost  time,  that  its  contents  were  never  ex- 
plained to  him  to  be  in  complete  satisfaction,  and  that  it  was  pro- 
cured by  misrepresentation,  was  insufficient  to  charge  defendant's 
fraud,  as  it  did  not  state  that  the  document  was  the  release  relied 
npon  by  defendant,  or  by  whom  the  information  was  given  to  plaintiff, 
or  any  duty  of  the  defendant  to  explain  the  document.  (Ingram  y. 
Carlton  Lumber  Co.,  633.) 

Seleaae — Belease  of  One  Joint  Tort-feasor— Effect 

2.  The  release  of  one  joint  tort-feasor  releases  alL  (Ingram  ▼.  Carl- 
ton Lumber  Co.,  633.) 

Belease— Valldity—Bepresentation  by  Attorney. 

3.  One  who  paid  an  amount  to  a  servant  claiming  to  have  an 
action  for  injury  and  procured  his  release  was  not  required  to  notify 
the  servant  to  employ  an  attorney  or  someone  able  to  give  him  busi- 
ness advice.     (Ingram  v.  Carlton  Lumber  Co.,  633.) 

Belease — CTirenmstances— Pleading. 

4.  The  duty  of  givine  such  notice  to  the  servant,  if  any,  shoald 
have  been  averred  with  facts  showing  that  plaintiff  came  within  their 
scope.     (Ingram  v.  Carlton  Lumber  Co.,  633.) 

Belefase — ^Invalidity — Betnmlng  Consideration. 

5.  In  a  servant's  action  for  injury,  the  consideration  paid  for  the 
release  set  up  by  defendant  is  to  be  deducted  from  any  greater 
amount  recovered  against  the  defendant.  (Ingram  v.  Carlton  Lumber 
Co.,  633.) 

BEMONSTBANCES. 
See  Municipal  Corporations,  17,  19. 

BENTa 

See  Bower,  1. 
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Bee  Eridenee,  18. 

See  Landlord  and  Tenant,  4-6,  8,  9. 


See  Conn  ties,  3. 

BE80I8SIOK. 

See  Exchange  of  Property,  1. 


See  Evidence,  9. 

BESULTINO  TRUST. 

See  Trusts,  1. 

REVIEW. 
See  Appeal  and  Error,  3-5,  14,  15,  22,  23,  31,  33,  37,  41,  42. 
See  Criminal  Law,  13. 

ROAD  DISTRIOTB. 

See  Highways,  1. 

R0SEBX7RG,  CHARTER  OF. 

See  Pearce  v.  Boeeburg,  195. 

SAI£M,  CHARTER  OF. 

See  Ideal  Tea  Co.  v.  Salem,  182. 
See  Neer  v.  Salem,  42. 
See  Rose  v.  Salem,  77. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Scbools  and  School  Districts — Contract  of  Hiring— Validity. 

1.  Under  Laws  of  1913,  pages  301,  304,  Sections  7,  17,  providing 
that  the  school  board  may  hire  teachers,  and  that  any  duty  imposed 
on  the  board  as  a  body  must  be  performed  at  a  regular  or  special 
meeting,  and  that  the  consent  to  any  particular  measure  obtained  of 
individual  members  when  not  in  session  is  not  an  act  of  the  board, 
a  contract  of  hiring  is  not  made  out  where  the  minutes  show  that  the 
board  at  a  meeting  made  a  selection  of  plaintiff  as  a  teacher,  but  the 
contract  was  prepared  by  the  clerk  and  signed  by  the  members  in- 
dividually after  adjournment.     (Barton  v.  I^hool  District  No.  2,  30.) 

Schools  and  School  Districts — Selection  of  School  Sit»— Majority  Vote. 

2.  Under  Laws  of  1913,  page  303,  Section  1,  subdivision  14,  pro- 
viding that  by  a  majority  vote  of  any  legally  called  school  meeting 
a  Bchoolhouse  site  may  be  selected,  but  that  it  shall  require  a  two- 
thirds  vote  to  order  the  removal  of  a  schoolhouse,  where  the  chairman 
announced  as  business  the  selection  of  a  site  for  a  new  schoolhouse, 
two  nominations  being  made,  the  present  site  of  the  school  and  an- 
other, the  ballot  resulting  in  a  majority  vote  for  the  new  site,  the 
selection  of  such  site  by  such  vote  was  proper;  a  two-thirds  vote  not 
being  required,  as  in  the  case  of  the  removal  of  a  school.  (Landers  v. 
Van  Aukin,  479.) 
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Seliools  and  School  Distrleti — Tbjl  Lovy— AnUiorliatlon— flUtnta. 

3.  Under  Laws  of  1913,  page  300,  Section  1,  subdivision  5.  provid- 
ing tlrat,  if  authorized  by  a  majority  vote  at  any  school  meeting,  the 
district  board  shall  build  schoolhouses,  etc.,  and  levy  a  tax,  or  issue 
bonds  to  pay  therefor,  subdivision  6,  providing  that  the  board,  when 
authorized  by  a  majority  vote,  may,  to  build  a  schoolhouse  or  to  buy 
land  for  school  purposes,  issue  negotiable  warrants  evidencing  such 
debt,  and  levy  a  tax  to  pay  interest  or  principal,  and,  under  Section 
2,  providing  that  school  districts  may  contract  bonded  indebtedness 
to  erect  a  schoolhouse,  purchase  a  site,  or  to  fund  outstanding  in- 
debtedness, subdivision  4  of  the  section  providing  that  the  board  shall 
levy  annually  a  direct  ad  valorem  tax  sufficient  to  pay  interest  accru- 
ing on  bonds,  where  the  notice  of  a  special  school  meeting  made  no 
mention  that  a  tax  levy  would  be  one  of  the  purposes  of  the  assem- 
blage, but  stated  that  the  business  would  be  to  vote  on  the  selection  of 
a  new  schoolhouse  site,  and  upon  the  question  of  authorizing  the  board 
of  directors  to  borrow  money  to  build  a  schoolhouse  and  purchase 
land  for  sel|»ol  purposes  by  negotiating  interest-bearing  warrants, 
elc  and  wh^.e,  upon  authorization  of  the  meeting,  the  land  was  pur- 
chased and  a  tax  levied  to  meet  the  warrants  issued  in  payment  there- 
for, such  tax  was  not  without  foundation,  because  the  notice  made 
110  express  mention  that  its  levy  would  be  one  of  the  purposes  of  the 
meeting,  since  the  authorization  of  the  board  to  incur  indebtedness 
was  followed  by  operation  of  law  by  their  right  to  levy  a  tax  to 
discharge  it.     (Landers  v.  Van  Aukin,  479.) 

SESSION  I.AWS  OF  OREGON. 

See  Table  in  Front  of  this  Volume. 

SHiVEBTON,   OHABTEB   OF. 

See  Lais  v.  Silverton,  434. 

SPLITTINO  CAUSE  OF  ACTION. 

See  Actions,  2. 

STATUTE  OF  FBAUDS. 

Frauds,  Statute  of —Parol  Contracts  for  Sale  of  Interest  in  Real 

Estate— VaUdity. 

1.  Where  plaintiff,  owning  land,  encouraged  defendant  to  enter 
thereon  and  expend  large  sums  of  money  in  opening  a  quarry  on  the 
faith  of  an  oral  agreement  by  plaintiff  to  let  defendant  have  the  rock 
for  a  specified  sum,  defendant  performed  his  part  of  the  agreement, 
and  he  could  not  be  dispossessed  by  plaintiff  on  the  theory  that  the 
agreement  was  not  reduced  to  writing  as  required  by  the  statute  of 
frauds,  and  defendant  could  enjoin  plaintiff  from  interfering  with  the 
possession  so  long  as  he  continued  to  carry  out  the  contract  and  pay 
the  specified  price  for  the  rock.     (Dwight  v.  Giebisch,  254.) 

Frauds,  Statute  of — ^Default  of  Another — Consideration — Sofflciency. 

2.  Where  defendants,  the  principal  stockholders  of  a  hotel  com- 
pany, signed  a  writing  whereby,  in  consideration  of  the  forbearance  of 
plaintiff  to  foreclose  a  mortgage  thereon,  defendants  agreed  to  pay 
the  sum  secured  at  a  later  date,  together  with  interest,  attorneys'  fees, 
and  costs,  the  undertaking  is  enforceable;   there  being  a  sufficient 
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■MBMraadm  vader  SeetioB  808,  L.  O.  H,  proridiAf  ttat  m 
to  aaswer  for  tke  dofaalt  of  anotker  wnat  be  is  writiBf  OMbrmeug 
tke  eoBsidermtioB,  mad  siiboeribed  bj  tbo  partj  to  bo  eharfod. 
(DmTieo  ▼.  Bom,  648.) 


1.  Laws  of  1911,  page  172,  extending  aad  defiaUg  tbe  indeter- 
minmte  foateaeo,  ereotiBg  a  parole  board,  and  KintiBg  its  powers  aad 
da  ties,  repealiag  Seetioas  1723,  1731,  L.  O.  L.,  aad  aneadiag  Sectioaa 
1592,  1724-1730,  wkieb  dealt  with  parole  aad  iadeterminate  sentences 
wbea  tbo  matter  was  ia  tbo  haads  of  the  Goveraor,  iastead  of  tbe 
parole  board,  is  aot  violatiTe  of  Article  IV,  Sectioa  20,  of  the  Coa- 
stitution,  providing  that  every  act  shall  embrace  bat  one  sobject, 
aad  matters  properlj  coanected  therewith,  whieh  subject  shall  be  ex- 
pressed ia  the  title,  siace  it  is  oanecessary  to  state  specifically  the  sub- 
ject of  an  amendment  of  a  section  of  a  statute  ia  the  title  to  the 
amendment;  and,  if  all  the  provisions  of  a  statute  relate  direetlj  or  in- 
directly to  the  same  subject,  are  aaturally  coaaeeted,  aad  are  aot 
foreign  to  the  subject  expressed  in  the  title,  the  statute  will  aot  be 
held  unconstitutionaL     (State  v.  McPherson,  15L) 

SUtateg    Ckaatnictioii— Maanlng  of  Words. 

2.  The  legislature  may  adopt  reasonable  modifications  of  former 
definitions  of  words,  so  as  to  make  their  interpretatioa  eoaforM  to 
modem  usage.     (IdcuU  Tea  Co.  v.  Salem,  182.) 


of 

3.  Laws  of  1913,  page  266,  is  entitled  an  act  to  prevent  the  sale 
or  furnishing  of  intoxicating  Liquors  to  any  convict  or  prisoner  in  the 
state  penitentiary.  The  body  of  the  act  makes  it  an  offense  to  sell 
or  furnish  liquor  to  any  person  sentenced  to  serve,  or  serving,  a  term 
in  the  penitentiary.  Article  IV,  Section  20,  of  the  Constitution,  pro- 
vides that  every  act  shall  embrace  but  one  subject  and  matters  prop- 
erly connected  therewith,  which  subject  shall  be  expressed  in  the  title. 
Held  that,  in  view  of  the  restrictive  title  of  the  act,  it  did  not  apply 
to  paroled  convicts  aot  in  the  penitentiary,  and  it  was  no  offense  for 
one  to  furnish  them  with  liquor.     (State  v.  Perry,  453.) 

SUtntea  ~  Title -—AflMndm«t-—CoBrtitiitUmal  Prorisloa  —  "Seznal'* 
— 'Veocraal.'' 

4.  Under  Article  IV,  Section  20,  of  the  Constitution,  providing  that 
every  act  shall  embrace  but  one  subject,  that  shall  be  expressed  in 
the  title,  where  the  title  of  Section  2095,  L.  O.  L.,  denouncing  the 
advertising  of  cures  for  sexual  disease,  was,  as  originally  enacted,  ea- 
titled  ^An  act  to  prohibit  the  advertising  of  the  treatmeat  or  cure 
of  venereal  or  other  diseases,  declaring  the  same  a  misdemeanor  and 
prescribing  a  penalty  therefor^  (Laws  1909,  p.  229),  the  title  to  the 
amendatory  act,  reading  "An  act  to  amend  Section  2095,  L.  O.  L., 
relating  to  advertising  to  cure  sexual  diseases'*  (Laws  1913,  p.  496), 
was  sufficient,  since  to  refer  in  the  title  of  an  amendatory  act  to  that 
of  the  amended  act  is  a  sufficient  statement  of  the  subject  of  the 
amendatory  act,  whfle  "sexual"  is  synoaymona  with  '^reaercMl.'*  (State 
T.  Hollinshead,  473.) 


5.    A  remedial  statute  should  be  construed  to  give  it  practical  effeet 
according  to  the  lawmakers'  intention.     (Landers  v.  Van  Aukia,  479.) 
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See  Attorney  and  Client|  8. 

See  Bigamy,  1. 

See  Constitutional  Law,  5. 

See  Contempt,  1. 

See  Counties,  3. 

See  Death,  3. 

See  Highways,  1. 

See  Intoxicating  Liquors,  2,  3. 

See  Master  and  Servant,  1,  10,  11,  14* 

See  Municipal  Corporations,  12,  16. 

See  New  Trial,  2. 

See  Obscenity,  1. 

See  Schools  and  School  Districts,  3. 

STAY  OF  PBOOEBDINOa 

See  Appeal  and  Error,  34,  35. 

STBEET  RAILBOADa 
See  Carriers,  2. 

STREETSw 

Property  Biglit  of  Abuttliig  Owner. 

,  See  Eminent  Domain,  1. 

Sttmedy  for  Unlawful  Obstractlon. 

See  Municipal  Corporations,  8. 

SX7NDAY. 

See  Constitutional  Law,  6. 

TAXATION. 

Taxation— Oollectloft—Sestraint. 

1.  Plaintiffs,  seeking  to  enjoin  the  collection  of  an  illegal  tax, 
who  do  not  tender  whatever  may  legally  be  due,  have  no  standing 
in  equity.     (Landers  v.  Van  Aukin,  479.) 

See  Schools  and  School  Districts,  3. 
See  Tender,  1. 

TENANCY  IN  COMMON. 

Tenancy  In  Common — Contracts  With  Third  Porsona — ^Rights  of  Co- 
tenants. 

1.  Evidence  held  to  sustain  a  finding  that  a  tenant  in  common 
knew  that  his  cotenant  orally  agreed  with  a  third  person  for  the  ac- 
quisition by  him  of  the  rock  on  the  land,  and  where  the  third  person 
on  the  faith  of  the  agreement  expended  large  sums  in  opening  a 
quarry  without  knowledge  of  the  interest  of  the  tenant  in  common, 
the  latter  could  not  obtain  relief  in  equity  against  the  third  person, 
but  his  remedy,  if  any,  was  against  his  cotenant  for  his  share  of  the 
royalties  obtained  from  the  sale.     (Dwight  v.  Giebisch,  254.) 
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TENDER. 

Tender— Payment  Into  Ck>iirt— Taxes. 

1.  Where  the  county  treasurer,  defending  a  mandafMU  proceeding 
to  compel  him  to  accept  cash  and  county  warrants  in  payment  of 
taxes,  admitted  that  the  pleadings  showed  a  tender,  ability,  and 
willingness  to  pay,  a  continuance  of  the  offer,  and  a  refusal  to  accept, 
he  could  not  complain  that  the  writ  did  not  allege  that  plaintiff  per- 
formed the  futile  act  of  bringing  the  money  and  warrants  into  court. 
(Southern  Pac.  Co.  v.  Siemens,  62.) 

THEFT  INSX7BAN0E. 

See  Insurance,  1,  2. 

TIDE-LANDS. 

See  Navigable  Waters,  1. 


TIm»— Notice  of  Appeal—Time  for  Filing— Excluding  Fint  or  Last 
Day. 

1.  Under  Section  550,  L.  O.  L.,  as  amended  by  Laws  of  1913, 
page  617,  requiring  notice  of  appeal  to  be  filed  within  60  days  from 
the  entry  of  the  decree,  a  notice  of  appeal  from  a  decree  rendered 
on  AprilSOtb,  which  was  filed  on  June  30th,  was  filed  in  time,  since 
the  first  day,  which  is  to  be  excluded  from  the  computation  under 
Section  531,  was  not  the  day  on  which  the  decree  was  rendered,  but 
the  day  following.     (United  States  Nat.  Bank  ▼.  Shefler,  579.) 

See  Judgment,  4. 

TITLE. 

See  Statutes,  1,  4. 

Tenant  No  Blgbt  to  Question  Title  of  Landlord* 

See  Landlord  and  Tenant,  7. 

Title  to  Act  Shall  Embrace  but  One  Subject. 

See  Statutes,  3. 

TOBT& 
Inability  of  County  for  Torts. 
See  Counties,  3. 

TBANSCBIPT. 

Filing  of  Transcript  is  Jurisdictional. 
See  Appeal  and  Error,  25. 

TREATIES. 

Treaties — Grounds  of  Obligation. 

1.  The  fact  that,  as  a  matter  of  comity,  Russian  consular  officers 
look  after  the  welfare  of  Bulgarian  subjects  in  the  United  States 
does  not  give  Bulgaria  any  treaty  rights  enjoyed  by  Russia,  Bulgaria 
having  no  treaty  with  the  United  States  or  consular  representative. 
(Franciscovich  v.  Walton,  36.) 
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Injuries  to  Trespasser. 
See  Railroads,  1. 

TBIAL. 

Trial— Oondnct  of  Counsel— Beading  Statutes  to  Jury— Action  of  Court. 

1.  Error  in  permitting  counsel  for  plaintifif  suing  for  a  personal  in- 
jury to  read  to  the  jury  the  Employers'  Liability  Act  was  not  preju- 
dicial, where  the  court  in  its  charge  instructed  the  jury  that  the  action 
was  brought  under  the  act  and  explained  it  fully.  (Lang  v.  Camden 
Iron  Works,  137.) 

Trial— Instructions— Refusal  of  Instructions  Covered  Ify  Charge  Given. 

2.  Where,  in  an  action  for  injuries  to  a  street-car  passenger,  the 
court  charged  that  the  passenger  was  not  required  to  signal  the 
carmen  if  she  was  present  at  a  stopping  place  when  the  car  stopped, 
and  the  carmen  knew,  or  in  the  exercise  of  reasonable  care  should  have 
known,  that  she  was  there,  intending  to  board  the  car,  for  that  con- 
stituted an  invitation  to  the  public  to  enter  the  car,  and  one  desiring 
to  board  a  car  and  intending  to  avail  himself  of  the  invitation  must 
put  himself  reasonably  in  a  situation  where  it  is  either  known  to  the 
carmen  that  he  intends  to  board  the  car  or  in  the  exercise  of  reason- 
able care  would  be  known,  refusal  of  a  charge  that  before  the  pas- 
senger could  recover  it  was  necessary  to  show  that  she  intended  to 
board  the  car  and  gave  notice  to  the  carmen  so  that  they  would  know, 
or  in  the  exercise  of  reasonable  care  should  have  known,  that  she  in- 
tended to  board  the  car  was  not  erroneous.  (Tompkins  v.  Portland 
By.,  L.  &  P.  Co.,  174.) 

Trial — ^Instructions — ^Refusal  of  Instructions  Covered  by  Charge  QivesL 

3.  Where,  in  an  action  for  injuries  to  a  street-car  passenger  while 
attempting  to  board  a  car,  the  court  charged  that  if  the  passenger 
attempted  to  board  in  the  usual  way  the  standing  car,  and  while  so 
doing  the  carmen,  without  paying  attention  to  her  safety,  started 
the  car,  causing  the  injury,  she  could  recover,  but  if  she  attempted 
to  board  a  moving  car  and  by  reason  thereof  was  injured,  there  could 
be  no  recovery,  refusal  to  charge  that  if  the  car  stopped  to  receive 
passengers  and  remained  standing  for  a  sufficient  length  of  time  to 
permit  all  appearing  to  the  conductor,  in  the  exercise  of  due  care, 
to  desire  to  take  passage  thereon  to  do  so,  and  if  at  the  time  the 
conductor  gave  the  signal  to  proceed  the  passenger  was  not  in  such 
a  position  that  it  was  apparent  to  the  conductor  that  she  desired  to 
become  a  passenger,  there  was  no  actionable  negligence,  was  not  er- 
roneous.    (Tompkins  v.  Portland  By.,  L.  &  P.  Co.,  174.) 

Trial — ^Nonsuit — ^Evidence. 

4.  Where  the  testimony  for  plaintiiT,  in  a  personal  injury  case, 
leaves  the  cause  of  the  accident  to  mere  speculation,  a  nonsuit  should 
be  entered.     (Holmberg  v.  Jacobs,  246.) 

Trial — ^Personal  Injuries — ^Instructions — Bequests. 

5.  Where  no  more  specific  instruction  was  requested,  an  instruc- 
tion charging  the  jury  that,  if  the  servant  was  permanently  injured, 
they  should  estimate  what  he  was  actually  worth  as  a  wage-earner  by 
considering  how  many  years  he  would  have  an  earning  capacity,  and 
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what  would  be  a  reasonable  wage  under  the  eyidenee,  and  ehonld 
allow  compensation  only  for  the  damages  sustained  by  the  injury,  waa 
Buf3cient.     (McGee  t.  Carlton  Lumber  Co.,  446.) 

Trial— Baception  of  EYidence — Offer  of  Proof. 

6.  In  an  action  by  an  indorsee  of  a  note  against  the  indorser,  a 
corporation,  the  indorsee  was  asked  to  relate  what  occurred  between 
him  and  S.,  the  secretary  of  the  corporation,  in  reference  to  the 
note  to  which  question  an  objection  was  sustained.  Plaintiff  then 
offered  to  prove  that  at  the  time  of  the  indorsement  and  delivery  of 
the  note  there  was  an  arrangement  between  the  corporation  and  him- 
self whereby  it  assumed  the  duty  of  looking  after  the  collection 
and  payment  of  the  note;  that  later  plaintiff  made  a  similar  arrange- 
ment with  defendant's  officer,  and  the  officer  wrote  out  a  notice  to 
the  maker  of  the  note,  which  plaintiff  signed  and  mailed;  that  on  the 
day  the  note  became  due  the  maker  telephoned  to  plaintiff  that  he 
was  not  able  to  pay  it,  and  plaintiff  called  the  of&cer  of  the  cor- 
poration on  the  telephone,  who  consented  that  the  maker  should  be 
given  further  time.  Held,  that  it  was  clear  that  S.  was  the  officer 
of  the  corporation  referred  to  with  whom  the  arrangement  was  made. 
(Moll  V.  Roth  Co.,  593.) 

Trial — ^Beqnosted  Instmctions — OlTen  Instmctions. 

7.  Requested  instructions,  which,  so  far  as  applicable,  were  fully 
covered  by  the  instructions  given,  were  properly  refused.  (Mackay 
V.  Commission  of  Port  of  Toledo,  611.) 

Trial — ^InstmctionB — Ammmlng  Facts. 

8.  In  such  action  an  instruction  that,  if  plaintiff  was  entitled  to 
a  verdict,  the  jury  should  assess  damages  sustained  by  reason  of  the 
injury,  with  the  right  to  consider  the  pain  and  suffering  already 
undergone  and  the  future  suffering,  the  loss  of  earning  capacity,  and 
should  determine  the  sum  which  would  compensate  him  for  his  injury, 
was  not  objectionable  as  assuming  any  fact.  (Mackay  v.  Commbsion 
of  Port  of  Toledo,  611.) 

Trial — InstmctionB — ^Pleadings. 

9.  In  a  servant's  action  for  injury,  where  plaintiff  claimed  that 
a  release  set  up  by  defendant  had  been  procured  b^  fraud,  but  did 
not  plead  that  the  relation  of  attorney  and  client  existed  or  was  pre- 
tended by  defendant  to  exist  between  plaintiff  and  the  person  procur- 
ing the  release,  an  instruction  on  the  theory  that  such  relation  existed 
was  erroneous,  and  not  in  conformity  with  the  pleadings.  (Ingram 
V.  Carlton  Lumber  Co.,  633.) 

See  Criminal  Law,  1. 

TRUSTS. 

Tmsta — ^BesDltlng  Trust — ^Evidence — Sufflciency. 

1.  In  an  action  involving  title  to  land,  evidence  held  insufficient 
to  show  a  resulting  trust  in  favor  of  the  defendant;  it  appearing 
that  her  payments  of  money  for  the  title  to  the  land  had  been  lost 
because  title  was  in  another  than  the  person  to  whom  the  paid  the 
money.     (Howell  v.  Howell,  539.) 

UNDEBTAKINO. 

See  Appeal  and  Error,  24. 
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Bffect  of  Giving  Ckmntar  TTHdertakiiig  on  An^eaL 

See  Appeal  and  Errors  33. 

VACATION. 

Bee  Partition,  1. 

VENBOB  AND  PUBCHASBR. 

Vendor  and  Pnrchaser — ^AToidanco  of  Contract — Snl&ciency  of  Evi- 
dence— Misrepresentation. 

1.  In  an  action  to  foreclose  a  mortgage  on  residence  property  sold 
to  defendants  by  the  mortgagee,  evidence  held  insufficient  to  show 
any  misrepresentation  by  the  mortgagee  in  respect  to  the  removal  of 
a  barn  and  of  animals  in  a  park  zoo  near  the  premises.  (Western 
Oregon  Trust  Co.  v.  Hendricks,  104.) 

Vendor  and  Purchaser — ^Performance  of  Conditions — ^Acceptance. 

2.  Under  a  contract  for  the  sale  of  property,  providing  that  the 
vendor  at  his  own  expense  should  improve  all  the  streets  with  hard 
surface  pavement,  the  purchaser^  who  demanded  that  a  pavement 
should  be  put  in  a  street  up  to  a  declivity,  admitting  that  it  was  im- 
possible to  pave  the  remainder  of  the  street,  after  such  paving  had 
been  done  to  his  satisfaction,  could  not  insist  that  the  vendor  do  an 
impracticable  or  impossible  thing.  (Western  Oregon  Trust  Co.  ▼. 
Hendricks,  104.) 

Vendor  and  Pnrchaaer— Bemedies  of  Purchaser — ^Avoidance — ^Burden 
of  Proof—Breach  of  Conditions. 

3.  In  an  action  to  foreclose  a  mortgage  on  the  property  sold  to 
defendants  by  the  mortgagee,  evidence  for  defendants  held  not  to 
sustain  the  burden  of  proving  the  mortgagee's  failure  to  perform  his 
contract  undertaking  to  lay  water-pipes  and  construct  sewers,  or  hia 
oral  agreement  to  install  gas  service,  or  his  oral  promise  of  a  street-car 
line  to  the  property  within  one  year  from  the  contract.  (Western 
Oregon  Trust  Co.  v.  Hendricks,  104.) 

Vendor  and  Purchaser— Breach  of  Conditions— Waiver  or  Acquiescence. 

4.  Where  purchasers  objected  to  paying  interest  on  their  mortgage 
note  until  a  car  line  was  built  to  their  premises,  and  the  vendor  and 
mortgagee  gave  them  a  writing  waiving  interest  until  the  line  was 
in  operfftion,  the  purchasers,  who  thereafter  continued  to  treat  the 
property  as  their  own,  would  be  held  to  have  acquiesced  in  the  settle- 
ment offered  by  the  vendor.  (Western  Oregon  Trust  Co.  v.  Hendricks^ 
104.) 

Vendor  and  Purchaser— -Fraud— Bvldence. 

5.  In  an  action  to  set  aside  real  estate  transactions  between  phy- 
sician and  patient,  evidence  held  to  show  that  complainant  was  in- 
duced to  enter  into  the  transaction  by  the  fraudulent  representations 
of  defendant.     (McNiel  v.  Holmes,  16<6.) 

Vendor  and  Purchaser— Fraud-^Change  of  Position. 

6.  Though  a  patient,  buying  land  of  her  physician  on  the  fraudu- 
lent representation  that  it  is  not  his  land,  does  not  disaffirm  with 
energetic  promptness,  after  discovery  of  the  fraud,  she  may  rescind; 
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the  positios  of  tlie  plijiician  not  kaving  changed.    (MeNiel  t.  HoUie», 
165.) 

See  Quieting  Title,  1. 

VEBBIOT. 

8ee  Appeal  and  Error,  26. 

WAIVES. 

See  Appeal  and  Error,  20,  38. 
See  Bills  and  Notes,  1-4. 
See  Criminal  Law,  10. 
See  Vendor  and  Purchaser,  4. 

WABBANXa 
See  Counties,  1. 

WITNESSES. 

Witnesses — Impeachment— Accused  as  Witness — Character. 

1.  A  defendant,  who  testifies  in  her  own  behalf,  can  be  impeached 
under  the  statute  by  testimony  in  respect  to  her  moral  character  the 
same  as  any  other  witness.     (State  v.  O'Donnell,  116.) 

Witnesses — ^Impeachment. 

2.  Where  a  witness  was  attempted  to  be  impeached  by  testimony 
of  another  relating  to  a  different  time,  place  and  circumstance,  from 
those  referred  to  by  the  witness,  objection  to  the  attempted  impeach- 
ment was  properly  sustained.     (State  v.  McPherson,  151.) 

Witnesses — Cross-examination — ^Effect. 

3.  Both  the  direct  and  the  cross-examination  must  be  treated  as 
evidence  given  for  the  party  calling  the  witness,  in  determining  its 
competency  on  appeal.     (State  v.  Naylor,  189.) 

Wltneesefr—Impeachment — Character. 

4.  Evidence  of  the  good  reputation  of  a  witness  for  the  state  for 
truth  was  inadmissible  where  the  reputation  of  such  witness  had  not 
been  impeached,  except  by  contradiction  of  his  testimony;  Section  865, 
L.  O.  L.,  providing  that  the  good  character  of  a  witness  is  not  admis- 
sible until  the  character  of  such  witness  has  been  impeached.  (State 
V.  Louie  Hing,  462.) 

Witnesses— Xk>mpetent— Wife — Bigamy. 

5.  Section  1535,  L.  O.  L.,  as  amended  by  Laws  of  1913,  page  351, 
providing  that  in  prosecutions  for  polygamy  the  wife  of  accused 
shall  be  a  competent  witness,  and  may  testify  against  him,  and  with- 
out his  consent,  as  to  the  fact  of  marriage,  does  not  limit  her  testi- 
mony to  the  marriage  ceremony.     (State  v.  Locke,  492.) 

Witnesses— Error  in  Evidence — Correction. 

6.  Where  a  witness,  in  an  action  on  a  fire  policy  who  had  signed 
the  proofs  of  loss,  made  a  mistake  either  in  his  computations  or  his 
testimony,  another  witness  may  account  for  the  mistake,  if  the  first 
cannot'  be  recalled.     (Willis  v.  Horticultural  Fire  Belieif,  621.) 
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7.    In  an  action  on  a  fire  policy,  where  the  insured,  who  signed  the 

g roofs  of  loss,  was,  on  cross-examination,  asked  if  the  adjuster  called 
is  attention  to  the  fact  he  enumerated  81  iron  bedsteads,  and  it  ap- 
peared that  there  had  been  a  mistake  in  computations,  it  is  proper  to 
allow  the  insured  on  redirect  examination  to  testify  that  the  adjuster 
did  not  suggest  he  refresh  his  memory  as  to  the  number  of  iron  bed- 
steads destroyed  by  inspecting  the  ruins,  even  though  it  is  not  the 
duty  of  the  adjuster  to  aid  the  insurer  in  making  proofs  of  loss. 
(Willis  V.  Horticultural  Tire  Belief,  621.) 

Impeacliment  of  Witness. 
See  Criminal  Law,  3. 

WOBD6  AND  PHRASES. 

"Adverse  Parties" — United  States  Nat.  Bank  v.  Shefler,  579. 
"Care  and  Precaution" — Lang  v.  Camden  Iron  Works,  137. 
"Customary"— Martin  v.  Fletcher,  408. 
"Debt"— -Southern  Pacific  Co.  v.  Siemens,  62. 
"Disinterested  Witness"— I^tzhugh  v.  Nirschl,  514. 
"Eviction"— Hotel  Marion  Co.  v.  Waters,  426. 
"Independent  Contractor" — ^Harvey  v.  Corbett,  51. 

Negligence" — Haynes  v.  Oregon- Wash.  B.  &  N.  Co.,  236. 

Negligence" — ^Lang  v.  Camden  Iron  Works,  137. 

Other    Public    Corporations" — Mackay   v.   Commission  of    Port  of 
Toledo,  611. 
"'Peddler"- Ideal  Tea  Co.  v.  Salem,  182. 
"Polygamy"— State  v.  Locke,  492. 
^*Beasonable"— Martin  v.  Fletcher,  408. 
"Sexual"— State  v.  Hollinshead,  473. 

"Signed  by  Himself  or  Attorney" — Howard  v.  Hartford  laa.  Co.,  341. 
"Suit  upon  a  Contract" — Kollock  &  Co.  v.  Leyde,  669. 
"Usual"- Martin  v.  Fletcher,  408. 
-'Venereal"— State  v.  Hollinshead,  473. 

WOBKMEITS  COMPENSATION  ACT. 

See  Employers'  Liability  Act. 
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